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Poccuiickaa @edepayus, Mockea
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Axaodemus ynpaenenua Munucmepcmea eHympennux 0en Poccutickoti @edepayuu

Poccuiickaa @edepayus, Mockea

Annoranus. CtaThs IOCBAILICHA JIBYM B3aHMOCBSI3aHHBIM IIpo0IeMaM: KOppeIsinu
]_[I/Iq)pOBI/I?)aHI/II/I C KJIFOYCBBIMU MPABOBBIMHU SABJICHUIAMU, KOTOPBIMU ONICPUPYET
IOpUANYECKas TEOPHs, U CTEIIeHH OTpakeHHs HU(poBU3aLuK HaKTUIECKUX IPOLECCOB
B 3aKOHO/IATEIbHBIX KOHCTPYKIHSAX. ABTOP IPOBOJUT pa30d0p COepKaHMs OIyOIMKOBAHHBIX
0 JTAHHOU TpoOJIeMaTHKe HayYHBIX PaOOT U MOJIOKECHUI pOCCHIICKOTO H30MpaTeIbHOTO
U pedhepeHIyMHOTO 3aKOHOIaTEIbCTBA, CONPSIKEHHBIX ¢ MU(PPOBU3AIMOHHBIMHU
npoieccaMu. BrIcka3bIBalOTCsS KPUTHYECKUE COOOPAKEHUS B OTHOIICHHH YPE3MEPHO
IIMPOKOTO MOHUMAHMS IU(POBU3AINH, CBOHCTBEHHOTO OTEUECTBEHHOM IOPUCIIPYICHIIUH,
" noABepracTcss COMHCHUIO IPUMCHUMOCTD TCPMHUHA ((HI/I(I)pOBI/ISa]_[I/IH» K HauoOoJiee
SHAYUMBbIM IIPABOBLIM SIBJICHUSAM. Hpexcz[e BCCIO CJIEAYCT MPU3HATDH, YTO CaMO MIpaBoO
MOATACTCS JIUIIB OIM(POBBIBAHHUIO, HO HUKAK HE nu¢poBu3annu. Cpeau MpakTHUECKUX
BBI30BOB aBTOP BBLACISACT MOTPEOHOCTH B IEPEOCMBICIICHUN U NTepepadoTKe IOPUIUIECKUX
KOHCTPYKIIUH NMPUBBIYHBIX OTHOIICHUH C Y4ETOM IU(POBU3AIMOHHOTO KOHTEKCTA.
PerynupoBanue nmoBeieHuUs, OCYIIECTBISEMOro B IU(PpoBoM dopmare, TpedyeT He MPOCTO
HOBOU TEPMUHOJIOTUU U UHBIX KOCMETHICCKUX I/ICHpaBHeHI/Iﬁ 3aKOHOAATCJIIbHBIX HOHOX(CHHﬁ,
HO B3BCHICHHOI'O U THIATCIIBHOTO MEPECMOTpPA TaKHUX KOHCprKHHﬁ, YeMy 3aKOHOAATCIIb
JTAJICKO HE BCET/a yAeNseT JOIKHOE BHUMAHUE.

KoaroueBble ci10Ba: mpaBo, 3aKOHOIATENBECTBO, H30UpaTEIbHOE U pedepeHIyMHOE ITPaBo,
U POBU3AIHSI, OUU(PPOBEIBAHUE, TIPABOTBOPUICCTBO, IIPABOIIPUMEHEHHE.

Hayunas cnenmansaocts: 12.00.00 — ropuanaeckue HayKu.

Introduction

The phenomenon of digitalization keeps
the scholars’ and experts’ attention for quite a
while and in so doing gradually expands the re-
search realm suited for using the corresponding
term. Having emerged as the technological no-
tion describing the economic processes, digita-
lization is currently a particular passion of the
scientists conducting researches in the social
sphere, in public administration and public pol-
icy, and in law as well. However, the analysis of
papers being published by the Russian-speak-
ing authors shows a considerable lack of un-

derstanding of the meaning of this notion. Un-
fortunately, this inadvertence is quite common
among Russian lawyers.

As a result, there exists a huge body of
academic papers that are outwardly devoted to
digitalization and law, but actually do not deal
either with digitalization, or with the legal is-
sues of digitalization. At the same time, many
conceptual issues of legal manifestation of
digitalized social practices remain under-ex-
plored. In the practical field the lack of con-
ceptualization is perceptible as well. This lack
leads to oversimplification of the changing re-
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ality manifested, inter alia, in the tendency to
keep using the old-fashioned legal construc-
tions with the superficial terminological mod-
ifications.

Theoretical Framework

The impact of digitalization upon the
sphere of law is an accomplished fact recog-
nized by the legal science (Franceschi, 2016;
Frankel & Gervais, 2014; Grundmann, 2018).
As their foreign colleagues, Russian scholars
agree unanimously that digital innovations
affect law-making and application of law al-
most inevitably (Pashentsev, 2018). However,
despite the relative youth of the phenomena
called digitalization, the concept of the latter
failed to remain solid on a global scale. Un-
fortunately, that is to a great extent the con-
sequence of superficial acquaintance of the
non-English-speaking authors with the ori-
gins of the respective term. Particularly, the
Russian calque of the English noun “digita-
lization” sounds relative to every matter that
is digital or is digitized. Within the economic
science the scholars are quite familiar with the
differences between digitizing and digitaliz-
ing, of course. Yet, Russian non-economists
often use the word “digitalization” instead of
“digitization” to describe the conversion of in-
formation into digital format.

It may come as a surprise to Russian law-
yers that it is the Russian legal science, along
with the Chinese one (Qu, 2013), that appears
to be the leader in discovering or, rather, fab-
ricating the phenomenon of the so-called dig-
italization of law (Anisimova, 2019; Kornev,
2019; Nikolaev, 2019; Poliakova, Minbaleev,
& Boichenko, 2019; Turitsyn, 2019). Notwith-
standing this terminological misapprehension,
among the recently published papers one can
discover thorough analysis of the legal im-
plications caused by digitalization spreading
through manufacturing, various business pro-
cesses, and administrative activities (Khabrie-
va, 2018; Khabrieva, Chernogor, 2018; Talapi-
na, 2018; Mal’ko, Soldatkina, 2019; Pashentsev,
2019a).

Thus, the Russian scholars’ views on the
essence of digitalization and on its practical
role are homogeneous neither throughout the

science field, nor within a single branch of sci-
ence. Below we shall see if these predicaments
can be overcome.

Statement of the Problem

As stated above, in the Russian-language
papers devoted to interconnections between
law and digitalization one can often see the
confusion of essentially different notions that
ought to be designated by different terms.
Hence, the questions that need to be answered
first of all are what legal phenomena can be
digitalized, and to what degree.

Thereupon more practical issues can be
addressed. Namely, it seems useful to deter-
mine what manifestations of digitalization can
be observed in the legal reality. Actually, a huge
body of papers published in two last decades
(Pavlushkin, Postnikov, 2009; Ovchinnikov,
Antonov, 2014; Vasil’eva, 2019) touch upon this
issue. However, they are basically focused on
the additional subject matters that are in need
of legal framework, on the content of legal pro-
visions being designed to handle this need, and
on the new procedures of law-making and of
implementing legal provisions. The scholars’
enthusiasm about upcoming novelties in law
is explainable, reasonable, and acceptable.
Yet, currently they pay almost no attention to
the need for altering the construction of typi-
cal legal relations that we are well accustomed
to. Such a need is surely not pressing in every
case, but this problem ought to be recognized
as well.

This article does not claim to solve these
problems once and for all, of course. Howev-
er, it aspires to detect the imperfections of the
legal theory regarding digitalization issues, to
analyze the compliance of the standing legal
provisions with the practical restructuring of
the corresponding legal relations, and to start
filling some of the revealed gaps.

Theoretical Discussion

In view of the aforesaid, the sphere of the
correct use of the word “digitalization”, as far
as the legal phenomena are being affected, re-
quires a sort of clarification. There are signifi-
cant doubts about the applicability of this term
to many of such phenomena.
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The first of these phenomena is the law
itself. The English-speaking author would
hardly discuss digitalization of law, but would
rather prefer to talk about digitalization in law
(Radvan, 2020). A similar picture can be ob-
served in German, French, Italian, or Spanish
academic papers on that subject, that usually do
not contain the terms “Rechtsdigitalisierung”,
“numérisation du droit”, “digitalizzazione dei
diritti”, or “digitalizacion del derecho”, respec-
tively. Exceptions can be found in journalistic
articles and in foreign-language journals quar-
tered in the post-Soviet countries (Gabisonia,
2020: 35).

As stated above, the Russian scholars
often see the law itself as the matter being
digitalized. Speaking about the digitalization
of law and, sometimes, even of the system of
law (Karzhia, Makarenko, & Sergin, 2019)
the authors unconsciously replace either dig-
italization with the development occurring in
the digital era, or the law with the processes
being governed by law, or both notions simul-
taneously. However, such omissions are not a
general rule. It would not be just to say that
the entire research community confuses digi-
talization with digitization, or does not see the
difference between digitalization of law and
digitalization of social processes and business
activities governed by law. Quite a lot of legal
scholars give an accurate account of the links
between the law and digitalization. Particular-
ly, understanding digitalization as a phenome-
non that is only capable of forming the context
(Mal’ko, Soldatkina, 2019; Sidorenko, Arx,
2020) or the challenges (Pashentsev, 2019a)
for legal development is rather common, while
some authors ask themselves if the jural activ-
ities are being digitalized, or solely digitiza-
tion of legal tasks may be observed (Krainova,
2019).

The second improper subject of digitaliza-
tion is a legal norm (or a legal rule). It can be
neither digital nor non-digital. Its textual con-
tent can be digitized, of course, but this does
not affect the essence of the rule itself.

Strictly speaking, the sources of law can-
not be digital or non-digital as well. However,
the means of delivering their content to the des-
tination users can be divided into digital and

non-digital. The most convenient subjects for
digitalization here are the processes of prom-
ulgation and systematization of legal sources.

The digitalization of legal relations per se
is also highly questionable. Some activities,
sequences of actions, processes of interaction
can be digitalized, but these are considered by
the legal theory either as the objects of legal
relations, or as their content. Yet, the actual so-
cial relations can be named the subjects of dig-
italization (Pashentsev, Alimova, 2019) more
soundly.

Another doubtful issue is digitalization of
law-making. The scholars tend to use this col-
location metaphorically, in a way. In actual fact
digital law-making mentioned by the authors
(Kurakina, Kruglov, 2019; Pashentsev, 2019b)
means the support of computer-based systems
and other digital technologies to law-making
and digitization of the statutes and bylaws, but
not digitalized law-making per se.

The application of law, in the strict sense,
cannot be digitalized as well. Even the seem-
ingly suitable cases appear to be invalid after
consideration. For instance, providing public
services in electronic form implies digitaliza-
tion of the social interaction, not of the legal
one. Moreover, in this case the digital format
is not the feature of the services themselves,
but of the means and of the results of providing
these services only.

Legal liability as a theoretical phenome-
non and other forms of legal coercion can hard-
ly be the subjects of digitalization, too. The
latter remains rather the practical context of
the liability than its inner feature. For instance,
mailing digital copies of law enforcement de-
cisions is quite a common practice. It comes as
no surprise as well that registration, stocking
and storing case material can be digitalized.
The proceedings on cases of some categories,
especially related to road safety, have already
been digitalized to a considerable degree. Cur-
rently not only the factual situations are to be
recorded in an automatic mode, but also their
qualification as administrative offenses and the
identification of the offender are to be done by
the software. In the given circumstances offi-
cers operate rather like technicians than like
decision-makers, and it is plausible to assume
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that the scope of such operations will continue
broadening.

The list of the phenomena that the authors
unreasonably believe to undergo digitalization
can be prolonged. For instance, among these
phenomena legal profession can be met (Gaiv-
oronskaia, Karimova, 2020), although it cannot
be recognized as a process or as an activity.
However, unlike legal profession as an occupa-
tion, legal education as a process can definitely
be digitalized to a certain extent (Smith, Banet,
& Romera, 2019).

Inertness of Law-Making vs Digitalization

As one can notice, Russian legal science is
quite active in reasoning on the digitalization
issues. However, declarative statements about
the obvious challenges of digitalization tend
to prevail over expert recommendations and
legislative initiatives. Particularly, the need to
rethink or redesign the structure of usual legal
relations coming under the pressure of the digi-
tal context often remains without due attention.

This lack of due concern manifests itself in
the dynamics of legislative provisions devoted
to various issues. Among them is the election
and referendum campaigning. The latter had
undergone a severe transformation under the
digital technologies influence during the last
decades. Quite a long time the legislator simply
did not notice the actual changes in the prac-
tice of election and referendum campaigns. Yet,
having noticed these changes, he considered it
possible to reduce the amendments to cosmet-
ic additions to the existing legal provisions. As
a result, the legislative acts on elections and
referenda started mentioning the Internet and
other information and telecommunication net-
works, as well as online publications. However,
neither new forms of political advertising were
provided for, nor the design of the existing ones
had been changed since the adoption of the
first Federal law “On the Basic Guarantees of
the Russian Citizens’ Electoral Rights and the
Right to Participate in Referenda” in 1994. Par-
ticularly, the legislation does not distinguish
between non-digital and digital formats for the
production, distribution, and publication of the
campaign texts, audio and video. This reveals
a rather unsophisticated view of the lawmak-

er on the digital technologies. However, legal
relationships regarding non-digital or digital
formats of campaigning activities are construc-
tively different from each other, and the com-
patibility of the digital format of campaigning
with the pre-digital one as the issues governed
by the uniform legal rules is highly doubtful.

First, the legislator did not distinguish
printed matters related to the election and refer-
endum campaigns from the digital ones. On the
one hand, such unification may be justified, as
far as the same layout may serve as the basis for
both print and digital media publications. But
now as well as before, the statutes governing
electoral and referendum campaigns do not ex-
plain what a political advertising matter is. The
electoral and referendum laws merely read that
these matters can be either printed or so-called
audiovisual or other, thus leaving the meaning
of the very advertising matter unclear. Mean-
while, this meaning is vitally important for the
competing nominees and political parties, as
well as for the officers of the election commis-
sions and of other governmental bodies, as far
as the laws require that the copies of the ad-
vertising matters be provided to the respective
election commission. However, a digital adver-
tisement frequently comprises a sequence of
files or file folders that only look like a solid
matter to the user. The legislation ignores that
fact totally, setting no guidelines for identify-
ing the advertising matter. Under current legis-
lation there are equal grounds to believe that a
digital advertising matter is either a single file,
or a webpage, or a website. Given that this issue
is not clarified it is quite uneasy, for instance,
to meet the demand that every printed and the
so-called audiovisual advertising matter con-
tains the information on the manufacturer and
other technical data. Besides, amazingly, the
statutes providing for the election and referen-
dum campaigns require that this data include
the number of the copies of every advertising
matter. These provisions always drive the elec-
toral campaigns managers to a nonplus in case
of producing digital matters.

Second, digital and non-digital formats
of the publications can imply significant dif-
ferences in the legal construction of producing
and reproducing the respective matters. In par-
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ticular, producing non-digital matters usually
falls into two stages, namely, designing and
manufacturing. Within each of the latter specif-
ic parties and separate outputs can be observed.
Production of a digital matter can also be di-
vided into two stages. The first one remains
the same in general. It implies typesetting, text
editing, recording and editing graphic, audio
and video files. Yet, the second stage is quite
different as compared with one referring to the
non-digital format. It consists of filling the In-
ternet pages or websites with the files created
at the first stage. The jobs at the both stages
as the digital format is concerned are usually
ordered to a single executor. Thus, the struc-
ture of legal relations regarding producing and
reproducing the campaign matters in the print-
ed format is not identical with the structure of
legal relations concerning the digital format of
the campaign matters. This fact requires the di-
versification of the legal provisions governing
the election and referendum campaigns carried
out in the digital and non-digital formats.
Third, the provisions describing the elec-
tion and referendum campaigning activities do
not always reflect the nature of campaigning
with the support of digital technologies ade-
quately. In particular, the very legislative defi-
nition of the political advertising campaign as
an activity carried out by the citizens and social
associations seems to be utterly artificial, espe-
cially in respect of campaigning via websites.
In this case the persons that the advertising ac-
tions are imputed to by Federal law No. 67-FZ
dd. 12 June 2002 “On the Basic Guarantees of
the Russian Citizens’ Electoral Rights and the
Right to Participate in Referenda”, as well as by
other federal and regional statutes on the elec-
tion and referendum issues, may actually exe-
cute no legally significant actions at all during
the entire campaign period. Strictly speaking,
the actions required within this period will
only be the opening and closing the access to
the websites. Technically, such actions should
be attributed either to the website owner, or to
the system manager. Considering the above, it
seems to be appropriate to provide either that
election and referendum campaigning through
the website constitutes an activity classified
separately from the political advertising itself

as the legislation sees it, or that the citizens and
social associations are not the only participants
of political advertising. Recognizing legal en-
tities and their representatives as such partici-
pants would increase the pertinence of the elec-
toral and referendum legislation with reference
to the traditional means of political advertising
as well. For instance, the mentioned reduction
of the political advertising campaign actors to
the citizens and social associations does not
seem quite relevant in case of using print media
or television and radio broadcasting.

Fourthly, the political advertising cam-
paign timing requires special provisions in re-
lation to the Internet publications. For example,
the legislative requirement to stop this cam-
paign at 00 hours local time the day before the
election or referendum day is meaningless in
respect of the Internet. Given that a single con-
stituency covers several time zones frequently,
a literal understanding of this provision actu-
ally implies that it is the Internet provider who
should close access to some content for the us-
ers located within a certain area, as far as an
ordinary website manager would hardly be able
to filter the users requests effectively so that the
voters living in a certain zone were not exposed
to the website content for an extra couple of
hours. In order to avoid these difficulties and
mistakes it would be reasonable to provide that
in case of holding an election or a referendum
in several time zones the political advertising
campaign should be ended in the whole constit-
uency simultaneously.

Fifthly, the legislative ban for including
commercial advertising into the political one
remains intact despite its ambiguity evolving
from the digital format (Goncharov, Gonchar-
enko, Kabyshev et al., 2005; Goncharenko, Er-
makov, Kabyshev et al., 2009). This ban was
quite implementable in non-digital context, but
the lawmaker overlooked the necessity to mod-
ify it by indicating the permissible proximity of
the commercial advertisements to the political
ones within a website being used for different
purposes and serving the interests of different
parties.

The mentioned examples are not the only
illustrations of the lawmakers’ backwardness
in following the digitalized reality of the elec-
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tion and referendum campaigning, of course.
A far greater number of the non-settled issues
can be discovered outside the electoral and ref-
erendum legislation, within such branches of
law dealing with the technological advances as
administrative law, information law (that con-
tains provisions governing data management),
financial law, power engineering law, educa-
tion law, etc.

Hence a careful and sophisticated revi-
sion of legislative construction is required in
order to deal with these issues. With regard to
the electoral and referendum law this revision
can proceed in one of the two following direc-
tions. First, the lawmaker can fractionalize the
legislative provisions so as to design separate
regimes for campaigning in non-digital and
digital formats. Second, the lawmaker can do
almost the reverse. Abandoning the detailed
regulation of the campaigning procedure with
a focus on protective provisions would reduce
the need for bifurcation of the legal regimes re-
lated to the mentioned formats, as well as of the
respective terminology.

Conclusion

Thus, quite few of the phenomena that
the legal theory deals with can become digital
or amenable to digitalization. In most of its
practical manifestations digitalization is only
the issue that these phenomena have to face
with. It implies more extensive and sophisti-
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1. Introduction

At various levels of government, for some
time, work has been underway to create a sys-
tem of legal regulation of the digital economy
based on a flexible approach in each area, as
well as the introduction of legal regulation and
regulatory environment based on digital tech-
nologies. A flexible model of legal regulation of
issues of human interaction with various com-
ponents of the digital space does not currently
exist integrally in any of the areas.

Currently, in the current conditions, it is
necessary to create a new conceptual and com-
prehensive science-based approach to legal
regulation of the digital society, which may
require the reform and revision of some con-
ceptual legal foundations. The transition to the
digital world and the availability of new tech-
nologies opens up enormous opportunities and
prospects for society; at the same time, diverse
risks and threats are growing incredibly; crim-
inology is becoming one of the important tools
for their analysis, forecasting and prevention.

Since law in general, including criminal
law, should contribute to digital progress and
the formation of a digital society, without cre-
ating unnecessary obstacles, the current ap-
proach related to assessing the social danger
of any behaviour and its criminalization will
not be effective. It is necessary to introduce the
new term “criminal legal risk” into the mecha-
nism of legal regulation and assess on the basis
of a new concept of risks of all digital technol-
ogies developed by means of establishing their
potential danger to society.

This paper aims at assessing the leading
role of the national government-funded pro-
grams in the development of intelligent trans-
port systems. We focus on the case study of
Russia and the country’s specific programmes
deriving their impacts and outcome.

2. Literature Review

Despite the recognition of the importance
of the digital transformation of roads as the
basis of life safety, social and economic devel-
opment of the country, the issues of technical,
legal and financial regulation of the digitali-
zation of the transport complex at the federal
and regional levels, a detailed assessment of the

impact of digital technologies on transport on
social and economic processes in modern Rus-
sian society.

In the recent years, the Russian doctrine
has been conducting studies in general on
the formation and development of the digital
economy in Russia, which point to and only
in general terms mention intelligent transport
systems without a comprehensive analysis —
see for example the works of Neznamov (2018)
or Serova (2018). There are more studies in the
Anglo-American doctrine, however, they are
mainly devoted to military unmanned vehicles,
unmanned aerial vehicles, but regarding the le-
gal regime of unmanned vehicles, the impact
of digital technologies on transport on pub-
lic roads on modern society and the economy
are also not enough. The main ones are Davis
(2011), Hubbard (2014), Beard (2018), Ford and
Williams (2018), Strielkowski et al. (2019), or
He et al. (2020) just to name a few.

3. Materials and Methods

The following methodological principles
were used in the study: the principle of objec-
tivity, the principle of determinism, the prin-
ciple of historicism, the principle of integrity,
the principle of systemisation, the principle of
structuralising, the principle of functionality,
the principle of hierarchy, the principle of plu-
ralism of explanation and understanding of law,
the principle of comparative studies. The study
used private methods: legal analytics, legisla-
tive techniques, legal comparative studies, ex-
pert assessments.

Today, the importance of the digital trans-
formation of roads as a basis for life safety, so-
cial and economic development of the country
is being discussed. But the issues of technical,
legal and financial regulation of the digitali-
zation of the transport complex at the federal
and regional levels, a detailed assessment of the
impact of digital technologies on transport on
social and economic processes in modern Rus-
sian society remain completely unexplored. In
connection with the identified problem, in the
context of the need to transform legal regulation
in connection with the development of digital
technologies, it is justified to use another rel-
atively new method of legal regulation, which
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is conventionally called the “legal experiment”.
Thence, Pashentsev (2019) analysed the impact
of digitalization on the Russian law-making
tradition and identifying promising directions
for its further development, noted among the
identified trends the more active use of legal
forecasting and legal experiment in legislative
activity. Zhuravleva (2018) makes a distinction
between the legal regulation of pilot projects
and a legal experiment based on the following
criterion: “the question of whether an idea will
be accepted or rejected is not posed or decided
during the implementation of pilot projects. At
the same time, the idea of legal regulation as
a whole is tested in a legal experiment, it can
be rejected as a result of the experiment, if the
corresponding hypothesis about regulation and
its effectiveness has not been confirmed. Thus,
the distinction from other types of temporary
regulation, including the regulation of pilot
projects, should be carried out considering tele-
ological differences that determine other char-
acteristic features of this social phenomenon”.

Hence, strategic legal planning and a legal
experiment are the main promising models for
regulating public relations in the context of dig-
ital transformation.

Speaking about the regulatory environ-
ment in the development of intelligent trans-
port systems, one can see that intelligent trans-
port system is an intelligent system that uses
innovative developments in the modelling
of transport systems and regulation of traffic
flows, providing end users with greater infor-
mation and security, as well as qualitatively
increasing the level of interaction of traffic par-
ticipants compared to conventional transport
systems (Tyagi et al., 2012). Next, we consider
the main directions in the implementation of
basic national programs and their influence on
the formation of a system of prerequisites for
ensuring the functioning of intelligent trans-
port systems.

4. National Digital Economy Program

In the framework of the implementation of
the Decree of the President of the Russian Fed-
eration of May 7, 2018 No. 204 “On national
goals and strategic objectives of the develop-
ment of the Russian Federation for the period

until 20247, including with the aim of solving
the problem of ensuring the accelerated imple-
mentation of digital technologies in the econo-
my and social sphere, The Government of the
Russian Federation, on the basis of the program
“Digital Economy of the Russian Federation”,
has formed the national program “Digital
Economy of the Russian Federation” approved
by the minutes of the meeting of the Presidium
of the Council under the Pres Russian Federa-
tion dente for Strategic Development and Na-
tional Projects of June 4, 2019.

One of the directions in the implementa-
tion of the program is the development of arti-
ficial intelligence technologies, which involves
the implementation of a set of measures for the
development of artificial intelligence to achieve
leading positions in the world, including pro-
viding personnel and the necessary hardware,
supporting promising scientific research, in-
creasing the availability and quality of data,
stimulating demand for products using tech-
nology. The tasks of software development and
development, which use artificial intelligence
technologies, popularization and development
of a community of specialized specialists, are
also being addressed.

In general, this program, in conjunction
with intelligent transport systems, plays for the
most part a system-forming role, since before
speaking about the implementation of experi-
ments on the introduction of intelligent trans-
port systems on roads in the smart city system,
the creation of infrastructural prerequisites
for this is necessary. It is such systemic pre-
requisites that will be laid down as a result of
the implementation of the program. Concrete
measures and their regulatory regulation can
be traced in some of the key areas highlighted
by the program. The first area is called “Nor-
mative regulation of the digital environment”.
Within the framework of this component of the
program, industry regulation should be formed,
which is necessary for the development of the
digital economy in terms of regulating legal
relations in the field of robotics and the appli-
cation of artificial intelligence technologies. To
date, documents ensuring such regulation have
not been adopted, only strategic documents
exist, the main of which can be considered
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Presidential Decree of 10.10.2019 N 490 “On
the Development of Artificial Intelligence in
the Russian Federation”, which approved the
“National Strategy for the Development of Ar-
tificial Intelligence for the period up to 2030~
(Decree of the President of the Russian Federa-
tion of 10.10.2019 N 490). This situation corre-
sponds to world experience in solving the prob-
lems of establishing the regulatory regulation
of artificial intelligence: most states provide for
strategic documents that cannot be considered
as regulating legal relations, rather providing
for the main directions of activity in this area.
For example, Japan’s Robotics Development
Strategy “A New Robot Strategy. Japanese Ro-
bot Strategy: Overview, Strategy, Action Plan
of 2015 (HJER, 2015); Artificial Intelligence in
Singapore Program (Al Singapore (2020), UAE
Strategy of October 2017 in the Field of Arti-
ficial Intelligence (UAE, 2017), State Council
of the People’s Republic of China Document
of July 20, 2017 “New Generation of Artifi-
cial Intelligence Development Planning” (State
Council of PR China, 2017) and others.

A reliable information infrastructure is
also needed, within which intelligent transport
systems will operate. For this, it seems import-
ant to approve the Concept for the construc-
tion and development of narrow-band wire-
less networks of the Internet of Things in the
Russian Federation. In the field of transport,
narrow-band wireless networks implement the
tasks of tracking the location of a vehicle, ob-
taining data on its condition, which leads to the
optimization of technical processes. The “In-
ternet of Things” (Mattern and Floerkemeier,
2010) is used by the state to organize the trans-
port system in Russia. The obligation to estab-
lish systems for remote monitoring and control
of traffic for the commercial transport of pas-
sengers and the transport of dangerous goods
is normatively fixed. Also, the examples of the
state policy of transport digitalization include
the obligation of car manufacturers to equip
all cars with the ERA-GLONASS emergency
warning system from January 1, 2017.

The next step in ensuring regulatory and
information infrastructure is the approval of
the Concept for the creation and development
of 5G / IMT-2020 networks in the Russian Fed-

eration. It is planned to create a large-scale in-
ter-machine communication system (MIoT). In
addition to the national project indicated in the
same direction, the following infrastructural
transformations are envisaged: determination
of radio frequency ranges for the creation of
5G radio networks in the Russian Federation;
development of a plan for the introduction of
5G networks in the cities of the Russian Fed-
eration with a population of more than 1 mil-
lion people; fulfilment of the conditions for the
creation of 5G communication networks in the
Russian Federation on the territory of at least
10 cities with a population of more than 1 mil-
lion people.

In the framework of the Information In-
frastructure section of the national program,
the following prerequisites can be identified for
the creation of intelligent transport systems:
approval of the Concept and technical require-
ments for transport infrastructure coverage by
communication networks for data transmission
systems, including GLONASS coordinate-time
information; coverage of priority transport in-
frastructure facilities, including road, with
communication networks with broadband
wireless data and voice capabilities necessary
for the development of modern intelligent lo-
gistics, transport technologies and narrowband
networks for collecting telemetry information
constructed using LPWAN technology (San-
chez-Iborra and Cano, 2016): providing radio-
telephone communication coverage of federal
roads (with providing emergency calls) in ac-
cordance with the schedule for 3 12/12/2020 —
97.5%.

It is also necessary to create a regulato-
ry framework for the formation of the Smart
City ecosystem (Hernandez Gracia and Co-
richi Garcia, 2018), the Minstoy has already
approved the departmental project for the dig-
italization of urban space “Smart City” (Min-
stroy, 2018). As part of the creation of a smart
city in connection with the development of in-
telligent transport systems, for example, a few
years ago the possibility of the appearance of
road signs was announced that independently
will begin to change the maximum permitted
speed, while the functioning of such means of
displaying dynamic information is already pos-
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sible in accordance with GOST “Highways”
and high-speed roads. Organization and traffic
safety called “General requirements”.

5. National Program “Safe and High-Quality
Roads”

If the project “Digital Economy” provides
for the creation of a system of prerequisites for
the implementation of intelligent transport sys-
tems in Russia, then according to the passport
of the national project “Safe and high-quality
roads”, specific measures and steps aimed at
their actual implementation and active use by
2024 can be traced. If you pay attention to the
main targets of the program, then the devel-
opment of intelligent transport as a goal is not
indicated. Target indicators are identified that
are associated with an increase in the number
of regional roads that meet regulatory require-
ments, as well as a significant decrease in the
following indicators: the number of federal and
regional roads operating in reloading mode, the
number of concentration points for traffic acci-
dents (hazardous sections) on the road network,
and one of the most basic targets is to reduce
the number of fatalities in traffic accidents.

When one turns to specific tasks, the solu-
tion of which will help in the implementation of
intelligent transport systems, then, firstly, we
should turn to the federal project “Road Net-
work” which is precisely aimed at bringing the
regional or inter-municipal network of public
roads into normative condition values and oth-
er importance of the project is that in order to
start the introduction of ITS on public roads,
they must comply with the normative state. The
federal project “System-wide measures for the
development of the road economy” as one of
the main measures provides for the strength-
ening of weight and size control of vehicles on
roads of various subordination, increased re-
sponsibility for violation of regulatory indica-
tors, in particular, the emergence of automatic
points of weight and size control. An automat-
ic weight-control complex is understood as a
combination of permanently installed equip-
ment and software that provides measurement
of the weight and size parameters of a vehicle
without reducing the speed set on a given sec-
tion of the road and transferring data in the es-

tablished format to an automated system. Such
a system solves the problem of observing the
operating regulations and increasing the ser-
vice life of roads, as it provides auto-fixation of
the image and recognition of the vehicle license
plate number, the establishment of the fact of
an administrative offense in the field of cargo
transportation rules. In general, the system
provides remote monitoring for the passage of
heavy and oversized vehicles. Such a system,
according to the established requirements,
operates autonomously and with a minimum
participation of personnel in its work, provides
round-the-clock and year-round operation, all
measurements and data processing are carried
out without stopping traffic. In general, the
system of automatic control when achieving
the necessary results should become one of the
subsystems of the general intelligent transport
system that operates on highways.

A number of changes are envisaged in the
field of regulatory and technical regulation,
as one of the tasks is the introduction of new
technical requirements and standards for the
arrangement of roads, including on the basis
of digital technologies aimed at eliminating the
concentration of road accidents. Undoubtedly,
there is a need to develop a unified technical
policy at all levels of road management, there-
fore, a Schedule for updating standards and
technical requirements in the field of the road
sector has been developed, which will allow the
formation of a new modern system of industry
standardization in the field of road sector by
2024. The development of legal and technical
standards should take place with the active par-
ticipation of the professional industry commu-
nity, since the regulation of relations such as
“man — technical means” is taking place. This
fundamental requirement has been taken into
account, the Technical Committee for Stan-
dardization No. 418 “Road Facilities” (TC 418)
is involved in the development of standards,
which is an association of interested enterprises
and organizations, representatives of executive
authorities, which was created on a voluntary
basis in order to organize and conduct work on
national, regional (interstate) and international
standardization in the field of road facilities. It
is important to coordinate all newly adopted
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documents with the provisions of the Techni-
cal Regulations of the Customs Union “Road
Safety”. Also, during the development, all ex-
isting acts should be monitored for compliance
with the provisions of Article 14 of the Federal
Law of June 29, 2015 N 162-®3 “On Standard-
ization in the Russian Federation”, since after
September 1, 2025 standardization documents
that are not provided for are not allowed article
or federal law of December 27, 2002 N 184-
®3 “On technical regulation” also in the form
of links in regulatory legal acts, design, design
and other technical documentation. Therefore,
you will have to refuse t of such documents as
“Industry Road Norms”, “Industry Road Meth-
odological Document”, “Republican Building
Norms”, “All-Union Building Norms”, “Re-
source Estimated Norms”, etc. Instead of these
documents, it will be necessary to adopt the
relevant GOST R or PNST.

An important step in order to introduce
the operation of unmanned vehicles is the ap-
proval of the approval of the concept of road
safety with the participation of unmanned ve-
hicles on public roads, currently there is only
a draft Government Decree, which states that
intelligent road infrastructure is able to take on
part tasks facing the unmanned vehicle and to
distribute responsibility, concentrate the bath-
room currently in the vehicle onto a system in-
cluding the vehicle and infrastructure. In this
case, the unmanned mode of vehicles moving
in the traffic stream is not only supported by
the infrastructure, but actually provided by it.

The most important areas of the program’s
implementation are the development and adop-
tion of normative legal acts ensuring the use
of unmanned vehicles driving technologies
(see Taeihagh et al., 2019) on sections of public
roads, which will provide conditions for the in-
troduction of intelligent transport systems ori-
ented on public roads including to ensure the
movement of unmanned vehicles. To date, we
have not been able to identify specific results in
this direction, it is assumed that the result will
be achieved as a result of the program, howev-
er, on December 5, 2018, a decree of the Gov-
ernment of the Russian Federation “On con-
ducting an experiment on the pilot operation of
highly automated vehicles on public roads” be-

gan to apply, defining the goals and procedure
for conducting an experiment on the operation
of unmanned vehicles on public roads, which
should be carried out by Mar 1 and in 2022
on the territory of Moscow and the Republic
of Tatarstan. This experiment is carried out in
accordance with the action plan (“roadmap”) to
improve legislation and remove administrative
barriers in order to ensure the implementation
of the National Technology Initiative in the
“AutoNet” direction.

The main objective of the experiment is to
develop and establish safety requirements for
highly automated vehicles and test methods
for such vehicles based on the results of testing
their movement in an automated mode of con-
trol on public roads. The results of the project
will be used to create technical regulations and
standardization documents, including for the
purposes of the Eurasian Economic Union.

The analysed Government Decree of the
Russian Federation approved the Regulation on
an experiment on the pilot operation of highly
automated vehicles on public roads. This po-
sition determines the conditions and order of
the experiment. In it, in particular, definitions
are given of the main categories used in the ex-
periment (automated control mode, automated
driving system (Thrun, 2010), owner, driver of
a highly automated vehicle, etc. In addition, the
provision determines the basic principle of the
distribution of responsibility among road users
traffic accidents on roads using a highly auto-
mated vehicle as part of an experiment.

Also, as a concrete result of the solution
of one of the project objectives, Methodologi-
cal recommendations were adopted to conduct
measures to improve traffic conditions and im-
prove road safety in order to eliminate the con-
centration of road traffic accidents, including
standard solutions that, for example, include
types of accidents and indicate the most proba-
ble factors of road conditions that contribute to
the occurrence of accidents of this type.

The next important task is the introduction
of intelligent transport systems focused on the
use of energy-saving technologies for lighting
roads (Boyce et al., 2009), several provisions
of the project provide for final indicators in a
given direction.
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In the area of implementing automated
and robotic technologies for organizing traffic
and monitoring compliance with traffic rules,
it is planned to do the following: develop a reg-
ulatory framework and introduce a free-flow
charging system (Kelly, 2006), which involves
fixing the vehicle’s passage on toll roads with-
out using checkpoints and barriers, exclusive-
ly using cameras (Shirodkar and Uchil, 2015),
and the operator will be charged automatical-
ly from the account, if they were made in ad-
vance, in the absence of money in the account
an administrative offense will be recorded.

A prerequisite for the functioning of in-
telligent transport systems is to ensure control
of the traffic situation with the help of photos
and videos, therefore serious measures are pro-
posed related to the development of a method-
ology for redistributing the locations of cam-
eras for video and video recording of traffic
violations, as well as a significant increase in
the number of stationary cameras for video and
video recording.

6. Results and discussion

As the main results of the study, it can
be pointed out that in the context of the digi-
tal transformation of social relations, the main
way to streamline new social relations is not at
all the regulatory method inherent in law from
the very beginning. There is a transition from
legal regulation to strategic legal planning of
possible ways of influencing new social rela-
tions that have arisen in the conditions of rapid
scientific and technological progress. Also, one
of the ways to streamline social relations, we
consider a legal experiment.

The indicated methods of legal regulation
are based on the fact that they influence the
developing relations, establishing not so much
boundaries as predicting the directions of their
further development. Based on the results of
the implementation of the goals and objectives
of strategic regulation, as well as on the basis of
evaluating the effectiveness of a legal experi-
ment, a regulatory function is implemented and
regulatory legal acts are adopted. Therefore,
this approach can be called pre-regulation.

The author considered strategic regulation
in the field of one of the most important innova-

tions — the introduction of intelligent transport
systems, the use of which on public roads will
solve the problems of mortality, congestion and
traffic accidents.

Based on the analysis of the goals, ob-
jectives, indicators and results of the nation-
al program “Digital Economy of the Russian
Federation” in relation to the development
of intelligent transport systems, we can con-
clude that it contains a system of technolog-
ical prerequisites for the development of ar-
tificial intelligence systems in general and
the creation of intelligent transport systems
based on them. The technological prerequi-
sites include: the development of narrowband
wireless communication networks of the “In-
ternet of things™; creation and development
of 5G / IMT-2020 networks; coverage of the
transport infrastructure with communication
networks for data transmission systems, in-
cluding GLONASS coordinate-time informa-
tion; introduction of narrowband networks for
collecting telemetric information built on LP-
WAN technology; development of the Smart
City urban space digitalization project (Striel-
kowski et al., 2020).

Based on the analysis of the goals and
results of the national program “Safe and
high-quality roads”, we can conclude that it is
aimed at creating a system of infrastructural
prerequisites for the implementation and devel-
opment of intelligent transport systems. Such
infrastructural prerequisites, unlike technolog-
ical ones, are not related to the development
of innovative breakthrough technologies; to a
greater extent, they ensure the availability of
ordinary infrastructure; innovations here are
associated with the forms of arrangement of
such infrastructure. Infrastructure prerequi-
sites include: bringing into a normative state
a network of public roads; Strengthening the
weight and size control of vehicles on roads;
introduction of new technical requirements and
standards for the arrangement of roads; taking
measures to improve traffic conditions and im-
prove road safety in order to eliminate places of
concentration of traffic accidents; introduction
of a free flow charging system; a significant in-
crease in the number of stationary cameras for
photo and video recording.

-618 -



Viacheslav N. Voronin, Arseniy A. Bimbinov... Strategic Legal Regulation in the Field of Implementation of Intelligent...

The next group of premises, which we
identified as a result of the study, can be called
regulatory premises. They include the need for
regulatory support of all technological and in-
frastructural solutions in the implementation of
intelligent transport systems. At present, it is
not possible to assess the effectiveness of the
functioning of the regulatory environment,
since the activities of the programs are pro-
vided for up to 2024, the acts adopted to date
can also be called acts of strategic regulation,
which are preliminary in nature. These acts de-
velop certain provisions of national programs.

7. Conclusions

The results of the study confirm the hy-
pothesis that the transformation of legal regula-
tion in the digital economy has different direc-
tions and needs further study. We came to this
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Hoesocubupckuii Hayuonanvuslil ucciedosamenbekull
2ocyoapcmeentblll yHugepcumen
Poccuiickaa @edepayus, Hosocubupck

AHHOTamms. B craree aHammsupyercs homo dignus («4eloBeK MOCTOMHBIN») Kak
TEOPETUUECKUN, KOHCTUTYLIUOHHBIM U IIPABOBOM KOHLIENT, CBETCKUI U TEOJIOTMYECKUM
MOJXOAbl K TMOHMMAHUI YeJIOBEYECKOTO JOCTOMHCTBA, OTIUYUS PHUMCKOTO IMOHSTHS
«dignitas» oT Teomormueckoro koHienta «odpasz bora» («imago Dei»), ucciemyercs
npobneMa  KOHCTHUTYLIMOHHO-TIPABOBOTO M IIHPE  IOPUAMYECKOro  odopmieHHs
YEJIOBEUECKOTO JOCTOMHCTBA B OTCUECTBEHHOM U MEXIYHApPOJHOM KOHTEKCTE.
ABTOp OTMEYAET, YTO MPaBOBasi KOHLEMLHUS JTUYHOCTU B3aHUMOEHCTBYET C MPaBOBOU
KOHIIETIIIHEH YeI0BEUECKOTO JOCTOMHCTBA M (JOPMBI UX B3aUMOJICHCTBUS Pa3HOOOPa3HBI.
1) JIOCTOMHCTBO JIMYHOCTH BBICTYIAET FOPUIMYECKAM OCHOBAHHEM JUI CTPYKTYPBI
U DJICMEHTOB IIPABOBOTO IOJOKCHMS 4YEJIOBEKa M TPaKAAaHMHA; 2) JTOCTOMHCTBOM
00aiaeT IUYHOCTD U B CIydae ee MOJTHOM JeecrocOOHOCTH, U B CIIydae OrpaHUICHHON
WIM YTPa4yeHHOW J/eecrnocOoOHOCTH; 3) JOCTOMHCTBOM OOJIaJaeT YeNoBEK, KOTOPBIN
MOYKET UMETh pa3IMuHbIe OTHOMICHHUS C TOCYAPCTBOM: OBITh allaTPUAOM, TPAKIAHUHOM,
OWMaTpu7OM WIM MOMUNATPUIOM, HWHOCTPAHIIEM Ha TEPPUTOPUU TOCYIApCTBa;
4) unest TOCTOMHCTBA M UJES PABEHCTBA, COSAUHSSICH B 00JACTH IIpaBa, CTUMYIHUPYIOT
TeHEePUPOBAaHHE HOBOTO MapaJMIMajbHOTO MBIIUICHUS B (JOpME paBHOTO JOCTOMHCTBA.
Ota cTathsl OOOCHOBBIBACT KOHLECHIHIO «KOHCTUTYIIMOHAJIM3M  YEIOBEYECKOIO
JIOCTOMHCTBAY C IO3UIMH POCCUNHCKOTO, CPAaBHUTEIEHOTO M MEXKTyHAPOIHOTO KOHTEKCTA.
B crarbe nCmonp3yloTCsl METOABI AUCKYPCUBHOTO U CPAaBHUTEIILHO-TIPABOBOTO aHAJIN3A,
METO/I KOHCTUTYIIHOHHOTO TPOEKTHPOBaHUS, KOHKPETHO-UCTOPUYECKUI U (hopMasIbHO-
IOpUIMYECKUI METO/bl aHanu3a. BbeiBox: B coBpeMeHHOM Poccum mocreneHHO
(dhopmMHupyeTcsi KOMIUIEKCHBI KOHCTHTYIIMOHHO-TIPABOBOM HHCTUTYT JIOCTOMHCTBA
JUYHOCTH. DTOT MHCTUTYT — KOHCTUTYIIMOHHO-TIPaBOBAasi HOBAIMS B CTPYKTYpe OCHOB
MPaBOBOTO CTaTyca YeJOBEKA U rpak/lannHa B PO.

KuarwueBble cioBa: homo dignus, YCJIOBCUCCKOC JOCTOMHCTBO, KOHCTUTYIIMOHAJIU3M,
IIpaBO Ha JOCTOMHCTBO, imago Dei, ImpaBoOBasg KOHOCTIIUA JINYHOCTH, KOHCTI/ITYLIHOHHBIﬁ
CTaTyC JUIYHOCTHU, PAaBHOC JOCTOUHCTBO.

UccnenoBanme BeIMONHEHO TNpu (GuHaHCOBOM momiaepxkke PODU (HaydHblit mpoekT
Ne 18-011-00761 A).

Hayunas cnenuansaocts: 12.00.00 — ropuanueckue HayKu.
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BBenenne u KOHIENTYaJbHbIE OCHOBBI —
«4eJIoBeK 0CTOHHBIIN («homo dignus»)
B KOHCTUTYLIMOHHOM H3MEpPEeHMH:
NPaBoOBasi KOHUENUHA JHIHOCTH

H 4eJIOBeYeCKOe J0CTONHCTBO

JlocTonHCTBO O3HaYaeT IICHHOCTH
B KaKOM-TO «a0CONIOTHOMY», aBTOHOMHU3HUPO-
BaHHOM M OOBEKTHBHPOBAHHOM, KaK OBI 0CO-
oerrom cMmebiciie (Kolnai, 1976: 251). Atpu-
OyTHUBHOCTH ITOCTOMHCTBA OOBEKTHBHPYETCS
HOPMaM{ MEXIyHApOAHOTO W BHYTPUTOCY-
JapCTBEHHOTO IpaBa. KOHCTUTYIHOHHOE TIpa-
BO W IIPaBO B 00JACTH IIpaB YEIOBEKA 3aHIMa-
IOT IIEHTPAJBHOE TIOJIOKCHUE B COBPEMEHHBIX
JIEMOKPAaTHYECKUX TOCYAapCTBaX, IOITOMY
CTaTyC JOCTOMHCTBA, OTPaKCHHBIH B HOp-
MaX KOHCTHTYLHU U CHCTEMaxX COBPEMEHHOTO
KOHCTUTYIIHOHAIN3MA, TPETEHAYEeT Ha 3HAUe-
HUE BeOyIlell KOHCTHTYIIMOHHOH IIEHHOCTH
U KOHCTUTYIIHOHHOTO OPHEHTHUPA IS APYTHUX
oTpaciieil mpaBa W IJISl MPAKTUKH KOHCTHUTY-
OUOHHOTO TIpaBocyaus. Kak TOHsATHE «HO-
CTOMHCTBO» HMEET BBHICOKYIO OOIICCTBEHHYIO
3HAYMMOCTb U OTKIJINKAeTCs Ha 3aIPOCHI Bpe-
MmeHu. B wactHocTH, BeicKa3biBaHuEe @. DyKy-
SIMBI, COZIepiKaleecss B cTatbe «Jlopora mis
JOCTOMHCTBA» KaK PENAaKIHOHHOM KOMMCH-
TapuHu K «apaOCKoil BECHE», Oy OITHKOBAHHOM
B xypHaie «Foreign Policy», xapakTepHbIN
mpuMep Takoro oTkiuka. OH numet: «OCHOB-
HBIM BOIIPOCOM OBLJIO TOCTOMHCTBO HIIH €TO
OTCYTCTBHE, YyBCTBO JOCTOWHCTBA FJIA CaMO-
YBaKEHUs, KOTOPOE BCE MBI HIEM». DTO BBI-
ckassiBanue ®. dykysmel (Fukuyama, 2012).

Homo sapiens, homo ludens, homo deus,
homo dignus — KOHIIENTBI, KOTOPBIE OTPAYKAIOT
IBOJIOIHIO YEJIOBEKA U €r0 CO3HAHMSI, KOHIICTI-
TyaJIM3UPYIOT OCO3HAHUE MECTa YeJIOBeKa cep-
IV APYTHX KUBBIX CYIIECTB 1 B MUPE B LICIIOM.
Homo economicus, legalis-homo yxe 0oiee
OpPHEHTHUPOBAaHHBIC Ha INPOQECcCHOHANBHEIE,
MHPOBO33PEHUCCKUE WU CTATyCHBIC TIO3UITUU
XapaKTEpPUCTUKH COBPEMEHHOTO YelIOBEKa.
CoenuHeHne SMONINU, MHTEIUIEKTa W Pa3iIHd-
HBIX CIIOCOOHOCTEH, MX pa3BHTHE B IIpoOIeC-
CC YEJOBEYECKOU NEeSATCITFHOCTH IPHBOMST
K TMOHUMAHHIO OTIHYHTEIHHOH 0COOCHHOCTH
YEeIIOBEYECKON JIMYHOCTH, a UMEHHO 00Jaja-
HHE TOCTOMHCTBOM KaK CIIOCOOHOCTH M 1apa,

KOTOPBIM TTOJDKHO JTOPOXKUTH BO B3aMMOJCH-
CTBHUH C OKPYAIOIIUM MHPOM U >KUBBIMH
cymectBamMu. YesnoBek jpocTodHbIH (homo
dignus) — HECOMHEHHBIH aTpuOyT T'YMaHH3-
Ma M COBPEMECHHOCTH, KOTOpas amneuIHpyeT
B (UIOCO(PCKOM M ITHUSCKOM 3HAYCHHH K Ty-
MaHUTAPHOH OK3HCTCHIIMH  YEJIOBEUCCTBA,
K MOPAJNBHBIM W JIHYHOCTHBIM Ka4eCcTBaM Ue-
JoBeKka. Benuuaiimas 3aciyra MupaHIo0ibl
B TOM, YTO OH aKIEHTHPOBAJ CBOIO ITO3HIIHIO
Ha TIOHMMAaHUW JOCTOMHCTBA YeEJOBEKa Ofl-
HOBPEMEHHO KaK OOKECTBCHHOM Jape W ca-
MOTBOPEHUH YEIOBEYECKUX KadecTB B pe-
3yJIBTaTe CaMOpPa3BHTHs B OOIIECTBE; TaKOe
CaMOpa3BHUTHE SBIISIETCS MPOAOIKEHUEM 00-
xecTBeHHOTO TBopeHus (Piko dela Mirandola,
1962). Teonoruyeckast ”HTEPIPETALIHS JOCTO-
MHCTBA («110 00pa3y boray, imago Dei), xapak-
TepHast JJIsl OTIOB IIEPKBH (CBSTON ABTYCTHH)
u spkoi peun k. ITuko nema Mupannossl,
OTJIMYACTCSI OT IOHHUMAaHUS €ro CTOMKaMH,
ocobeHHO l{HIIepoHOM, KOTOPBIH CBS3BIBAI
pumMmckoe «dignitasy ¢ TOYETHBIM aBTOPUTETOM
u crarycoM Juna. B Tpyzae «De Inventione»,
HE TEpEeBENCHHOM Ha PYCCKUU s3bIK, llmie-
poH mucad, 4to «dignitas est alicuius honesta
et cultu et honore verecundia digna auctoritasy
(«TOCTOMHCTBO €CTH IIOYCTHBIH aBTOPHUTET
TOr0, KTO JOCTOWH TOKJIOHECHHUS, YeCTH H TO-
gteHus») (Cicero M. Tullius). B coBpeMeHHBIX
HCCIICOBAHUAX YEIOBEYECKOTO TOCTOMHCTBA
(B 1opucnpyaeHnnd, GUIOCOPHH, MEIUIINHE,
OnodTHKE) TpeodiamacT CBETCKHM, CEKyIs-
PU3UPOBAHHEIH, @ HE TCOIOTHICCKHUH TTOIXO;
BMECTE C TeM KOHIIeNT «obpa3 bora» («imago
Dei») mpuHUMaeT aKTHBHOE Y9acTHE B PEIIH-
THO3HBIX M CBETCKUX TUCKYCCHSX U, IO MHE-
HUIO HccieroBaTenei (Takux kak Andrew
Lustig), penurno3noe moHUMaHUE TEMbI IMH/I-
xKa / TomoOWsl KaK OCHOBHI ISl TPETEH3UH
Ha JIOCTOMHCTBO JIOTIONHSET MJIA KOPPEKTHPY-
€T CBETCKHE omucaHus mocTomHcTBa (Lustig,
2017: 317-318).

CoBpeMeHHOe TIpaBo (B YaCTHOCTH, YHH-
BEpCalbHOE MEXKIYHApOIHOE) W POCCHUIHCKOE
KOHCTUTYIIHOHHOE TIPAaBO CTPEMSTCS CEKYJIs-
PHU3UPOBATH YEIIOBEYECKOE TOCTOMHCTBO, CO-
XpaHss «00KBI0 UCKPY» B IIPHPOJC YSTIOBEKA.
[oHsTHE TOCTOMHCTBA B COBPEMEHHYIO JIIOXY
pacKpbIBaeT HEpa3pHIBHYIO CBS3b C MOHITHEM
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genoBeveckol THIHOCTH. Kak oTMeuaeT mpo-
(deccop mexayHapomuoro mpasa O. Llextep,
«HJIes 9eIIOBEYECKOr0 JOCTONHCTBA BKITIOUACT
B ce0s CIIOKHOE TOHSATHE JTUYHOCTHY», TaKOe
MOHATHE «BKIIOYACT IMPH3HAHHUE OTIACIBHOMN
WHIUBUAYATBHOW JHYHOCTH, OTpakalomiei
MHIUBUAYATbHYIO aBTOHOMHIO H OTBETCTBEH-
HOCTB» (Schachter, 1983: 850—851). JocrouH-
CTBO TaK)K€ MOXKET OBITh JIMYHOCTHOH Xapak-
TEPUCTUKOU, KOTOPYIO JIONU OOBIYHO MMEIOT
B pa3HOH CTENEHW U MOTYT HHIWBUIYAIHHO
MIPOSIBIISATE B Pa3HOH CTETICHH B OTIPEICICHHBIX
ciry4asx. OOBIYHO JOCTOHHBIN YETOBEK MOKET
MHOTTIa BECTH ce0s1 HemocToWHO. B aTOM cMBIC-
J€ JOCTOMHCTBO OOBIYHO paccMaTpUBAETCS
KaK (DYHKITHS COCTOSTHHS YeJIOBEKA U €0 MOBe-
nenus (Hartogh, 2014: 201). Mnest «4genoBeye-
CKOT'O JIOCTOMHCTBA)» MMOIB3YETCs BB IAIOIINM-
Csl CTaTyCOM B OTE€UYECTBEHHBIX KOHCTUTYITUSIX
U B MEXIYHApOIHOM IIpaBE IpaB UeIIOBEKA.
[lapagokc YeIOBEYECKOTO IOCTOMHCTBA Kak
CHMBOJIA 3aKJIIOYACTCSI B TOM, YTO IPH IIHU-
POKOM U BecbMa pa3HOOOPa3HOM €ro HCIONb-
30BaHUM B Ka4eCTBE yHHBEPCATHHOW OCHOBBHI
IpaB YEIOBEKA OHO «HEJIOBKO COYETACTCS
C OTCYTCTBHEM TOYHOTO OIPEACICHUS»;, OHO
«HE MMEEeT KOHKPETHOT'O 3HAYCHUS WM IIO-
cnenoBatensHoro ompenenenus» (Lee, 2008:
1). [IpaBoBast KOHIENIUS JTUYHOCTH IPEATIO-
JaraeT OCMBICIICHHE MPaBOBBIX (OPM 3aKpe-
IIJICHUS YeJIOBEYECKOTO JTOCTOMHCTBA, a TAKKE
MECTO TaKOT'0 JOCTOWHCTBA B CTPYKTYpe Kak
MIPaBOBOTO TIOJIOXKEHUS JUIHOCTH B IIEIIOM,
TaK W KOHCTUTYIIMOHHOTO CTaTyca YeJOBeKa
U TpakJaHUHA (OCHOB IIPABOBOTO IMOJOKEHHS
JUYHOCTH, KaK MPEANHCHIBAIOT KOHCTUTYIIH-
OHHBIE HOPMBI). B MeXTyHapOIHBIX TPABOBBIX
aKTaX YHUBEPCAJIBHOTO WU PETHOHAIHHOTO
xapakTepa He (QOpMyIHpyeTCs IpaBoO Ha J0-
CTOWHCTBO, XOTSI MHOTHE KOHCTHTYITUH COBpE-
MEHHBIX TOCYAapCTB JAHHOE ITPaBO IIPU3HAIOT.
OTCBUIKA K JOCTOMHCTBY BO MHOTUX MEXIY-
HapOTHBIX MPAaBOBBIX aKTaxX HE COMPOBOXKIA-
€TCsI PACKPBITHEM COMCPIKAHUSI ITOH IIPAaBOBOM
KaTeropuu; He 3aKPEIUIIOTCS U IIPaBOMOYHS
WHIUBHAA KaK JEMEHTHI IIpaBa Ha JTOCTOHMH-
cTBO. CHUTyamusi cTana MEHITBCSI CO BTOPOM
MOJIOBUHBI XX BeKa MO HECOMHECHHBIM BIIH-
SHAEM MEXKIYyHApPOIHBIX IIPABOBBIX aKTOB,
JOKTPUHBI KOHCTHTYIIHOHAIM3MAa H IIpaB de-

noBeka. Pa3BuBasg JOKTPHUHY COBPEMEHHOI'O
POCCHIICKOTO M €BpPONEUCKOr0 KOHCTUTYLHO-
HaJlM3Ma, psJi yUeHbIX OTCTAaMBalOT B paMKax
JOKTPUHAJIBHOTO KOHCTPYKTHBHM3Ma KOHCTH-
TYLIHOHHOE MPaBO Ha JOCTOMHCTBO JIUYHOCTH,
ONUPAsACh MM Ha KOHKPETHBIE KOHCTUTYLH-
OHHBIE IIOJIOKEHUS, WJIM Ha MX TOJKOBaHUE
OpraHoM KOHCTUTYLIMOHHOI'O IPaBOCYIUS.
W3 poccuilckux yuyeHBIX CleAyeT OTMETUTh
H.C. bounapst (Bondar, 2017), U.A. KpaBua
(Kravets, 2019a: 14), xoTopble TPU3HAIOT J0-
CTOMHCTBO U KaK CyOBEKTHBHOE KOHCTHTYIIH-
OHHOE NPaBO, U KaK KOHCTUTYLHMOHHYIO LIE€H-
HOCTb, OCHOBAHHYO Ha MOJIOKEeHUAX 4. 1 cT. 21
Koncrurynuu PO, B. B. HeBunckoro, orcran-
BAIOILEr0 BO3BBILICHHUE JIOCTOMHCTBA YEI0BEKa
B Ka4eCTBE HOBOM BBICHIEH W YHUBEpPCAJIbHOU
OOIIECTBEHHOI LIEHHOCTH B CUCTEME ILIEHHO-
creit XXI Beka (Nevinskii, 2013). M3 3apy6ex-
HBIX HUCCIIe[ioBaTeIed HyKHO OTMEeTUTh A. ba-
paka (Barak, 2013), koTOpbIii pa3rpaHUYUBacT
YeJIOBEUECKOE JOCTOMHCTBO KaK KOHCTUTYLIH-
OHHOE€ IPaBO U KaK KOHCTUTYLHOHHYIO LIE€H-
HOCTb, IpU3HaBas UX CYLIECTBOBaHUE B IOPU-
cupyaennuu Mszpawns; P. 1. [aacu (Glensy,
2011: 65) ¢ BujeHHEM pa3JIMIHON POJU YEJIO-
BEYECKOI'0 JJOCTOMHCTBA B MPaBOBOM CHCTEME
CILIA u npusHaHMeM NpaBa Ha JOCTOMHCTBO
B CUCTEME IOPUIUYECKUX IIpaB; HEMELKYIO
KOHCTUTYIIMOHHYIO JOKTPUHY M IpaKTH-
Ky DenepasbHOr0 KOHCTUTYLHMOHHOIO cyja
(Bendor, Sachs, 2011: 39-40), B KOTOpBIX
U JIOKTPUHAJIBHO, U CYyA€OHO-IPAKTUYECKHU OT-
CTauBaeTCs CYILECTBOBAHUE KOHCTUTYIMOH-
HOTO IpaBa Ha JOCTOMHCTBO.

[NosiBunuCh HccnenoBaHus B chepe cpas-
HUTEJIBHOIO KOHCTUTYLIMOHHOI'O IpaBa (Oc-
HOBaHHbIE Ha BBIOOPKE OTAEJBHBIX Clly4yaeB
B pa3HbIX CTpaHax, HO HE B CHUCTEMAaTHU3UPO-
BAHHOM CTPaHOBEIYECKOM ILJIaHE), B KOTOPBIX
MOATBEPKIAAETCS IMIMPOTA PACIPOCTPaHEHUS
B COBPEMEHHBIX KOHCTHUTYLHUAX JOCTOMHCTBA
Kak CcyObeKTHBHOro mpaBa. B uactHOCTH,
B kaure DpuH [eitnu «llpaBa Ha nocTowH-
CTBO: CYJbl, KOHCTUTYLUHUH M IIEHHOCTH 4Ye-
JIOBEYECKOW JIMYHOCTHU» paccMaTpUBaeTCs
CBSI3b IIpaBa Ha TOCTOMHCTBO C HHBIMU CyOB-
SKTUBHBIMH IpaBaMH, KOTOPBIE (OPMHPYIOT
MPEACTABJIIEHUE O CYIIECTBOBAHUM MHOXE-
CTBEHHBIX IIPaB Ha JIOCTOMHCTBO, BOBJIEKAs
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B aHAJIN3 KOHCTHTYLHOHHBIE HOPMEI X TEKCTHI
KOHCTUTYIUH pPa3IUYHBIX TOCYIapCTB U Cy-
neonbie akThl (Daly, 2012: 1-2). Xots aBTOp
U OTMEYAET, 4TO Ta KHUTA «HE (pruiocodckoe
HCCIICIOBAHNE 3HAYCHHS YEJIOBEUYECKOTO JO-
crourctBay (Daly, 2012: 2), oHa wmccienyet
OTJCIBHBIC CITyYal HCIOIb30BaHUS, TOIKOBA-
HUS U CyaeOHOTO MPUMEHEHHS IIpaBa Ha J0-
CTOMHCTBO TIO BCEMY MHpY, CYIIECTBYIOT
U KPUTHYECKUE 3aMEUaHUs B aIpeC MPOBEICH-
HOM paboTsl (Bodig, 2016). OTcrona Bo3HUKA-
et OoJyee 3HAYMMasi POJIb KOHCTHTYIIHOHHOTO
mpaBa, KOHCTHTYIMOHAJIH3Ma H JOKTPHHBI
IpaB dYeJOBEKa B IMEPCIEKTHBAX TEOPECTHYE-
CKOT'0 00OCHOBAHMS M IOPHIHUECKOTO 0popM-
JICHUSI TIpaBa Ha YEJIOBEYECKOE TOCTOMHCTBO
WU TIpaBa Ha JOCTOMHCTBO JHYHOCTH. JTO
HE MeIIaeT MPEICTaBUTEISIM HAyYHOH KOH-
CTUTYIIMOHHOH IOPHUCIPYICHIINN BBICTYyNATh
C METOAOJIOTHYECKOH KPHUTHKOH TpPH3HAHUS
KOHCTHTYIIMOHHOTO TpaBa Ha JOCTOHMHCTBO,
yTBEpXKIasi, BO-MEPBBIX, YTO TaKOro IIpa-
Ba HET, BO-BTOPHIX, YTO €r0 NMPH3HAHWE WU
Jake perjaMeHTaIUsl — COBEPIICHHO Oecro-
Je3HOE IeJI0, OHO BHOCHUT ITyTAaHUIy W TPH-
BOIIUT K CMEIICHUIO MTOHATHH «IOCTOUHCTBOY
u «aBToHOMUs» (O’Mahony, 2012: 551-552).
IOpuamaeckne akThl 3aKPEIUIIIOT pa3TuIHbIC
JJIEMEHTHI TIOJNIOKCHHS JIHYHOCTH, 00pasys
MPaBOBOH cTaTyc YeloBeKa W TpakIaHHHA.
MecTo 4emoBeYEeCKOTO TOCTOMHCTBA B CHCTE-
Me IOPHAHYECKUX aKTOB IIPEIIoaraeT OIeH-
Ky Kak cTaTyca JOCTOMHCTBA, TaK W CTaTyca
MIPaBOBEIX aKTOB, KOTOPBIE €T0 3aKPEIUISIIOT;
HePapXUIHOCTh HCTOYHHKOB IIpaBa B (op-
MaJBHOM CMBICIE TPEOyeT SICHOTO OCO3HAHUS
FOPHIMYECKOTO CTATyCa U IOPHIHYCCKOHN CHITBI
HOPM, KOTOpBIE (DOPMYIHUPYIOT HOPMATHBHBIE
MOJIOKEHUSI O OCTOMHCTBE JIUYHOCTH, CIIO-
cobax ero 3amHTHl, OXPAaHBI U O00CCICUCHUS
CO CTOPOHBI TOCyIapcTBa. BMmecTe ¢ TeM ocra-
HaBJIUBATBCS Ha (HOPMAIBHO-IOPHIHIECKOM
MOAX0Je, B TOM YHCIE OTPaHUYCHHOM OT-
paclieBBIM BUICHHEM, IS IIeJIeH MOHUMAaHUS
IOPHINYECKOTO 3HAYEHUSI TOCTOWHCTBA JIHY-
HOCTH SIBHO HEIOCTATOYHO. MOJKHO OTMETHUTH
IBPUCTUYECKYIO LEHHOCTh M MYJIBTHIUCIH-
IJTMHAPHOCTh YEJIOBEYECKOr0 OCTOMHCTBA.
CymecTBYIOT CIIEAYIOUINE ITOIXOIBI, BIIHS-
IOIIMEe Ha IPAaBOBYIO KOHICHIUIO JTUIHOCTH

U IOpUIUYECKHe (POPMBI 3aKPETUICHUS HYeio-
BEYECKOT0 JOCTOMHCTBA (B MEKIyHapOIHOM
mpaBe) WM JOCTOMHCTBA JUYHOCTH (B KOH-
CTUTYIIMOHHOM ¥ WHOM BHYTPHTOCYZap-
CTBEHHOM TpaBe): 1) ¢umocopcko-mpaBoBoit
TIOAXO, COCTUHSIONINI aHaTUTHIEeCKyo (u-
JOCO(HIO C aHATUTHIECKOW IOPUCIIPYICHIIH-
eif; 2) pmnocodcko-dTHIESCK I TOIX0, OTCTa-
WBAONINI MOpPANBHYI0 W T'yMaHHCTHYECKYIO
[EHHOCTH YEIIOBEUECKOTO TOCTOMHCTBA; 3) K-
3UCTEHITMANBHBI IIOXON, OXBATBHIBAIONINI
¢mnocohckylo W IOPUINIECKYIO SK3UCTEH-
U0 (IpeaeTbHOCTh CMBICTA CYIIECTBOBAHUS
W TpHU3HAHWS JIOCTOMHCTBA); 4) Teojorude-
CKHMH MOAXOJ, OCHOBAHHBIN Ha XPUCTHAHCKON
STUKE M MPOHUKAIOMUN B OHOATUKY; 5) TOI-
XOIl FOPUIUIECKOTO MOTUMOP(H3Ma, yCTaHAB-
JMUBAIONINHA B3aHMOCBS3b, 3HAYUMOCTD U MPH-
OPHUTETHl TIPABOBBIX (OPM PETYIHPOBAHUS
U 3aKpETUICHUs TOCTOMHCTBA JTMYHOCTH. Pas3-
JTUYIHBIE TTOIXONBI PACKPHIBAIOT T'PaHU (UCTO-
pHYECKHE, ATHUYECKHE, HK3HCTCHITHAIBHEIC,
MIPaBOBbIC) U TEPCIEKTHBHBIC TOPU3OHTHI Ue-
JIOBEYECKOT'0 TOCTOMHCTBA, OJHAKO HE pela-
0T TPOOJIEMy OIIPEAeICHHOCTH KOHIIEMTa,
TaK KaK EIMHOTO KOHIIENTA — ITOCTOSHHOTO
BO BPEMCHH U B IPOCTPAHCTBE — HET.
3amMevaHue, pacIIupsIoIIee IT03HABATETb-
HBIE KPYTH IOCTOMHCTBAa C MO3HWIHU IIpaBa,
ObLT0 BRICKa3aHo /IkepeMu YOIIpOHOM B pa-
6ote «JlocTomHCTBO, paHT W mpaBay: «MHI
HE JOJDKHBI IIPEATIONaraTh, YTO IPaBOBOW aHa-
JIU3 TOCTOMHCTBA — 3TO IIPOCTO CITIUCOK TEKCTOB
U TIPELEICHTOB B HAIIMOHATBHOM M MEXIyHa-
POIHOM TIpaBe, B KOTOPHIX HOSBISETCS CIOBO
«ZIocTOMHCTBOY». ECTh Takas Bemib, Kak (Huio-
co(us mpaBa, €CTh TAKUE BEIIH, KaK IIPABOBEIC
TPUHIHAIIEL, B 3TO OyAET IOPUCIPYICHIIHS 0~
CTOWHCTBA, a He a30y4HbIN aHanu3 («hornbook
analysis») ...» (Waldron, 2012: 15). Henb3s oT-
Ka3bIBaTh JJOCTOMHCTBY B FOPHINYECKOM CMBIC-
Je, Majke eCNH IPABOBOH aKT HE OINPEHCIseT
COIep)KaHUE MJAaHHOTO TEpMHUHA (TOHSTHS).
He Bcerma neranpHOE OmpeseieHne TOCTOWH-
CTBa JIMYHOCTH HUMEET pPa3BepHYTYIO B IIpa-
BOBOM aKTe (opmyiry. Haire BCero Takoro Jie-
TaJBHOTO OIPEeNICHIsS] HET B HAIIHOHAIHEHOM
3aKOHONATENBCTBE W B KOHCTUTYIHUAX. JlOK-
TPUHAJEHBIC OIPEICIICHUS TOCTOMHCTBA MO-
T'YT OIHPATHCS Ha pa3HbIe TPAAULIUU U UMETh
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pa3iMuHble 3HAYEHUS M KOHHOTAIMH, KOTO-
pble HAaKJIaJbIBAIOTCS JPYT Ha JpyTra U MHOT/A
KOH(IUKTYIOT APYT ¢ apyroM. fOpuandeckne
CBSI3M MEXJY JOCTOMHCTBOM M IOJIOXKEHUEM
JUYHOCTH PACKPBIBAIOTCS Ye€pe3 MHOTHE dJie-
MEHTbl KOHCTUTYLIMOHHO-IIPABOBOI'O U MHOI'O
OTPACIEBOr0 CTaTyca 4ejlioBeKa M I'pakIaHu-
Ha. IMEHHO KOHCTUTYLUMS U IPaBO B LIUPO-
KOM CMEICIE (3aKOHOAATEIbCTBO, CyIcOHBIC
aKTbl) 00€CNeUnBalOT JMYHOCTH B I'paHULIAX
HalMOHAJILHOM (BHYTpHUTIOCYIapCTBEHHOIN)
IOPUCIUKIMN  IOPUIUYECKOE  COJEp)KaHHe
¥ TIpaBOBbIE (BKIIOUasi Cy/AeOHBIC) rapaHTUH
JIOCTOMHCTBA, TOPO’KJIal0T IIPABOBbIE OTHOIIIE-
HUS B cdepe peaau3anui, 00ecredeHus 10-
CTOMHCTBA BO B3aUMOCBA3M C pa3IMYHBIMHU
[paBaMH 4eJIOBEeKa U I'paKJaHUHA.

Takum o0pa3oM, TpaBoBas KOHICTIIIHS
JUYHOCTH B3aUMOJEHCTBYET ¢ IpaBOBOMU
KOHLENIMEeH 4YeJIOBeUecKoro JIOCTOMHCTBA,
1 (HOpMBI UX B3aUMOJICHCTBHS pa3HOOOPA3HBL
1) locTOMHCTBO JIMYHOCTH KaK [paBoOBasi KOH-
LeNus BbICTYNAET IOPUINYECKUM OCHOBAHU-
€M JUIsl CTPYKTYPBl U 3JEMEHTOB IIPaBOBOIO
[10JIOKEHUS YeJIOBEeKa U IpakIaHUHa, a B CIIy-
yae 3aKpeIUIeHUs] KaTeropuu «IOCTOMHCTBO
JUYHOCTU» B TEKCTE€ KOHCTUTYILIMH B KaU€CTBE
KOHCTUTYIIMOHHO-IIPAaBOBOM OCHOBBI CTaTyca
auyHocTd. [lonoxenus u. 1 cr. 21 Koncru-
Tyuuu PO moryT uHTepnpeTupoBaThes (10K-
TPUHAJIBHO U B IPAKTUKE KOHCTUTYLIMOHHOI'O
[paBOCYusl) UMEHHO B AyXe KOHCTUTYLIMOH-
HOM (MJIM MIMpPE KOHCTUTYLHMOHHO-IIPABOBOIA)
OCHOBBI IOJIOKEHUS YelloOBeKa U I'paKJaHUHA
B P®; kak BakHEWIUH HOPUAUYCCKUH (YyH-
JaMEHT IOCTPOCHUS OOIIEIPaBOBOTO CTaTyca
YeJIOBEeKa U IpaxKIaHIHa U MOJIOKEHHS JINYHO-
CTHU B Pa3JIMYHBIX OTpaciix mnpasa. 2) Jocro-
WHCTBO JINYHOCTH HE MHANU(PQPEPEHTHO K Jee-
cmocobHOCTH JMma. [IpaBoBass KOHIETIIIHS
JUYHOCTU OIEPUPYET KaTEropHeH «Jieecro-
COOHOCTBY», KOTOpasl pacKphIBacT IOBEICHUC-
CKM€ ¥ MEHTaJbHbIE CIIOCOOHOCTH JIMLIA B Ipa-
BOBOH cepe; OHa KOHIICHTPHPYET BHIMAHUE
IOPHCTOB Ha CHOCOOHOCTH (DPU3UUECKOTO JINIA
CBOMMH JCHCTBHSMH TIpHOOpETaTh IIpaBa,
CBOOOBI, BBIIIOTHATH OOS3aHHOCTH U HECTH
OTBETCTBEHHOCTb. B 3TOM ciydae neecno-
COOHOCTH B3aMMOCBS3aHA C JIEIHKTOCIOCO0-
HOCTEIO Jthma. JJoCTOMHCTBOM o0NajgaeT Jud-

HOCTb U B Cllydae ee MOJTHOH JIeeClioCOOHOCTH,
W B CiIydae OrpaHUYCHHOW WJIM YTpPadyeHHOU
neecrocobHoctu. HemeecrnocoOuble numa 00-
JATal0T JOCTOMHCTBOM KaK »JJICMEHTOM HX
MPaBOBOTO MOJOKEHUS U FOPUJIHTIECKONH OCHO-
BOM JIJISI COXPAHEHHUS U pealin3alliy YeJIoBeye-
CKHX Ka4eCTB, Ta’Ke €CIIM CAMOCTOSATEIBHOCTh
pealn3anuy 4eI0OBEYECKUX CBONCTB, 3aIUTHI
HWHTEPECOB, UX MPaB U CBOOO B 3HAUUTEILHON
CTEIeH! yTpaunBaeTcs. JJocTOMHCTBO feecto-
COOHOIo JIMIIAa OTJIMYAET YeJIOBEKa OT HMHBIX
JKUBBIX CYIIECTB, OTpPa)XKaeT CIIOCOOHOCTH
JUIA OCYIIECTBIISATH BBIOOP CBOECTO MOBEICHHS
M CIIOCOOHOCTH HECTH OTBETCTBEHHOCTH 34 CO-
BepiiaeMble aesiaus. 3) JIoCTOMHCTBO uenoBe-
Ka C TOYKU 3PEHHUS] WICHCTBA B MOIUTHYECKOM
¥ KOHCTHUTYIIMOHHOM COOOINECTBE HE 3aBUCUT
OT €ro TPaXJaHCTBA; JOCTOMHCTBOM O00Ia-
JIAe€T YEJIOBEK, KOTOPHI MOXXET WMETh pa3-
JUYHBIE OTHOIICHUS C TOCYJapCTBOM: OBITH
araTpuIoM, TPAXJAHUHOM, OMTATPHUIOM WITH
MOJIMTIATPHUIOM, WHOCTPAHIIEM Ha TEPPHUTO-
pun rocynapcTtBa. Poccuiickass KOHCTHTYITHU-
OHHAsl FOPUCIIPYJICHIINSI U KOHCTUTYITMOHHOE
MPaBOCyANE TOJKYIOT Mmoyiokenus 4. 1 cr. 21
Koncturynmum ¢ MmHUPOKUX HOPMAaTHBHBIX
MO3UINI:  MPUHAMIEKHOCTh  JIOCTOMHCTBA
JUYHOCTH O3HAYaeT W O0S3aHHOCTH ToCyap-
CTBa 3alIUIATh W OXPAHATH JOCTOMHCTBO
pa3aUYHBIX CYOBEKTOB KOHCTHUTYIIHOHHOTO
mpaBa, TJie TPaXJAHCTBO HE HWTPACT KITIOUE-
BYIO pOJIb B HJICHTH(HUKAIMK JOCTOWHCTBA.
B nocranosnennn Koncturyrnuonnoro Cyma
P® ot 29.05.2018 Ne 21-IT oTMeueHO, UTO «JTU-
11aM, He COCTOSIINM B rpaxkjaHcTBe Poccwmii-
ckoii denepanuu, J0HKHA OBITH oOecrieueHa
Ha ee TEPPUTOPUHU BO3MOKHOCTH pealin3aliuu
nmpaB W cBOOOJ, TapaHTHPOBaHHBIX UM KoH-
crutyuueil Poccuiickoin @enepannu, a Takxe
rocyJapCTBEHHAs, BKII0Yas CyJAcOHYI0, 3alllH-
Ta OT MUCKPUMHUHAIMM HA OCHOBE YBAXKCHUS
JOCTOMHCTBA JHUYHOCTH».! 4) JIOCTOMHCTBO
JUYHOCTHU amleJUITNPYeT K UJee PaBHOIPABUS,

' Po delu o proverke konstitutsionnosti punktov 1 i 3 stat’i
8 Federal’nogo zakona «O pravovom polozhenii inostran-
nykh grazhdan v Rossiiskoi Federatsii» v sviazi s zhaloboi
grazhdanina Sotsialisticheskoi Respubliki V’etnam Nguen
CHong KHaia: Postanovlenie Konstitutsionnogo Suda
RF ot 29.05.2018 No. 21-P. In Ofitsial’nyi internet-portal
pravovoi informatsii. Available at: http://www.pravo.gov.ru
(31.05.2018).
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MIPOU3BOIHON OT OOIIMX OCHOBaHWII IpUHAJ-
JEeKHOCTH K uesoBeueckomy pony. Coenu-
HSsICh B 00ONacTH IpaBa, Uaes ITOCTOMHCTBA
U UJlies paBeHCTBa CTUMYJIUPYIOT I'€HEpUPO-
BaHME HOBOI'O MapaJurMajbHOIO MBIIJICHUS
B (opme paBHOro mocTomHCTBAa. KOHCTHUTY-
LIMOHHOE NPAaBO U COBPEMEHHBIM KOHCTHUTY-
LMOHAJIU3M DPA3BUBAIOT IOPUAMYECKYIO KOH-
LENIHUI0 PaBHOIO JOCTOMHCTBA. 1lo MHEHHIO
HCcIeqoBaTeNeld, paBHOE JAOCTOUHCTBO SBIIA-
€TCsl KOHLEMIUENH ¢ CHIIBHOW JOKTPUHAIBHOMN
POIOCIIOBHOM; OHa HE MPOCTO OIVISABIBAETCA
Ha3aJ Ha IeJICHANPaBICHHYIO MPOILIYIo Cy0-
OpAMHALMIO (MOJYMHEHHOCTB), HO «CKOpee
3aKJIaJblBa€T OCHOBY ISl MPOJOJIKAIOILEIO-
€Sl KOHCTUTYLIMOHHOT'O JiMajora 00 OCHOBHBIX
npaBax M 3HaueHUHW paBeHcTBa» (Tribe, 2015:
17). PaBHOE HOCTOMHCTBO KaK KOHCTUTYLH-
OHAJIM3UPOBAHHBIM  NPUHUMI  JOMOJHSIET
MPUHLUII PaBHOIPAaBUS; OH MOXKET CIYXKHUThb
OCHOBaHWEM JUIsI OaJTaHCHPOBAHHS W TOHCKA
ONTHUMAJIBHOTO COOTHOLIEHUS JOCTOMHCTBA
JUYHOCTH W peaju3alliy ImpaB U cBoOOM, Hc-
MIOJTHEHUST 00s3aHHOCTEH YeJIOBeKa U Tpaxjia-
HHHA, a TaK)KE€ OIPaHUYEHUs €ro MpaB U CBO-
oon.

Koncrarupys Haimune pa3iIndHbIX GOopM
B3aMMOJICHCTBUS YEI0BEUYECKOTO JIOCTOMHCTBA
Y NPaBOBOM KOHLENLMH JIMYHOCTH, CIEAYET
00paTUTh BHUMaHUE HA TO, YTO IPABO CHOCO0-
HO MHTETrpUPOBATh Pa3IUUHbIE OAXOBI K HC-
[I0JIb30BAHHUIO YEJIOBEYECKOI0 JIOCTOMHCTBA.
Omnako sToro HemoctatodHo. HeoOxommmo
CMOTpETh Ha MPaBO U JOCTOMHCTBO KaK Ha Oc-
HOBaHUS COBPEMEHHOI'O MPABONOpPSAKA U Iy-
OJMYIHOTO YIIPaBIICHHUS B Pa3IMYHBIX cepax
JKU3HEAEATENbHOCTH uesoBeka. [lo MHeHHIo
CruBena Paiinm, «udenoBedeckoe JOCTOMH-
CTBO TpeOyeT, YTOOBI 0a30BBIM CTATyC Kak-
JIOTO0 4YeJIoBeKa COCTAaBJIAJl OKOHYATEJIbHYIO
OCHOBY HAaIINX 00s3aTeNbCTB, HE3aBUCHMO
OT yCTOSIBLIEHCSA NPAKTUKHU HALIUX MPABOBBIX
W MOJIUTHYCCKHX HHCTHTYTOBY» (Riley, 2018:
XI). CoBpeMeHHbIE IPaBOBbIE CUCTEMBI IOKa
JaJIEKH OT ATOTO TPEOOBAHMS, OHA MOTYT BOC-
MIPUHUMATh €ro TOJbKO KaK METOJO0JOruye-
CKYIO OCHOBY pa3BUTHS U OTAAJICHHBIN Hjeal,
JOCTUKEHUE KOTOPOr0 HEBO3MOYKHO OJKMJIAaTh
B OIDKaiIel mepcrneKTHBE MPaBOBOTO Pa3BH-
THUSL.

KoncTuTynuonamsm

YeJ10BeYeCKOro J0CTOMHCTBA:

NPUPOJa, KOHLENIHUS B POCCHIICKOM,
CPaBHUTEJIBLHOM U MEKIYHAPOAHOM KOHTEKCTe
(00cyskaeHne U McC/IeI0BaHue)

Ha nepBblif B3rJ1si1, Kak MOKa3bIBAe€T MU-
POBOI KOHCTUTYLIMOHHBII IpoOLECC Ha MPOTs-
JKeHHU mnociennel yerBeptu XVII — nepBoi
nojioBUHbl XX BeKa, KOHCTUTYIMOHAIU3M
MU YeJIOBEYECKOE JIOCTOMHCTBO HE compsra-
JUCh OOUIMMH IPaBOBBIMH NPUHLHUIIAMHU
U KOHCTUTYLMOHHBIMHU MOJOXEHUIMH; XOTS
OHU HE CTOSJIM Ha pa3IMYHBIX MOJIOCAX KOH-
CTUTYLMOHHOIO  Pa3BUTHS  COBPEMEHHBIX
rocy1apcTB M HallMif, TEM HE MEHee Cylle-
CTBOBAJO OYEHb MaJI0 TOYEK IOPHAMYECKOro
COIPUKOCHOBEHUSI MEXKJY YeJIOBEYECKUM JI0-
CTOMHCTBOM KaK HEOTHEMJIEMBIM CBOWCTBOM
YeJIOBeKa, KOHCTUTYIIMOHHBIMHU MPUHIUIIAMU
OpraHu3aluy TrocyJapcTBa W HPUHLHUIAMHU
B3aMMOOTHOILIEHUI JIMYHOCTH M rocyaap-
ctBa. Ha nmpotsikenun 6omee yem 200 et nmpu
(OpPMHPOBAHUH TPHHIIUIIOB COBPEMEHHOTO
KOHCTUTYIIMOHAN3Ma OWIITH O TpaBax (ne-
KJIapalliy O IpaBax ¥ CBOOOAAX) CTAJH MOCTe-
[IEHHO MPU3HABaThCSl HEOTHEMIIEMOM YacTblO
00BEKTOB KOHCTHUTYIIMOHHOTO pETYIHPOBa-
HUSI U CTPYKTYPHOH YacThIO CUCTEMBI COBpE-
MEHHOI'0 KOHCTUTYLIHOHAJIU3Ma. BmecTe ¢ Tem
HU B IOKOJICHUSX IIPAB Y€JIOBEKa, HU B CUCTE-
M€ KOHCTUTYLIMOHHBIX IIpaB U CBOOOJ JOBOJIb-
HO JI0JITO YEJIOBEYECKOE IOCTOMHCTBO HE 3aHU-
MaJlo CKOJIbKO-HUOYIb 3HaUMMOI'0, TeM Ooiiee
BEJYIIEro MWJIM OCHOBOIOJATalolero MecTa.
Ho mosiBiennst Ycraba OOH B 1945 romy
u BceoOmeld paexiapanuu mpaB  yesloBeKa
B 1948 romy TepMUH «4eIIOBEYECKOE IOCTOMH-
CTBO» BCTpEYajcid TOJIbKO B KOHCTUTYI[MOH-
HBIX aKTax ISATU IOCyAapcTB. 3aciy>KUBalOT
BHUMAaHMS IIPUMEPBI F€PMAHCKOr0 M UpJIaH/-
CKOTr'0 IOAXOJI0B, KOTOPBIE CTOSAIU Ha pa3jiny-
HBIX HOJI0CaX KOHCTUTYLIMOHHOI'O 3HAYeHUS
noctonncTBa. Tak, Koncturynus ['epmanckoit
nmnepun (Betimapckas) 11 aBrycra 1919 roma
B cT. 151 oTMeuana, 9TO «CTPOU XO3STUCTBEH-
HOW KU3HU JIOJDKEH COOTBETCTBOBAThH Haya-
JaM CIIPaBEAIUBOCTH W IIETH OOeCIIeUeHUs
JUISL BCEX JJOCTOMHOIO 4ejoBeKa CyLIecTBOBa-
HUs». B 3TOM MOnoXeHUH NpOCiexuBaiach
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CBS3b MEXJAY YCTPOWCTBOM 3KOHOMHYECKOM
JKU3HU U MPUHLKUIIOM CIIPABEIJIMBOCTH U Lie-
JTpI0 00ECIeUeHHsI TOCTOWHOTO YeJOBEeKa Cy-
LIECTBOBaHMUSA sl Bcex TIpaxkiaH. [locroii-
HO€ YeJIOBEKa CYILIECTBOBAHHME CBS3bIBAJIOCH
1 ¢ obecrieyeHrEM CBOOOIBI B IKOHOMIUECKOH
coepe. Takum oOpa3om, Beiimapckast KOHCTH-
TYIUS HE BBOIMIIA JOCTOMHCTBO KaK aTpuOy-
TUBHOE CBOMCTBO JIMYHOCTH, PEryJupyemMoe
HOpPMaMU KOHCTUTYIIMU U KOHCTUTYLIHOHHOI'O
1paBa, Ha OCHOBE KOTOPOI'0 MOI' BOBHUKHYTb
CTaTyC IOCTOMHCTBA KaK IpaBa U KaK MPUHLU-
na 3amuThl. Bropoil npumep — Koncturyuus
Wpnanguu ot 29 nexabps 1937 roma, nmpeam-
Oyina KOTOpOH MpoBoO3Ijaliaja cpenu Lenei
1 o0ecrieueHNe TOCTOMHCTBA: «C TEM YTOOBI
ObuTH O0ecIieueHbl TOCTOMHCTBA W CBOOOIEI
YeJIOBEeKa, JOCTUIHYT IOJJIMHHBIA COLMAJIb-
HBIH TOPSII0K, BOCCTAHOBJIEHO €IMHCTBO Ha-
mei cTpaHbl U JOCTUTHYTO COIJIacue ¢ Apy-
rUMU  HaporaMuy». KOHCTUTYLHMOHHAs Leib
o0ecrieueHus TOCTOMHCTBA HAPSILY CO CBOOO-
JIOH yenoBeka — Ooee OMM3KHIA BapUaHT K BBI-
paboTaHHBIM Tociie BTopoil MHUpPOBOW BOHHBI
MOJEJISIM KOHCTUTYILIMOHHOTO 3aKperieHUs
JIOCTOMHCTBA JIMYHOCTH B CPAaBHUTEIBHOM
KOHCTUTYIIMOHHOM TpaBe. B 2012 romy yxe
162 cTpaHbl UCHOIB30BATU TEPMHH «IOCTO-
HWHCTBO» B CBOMX KOHCTUTYLHAX, YTO COCTaB-
151510 84 % cyBepeHHBIX IOCy1apCcTB, KOTOPhIE
sisutich wieHamMu OOH (Shulztiner, Carmi,
2014: 461). B nmagane XXI Beka pa3inudHbIe
TEPMHUHOJIOIMYECKHE KOHLIENThHI YeJI0BEYECKO-
ro JOCTOMHCTBA CTalM PacHpOCTpPaHEHHBIM
KOHCTUTYIIMOHHBIM SIBJIEHHEM, a caM TEPMUH
«UeJIOBEYECKOE JOCTOMHCTBOY» MPHOOPEN KOH-
CTUTYLMOHHBIN CTATyC U CTaj IOPUANUECKUM
OCHOBaHUEM JJIS IPABOBOTO HOIHMOp(hU3Ma
JIOCTOMHCTBA U MHOXECTBEHHOCTH IOpUINYE-
CKUX (OPM 3aKpEIUICHUS U CITIOCOOOB 3AIIUTEI
B COBPEMEHHBIX IIPaBOBBIX CHCTEMax Ha BHY-
TPUTOCYIaPCTBEHHOM, HaJIHAI[MOHAJIEHOM
U MEXJIYHapOIHOM ypOBHAX. MeTojosoruye-
CKO OCHOBOM COBPEMEHHBIX KOHLETIIUI YeJo-
BEYECKOI'0 JJOCTOMHCTBA SIBJISETCS MPU3HAHUE
CIIO)KHOTO U TMOTUMOpP(UIECKOro Xapakrepa
JIOCTOMHCTBA, C OJHOM CTOPOHBI; C APYyron —
LIEHTPaIbHON pOJIN «JUJI1 COBPEMEHHOH apXu-
TEKTYpHI NpaB denoBeka» (Mahlmann, 2012:
371), mpuyeM Ha HAMOHAJIHLHOM, HAJHAIIH-

OHAJIbHOM M MEXIyHapOJIHOM YPOBHSX pa3-
BUTHS TPABOBOTO PEryJUpPOBAHUSA IpaB ue-
noBeka. COBpEMEHHBIH KOHCTUTYIMOHAIU3M
BKJIFOYaeT HA0Op MPHHIWIIOB W TPABHI, Ha-
[paBJIEHHBIX Ha OTPaHUYECHHUE OJTUTUIECKOIO
rOCIIOJICTBA U IOCYAapCTBEHHOI'O MpPaBJICHUS,
Ha co3maHue dPPEKTUBHBIX TOCyIapCTBEHHO-
[IPaBOBBIX MHCTUTYTOB, COIEHCTBYIOIIUX JIE-
MOKPaTHYeCKOMY Yy4YacTHIO, Ha IPOBEACHUE
B JKM3Hb OPraHU3allMOHHBIX U IOPUAMYECKHUX
CPEACTB 3allMTHl OCHOBHEIX TIPaB M CBOOOX
JUYHOCTH, Ha oOeclieueHHEe HEe3aBHCHMOCTH
MPaBOCYIUSI W MOBBLIICHUE d(P(PEKTUBHOCTH
KOHCTHUTYIIMOHHO-IIPOLIECCYaJILHOM 3alu-
THI TIPaB W CBOOOX JUYHOCTH, OOBEIMHEHUH
rpaxaal — ropuandeckux aul. CoBpemeH-
HBI KOHCTUTYIIHMOHAIN3M  (YHKIIHOHHPY-
€T B YCIOBHUSIX MHTETPallMOHHBIX MPOLECCOB
U Ipoliecca rodain3aluu, KOTopble CiayKatr
KaK MCTOYHHMKOM JlHajiora pa3n4yHbIX IIPaBo-
BBIX KYJBTYD, TaK M MOSBJICHUEM Pa3JIUYHBIX
MPaBOBBIX ()OPM KOHCTHTYIIHOHHOH 3aIlUTHI
OT MOAOOHBIX IPOIECCOB: B YaCTHOCTH, OTHY
U3 (QYHKIUH 3a0[UTHOW KOHCTHTYIIMOHHOU
MOJEPHU3ALMU BBIIIOJHAET M KOHUEMIUs
KOHCTUTYIIMOHHOW HWJEHTHUYHOCTH, KOHCTH-
TYIIHOHHOH CaMOOBITHOCTH, KOHCTHTYIIHOH-
HOM HMCKIIOUUTENBbHOCTH. CaMocTosATeNbHas
LIEHHOCTh  KOHCTUTYLMOHAJU3Ma  HHOI/A
ocmapuBaetcs. [lo MHEHHIO OpPHTAaHCKUX HC-
ciefoBaTeleld, KOHCTUTYLUOHAINU3M OOBIYHO
CBS3BIBAETCSA MCCJIEIOBATEIAMU IYOIMYHOrO
rpaBa ¢ JPYTMMU KOHCTHUTYIIMOHHBIMH LI€H-
HOCTSIMH M TPUHLUIIAMH, TaKUMHM KaK TIO-
CHOACTBO IIpaBa WJM pa3fejieHue BIACTEH.
3acimyKkuBaeT 0OCYKICHHS TE3HC O TOM, YTO
«KOHCTHTYIIHOHAIHM3M JOJKEH OBITH THOO0 OT-
JUYEH OT dTUX KOHLEMIIHH, JTN00, €CIH ITOTO
HE TPOU30MIET, MOXKET OBITh 0E30IIaCHO HC-
KIIFOYCH W3 ITyOJMYIHO-TIPABOBOTO JHCKYpPCay
(Murkens, 2009: 427).

Koncruryunonanusm B COBPEMEHHBIX
rocy/1apcTBax BKJIIOYAET KOHCTUTYLHOHHYIO
permaMeHTanuio U GopMbI CyaeOHOI 3amuThI
(ocoOeHHO B OpraHax KOHCTUTYITHOHHOTO KOH-
TPOJIA U KOHCTUTYLIMOHHON FOCTULIMH) OCHOB-
HBEIX TIPaB, CBOOOI M O0sI3aHHOCTEH YeJOBEKa
U TpaxJaHUHa, B psAJe CIIydyaeB IMpaB IOpU-
OUYECKHUX NI KaK OOBEIWHEHWH TpakKIaH.
JnutenbHoe BpeMsl KOHCTUTYLMOHAIU3M Kak

-628 -



Igor A. Kravets. “Homo Dignus”, the Legal Status of the Individual and Modern Constitutionalism...

KOHLENIMS OCTaBajICsl «IOpUIUYECKH Oe3y-
YaCTHBIM» K 4YEJIOBEUECKOMY JOCTOMHCTBY,
MOT' COCYIIECTBOBATh C MHCTHTYTOM palcTBa
(xax B CIIA B xonne XVIII — mepBoii noo-
BuHe XIX Beka); Mpu OCMBICICHUU 3TArOB
pa3BUTUSA U TOKOJIEHUH NpaB dYejoBeKa, OT-
PaXEHHBIX B KOHCTUTYLHSIX TOCYAAapCTB HO-
BOI'O U HOBEWIIEro BPEeMEHHU, JAOCTOMHCTBO
JUYHOCTU HE 3aHHMAJI0 MHCTUTYLMOHAJIbHO-
ro NHOJOXKEHUS B CTPYKTYpe IeHCTBYIOIIMX
KOHCTUTYIIMI U NPaBOBOIO IOJIOXKEHUS JIHY-
HocTH. KOHCTUTYLMOHHAsE HayKa HE WHKOpP-
[IOpUpOBaJia CaM HHCTUTYT YEJIOBEYECKOI'O
JOCTOMHCTBA B KOHLENUMM OWUJUIS O MpaBax
(pa3nuyHble MOJENIHM KOHCTHUTYIIMOHHOI'O pe-
TYJTUPOBAHHS TIpaB U CBOOOM) Ha MPOTSDKE-
HUU KOHCTUTYLHMOHHOTO Pa3BUTHUS OT MEPBBIX
KOHCTUTYIIMOHHBIX akToB XVII-XVIII Be-
KOB JI0 mepBoi monoBuHB XX Beka. CoBpe-
MEHHBI CpPAaBHUTEIBHBIA, OTEUYECTBEHHBIN,
HaJJHaI[MOHAJIbHBIN KOHCTUTYIIMOHATIU3M
[0 MpaBy paccMaTpPUBAET YEJIOBEUECKOE J0-
CTOMHCTBO B Kaue€CTBE «IOPHIMYECKOrO Cepll-
1a» MPaBOBOrO IOJIOKEHUS JTUYHOCTH M Kak
(yHIAMEHTaJBHYI0 OCHOBY M TJIABHOE IIpa-
BO B CHUCTEME HE TOJBKO KOHCTUTYLHOHHBIX,
HO ¥ HaJHAIlMOHAJIbHBIX, U MEXIYHapPOIHBIX
IIpaB ¥ CBOOOJ YeIOBEKa U rpakJaHuHa. M es
JOCTOMHCTBA JINYHOCTH KaK «KOHCTUTYLIMOH-
HOTO s/pa» TpeOyeT HOBBIX pa3MBIIUICHUH
U OLEHKHU A(PPEKTHBHOCTH T'OCYIAPCTBEHHBIX
U IOPUAMYECKUX CPEICTB 3allUTHl B OTHOLIE-
HUU TIpaB U CBOOOI. DTO «KOHCTHTYIIHOHHOE
SIIPO», KOTOpPOE HeceT B cebe TOCTOMHCTBO
JUYHOCTH, MEHSET MHOIHE IpeICTaBICHUS
0 MPaBOBBIX (POPMAax 3aKPEIUICHUS U IOPHIH-
YECKUX CPEJICTBAX 3allUThI, OCY1apCTBEHHOM
MeXaHu3Me O0OEeCIeUYeHUs pa3INYHBIX IpaB
1 cBOOOI; OHO CIIY)KUT OCHOBOW IIJII HOBOTO
KoHIIenTa. B cTaTrhe, MOCBAMEHHON 25-1eTHIO
Konctutynuu PO u 70-neturo Beeobmeit jie-
KJIapalluy IpaB 4eJOBeKa, ObUI MpPeLIoKeH
KOHLENT «KOHCTUTYLMOHAJIU3M YeJloBeye-
CKOI'0 JTOCTOMHCTBAa» B Kau€CTBE TEOPETUKO-
METOJI0JIOTHYECKOI'0 OCMBICIIEHHUSI ATOI'O KJIIO-
YEeBOI'0 CBOMCTBA YEIOBEYECKOM IMPUPOABI
B KOHTEKCTE€ COBPEMEHHON KOHCTUTYLIMOHHON
U MeXJyHapoaHoil ropucnpynenuuu (Kravets,
2019b: 93-94). KOHCTHTYIHOHAJIHM3M H TIy-
OnryHOE TIpaBo Tocie Bropoit MupoBoi BoM-

HBI TPHOOPENN TYMaHUTapHYIO U IOpUIIYe-
CKYIO CEpIICBUHY ONaromaps 49eJI0BEUCCKOMY
JIOCTOMHCTBY; Kak oTMedaeT Camysns MoitH
(Samuel Moyn), *MEHHO KOHCTHTYIIHOHAITH3M,
OCHOBaHHBIH Ha YEJIOBEYECKOM IOCTOMHCTBE
(«concept of dignitarian constitutionalismy),
«BOCCTAHOBHJI TyOIMYHOE TIPaBO B HaIlle Bpe-
Msi» (Moyn, 2014: 40). FOpunnueckue Gopmbl
YEJIOBEYECKOTO JIOCTOMHCTBA, OCHOBAaHHBIC
Ha KOHCTHUTYIHOHHOM W IINpE — IIyOIHIHOM
mpaBe, He TOJNBKO IPOABUTAIOT Oojee riryoo-
KO€ TOHMMaHHWE 3HAYMMOCTH IIPaB YeJIOBEKa
U TpakJaHWHA, IPABOBBIX CPEACTB WX 3alllH-
THI, TTOKAa3bIBasi B3aMMOCBS3b M B3aWMO3aBH-
CHMOCTh JTOCTOMHCTBa W IPAaBOBOTO CTaTyca
JUYHOCTH, HO W CO3JAIOT YCIIOBUS ISl BEK-
TOpa CIPaBEMJIUBOCTH B IPAaBOBOH CHCTEME,
OpPHEHTUPOBAHHOH Ha BHICOKHE CTaHIApPTHI 3a-
IIUTHI IPaB U CBOOOJ JIMYHOCTH B PA3INIHBIX
cdepax mpaBoBoro perymupoBanus. [lo cio-
BaM [[xoma Pomsa, «cmpaBemmmBOCTE — 3TO
nepBas 0OpOAETEeNs OOIMIECTBEHHBIX (ITy-
OMUYHBIX) UHCTUTYTOB, KaK W MCTHHA — JJIS
cucteM MbinuieHus» (Rawls, 1999: 3). «byny-
9 TIEPBBEIMH TOOPOICTENSIMH YeJIOBEUSCKOH
NeITeIBHOCTH, — YTBEepKaaeT Quiocod, — mc-
THHA ¥ CIIPABETMBOCTH OSCKOMITPOMHUCCHED»
(Rawls, 1999: 4). CyiiecTBOBaHHE MPABOBBIX
¢dbopM TpH3HAHUS, OOCCHCUCHHS] W 3aIIUTHI
JOCTOMHCTBA  CONCHCTBYET MPOABIIKCHHIO
COITMAIBHON CIPaBEAJINBOCTH, XOTSI MHOTOC
3aBHCUT OT TOT'O, HACKOJBKO NAJEKO CTaTycC-
Hasl KOHIICTIIUS YEJIOBEUSCKOTO TOCTOMHCTBA
Pa3BOIUT pa3IMYUs HHIWBUIOB B 00JIaaHUN
mpaBaMH M WX TapaHTHPOBAHUH, HACKOIBKO
peaNbHBIM CTAHOBUTCSI 00ECIICUYCHHE PaBHOTO
JOCTOMHCTBA B O0IIECTBAX C HEPAPXHUCCKUMHU
CHCTEMaMH COIHAITBHON CTPATU(PHUKAIIHH.

B uccnenoBaHUSAX MPUPOIEI U MECTa JI0-
CTOMHCTBA JINYHOCTH B CHCTEME COBpPEMCH-
HBIX TIPaB U cBOOO (KaK Ha MEXIYHAPOIHOM,
TaK ¥ Ha HallHOHAJILHOM YPOBHE) CYIIECTBYET
IUIIeMMa O TIpeIHA3HAUYCHUH YEIOBEYECKOTO
IOCTOMHCTBA. B pamkax nepgoco nanpagne-
Husl OTHY HCCIICIOBATEIH OTMEYAIOT, UYTO «Ue-
JIOBEYECKOE JOCTOMHCTBO SIBIISICTCSI TJIABHOU
(bMITOCOPCKON OCHOBOH IIpaB UEIOBEKa, KaK
9TO BhIpaxkeHO B YcraBe Opranmzanuu O0b-
ennHEeHHbIX Hanwmii, BceoOmeit nexiraparuu
MpaB YEeNOBEKa W MHOTHX IPYTHX IOKYyMEH-
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tax» (Nowak, 2011: 25). Bmopoe nanpasne-
Hue WCCIIeIOBaHUN NPEICTaBICHO aBTOpaMH,
KOTOpBIE CUMTAIOT, YTO JOCTOMHCTBO HIPAET
KOHCTUTYHUPYIOLUIYI0 pOJib B COBPEMEHHBIX
MPaBOBBIX CHUCTEMaX, MPHU3HAIOIIMX IpaBa
7 CBOOONBI JUYHOCTH B KaueCTBE KOHCTHUTY-
LIMOHHO 3HAaYMMBIX LIEHHOCTEH. B 3TOM CcMBIC-
Je JOCTOMHCTBO — YEJIOBEKOLEHTPUYHBIN
OpUEHTHUD MJIs IpaBa U NPaBOBOH CHUCTEMBI.
YesnoBeueckoe M3MEpPEHHE MpaBa, «YeIOBEKO-
LIEHTPUYHOE» IPABOIIOHUMAHUE, MpPU3HAHUE
3a JIOCTOMHCTBOM POJIHM BBICIIEH M YHHBEp-
canpHOM oOmecTBeHHOW 1leHHOCTH (B.B. He-
BuHCKHH, B.M. llIupupos) mNO3BOJAIOT BH-
JeTh U IpU3HABaTh METAIOPUINUYECKUE KOPHU
noctronactBa  auunoctd  (H.C. bonmaps,
N. A. Kpager), pa3BuBaTh U COBEPIICHCTBO-
BaTh MPABOIOPAJIOK C LIEHTPAIbHBIM IOJ0XKe-
HHEM YeJIOBEeKa U €ro JOCTOMHCTBA B IPaBOBOM
CUCTEME CTPaHbl, B HaJHAIIMOHAJIbHBIX IIPABO-
BbIx cucteMax (Kravets, 2019¢c: 120). Tpemve
Hanpaeenue BKIIOYAET UCCIIe0BaTelIeH, pac-
CMaTpPUBAIOIIHUX JOCTOMHCTBO B KOHTEKCTE
aHaJu3a XapakTepa 4eJOBEYECKUX AEUCTBUM.
Hcnonp30BaHue «4YEIOBEYECKUX JEHUCTBUID)
B KauecTBE MHJUKATOpa TOIO, KaKUE acIeK-
ThI JI0JKHA MPEACTABIIAThH XOPOIlas IpaBoBas
CUCTEMa, SIBJISETCS SPKOW OTIpPaBHOU TOY-
KoH, kak oTMeudaeT Bundpua bpyrrep. 1o ero
MHEHHIO, TO OCOOCHHO BEPHO B OTHOIICHUHU
CIIOKHBIX CIly4aeB B IpaBe, KOTOPbIE, HECMO-
TP Ha TO, YTO OHU OOBIYHO OCIAPUBAIOTCA,
MPUBOIST K MPHHSITHIO IOPUIMYECKU 00s13a-
TEJbHBIX pereHui. OHM 00peMeHEeHbI «aHTPO-
[IOJIOTUYECKUM KPECTOM MPUHATHS PELICHUI»
(Brugger, 2008: 1243). Konnenuusi genoBeka
IITyOOKO YKOPCHHUJIACH B IPOIECCE MPHHITHS
pelIeHni, OHa OTPaKaeT MECTO YEJIOBEUECKOI0
JIOCTOMHCTBA U IIPaB YeJIOBEKa U CBA3aHa C ue-
JIOBEYECKUM TOTEHIIAIOM OTpaXkaTh, BBIOH-
paTh U ONpaBAbIBATH TO, YTO YEJIOBEK JIEIIAET.
OTO moTeHUuaN 1 KaxJoro yesnoseka. [lpu
OOBIYHBIX OOCTOATENBCTBAX M B PE3YJIbTATE
COIMATM3AINA W WHKYJIBTYpPAallMd OH OyIeT
MIPUCYTCTBOBATh Y KaX0Ir0 B3pOCIOro ¢ pas-
JIUYHON CTENEHbIO COOTBETCTBUS COLUAJIBHO-
YHUKaJIbHOMY M TBOpueckoMmy mnoaxoxay. Ilo-
9TOMY JOCTOMHCTBO — aTpHOYT JHYHOCTH,
KOTOpas crocoOHa MPUHUMATh CaMOCTOSITEIb-
HbIE pEIleHUs, COBEPILATh BBIOOP, HECs «aH-

TPOMOJIOTUYCCKIH KPECT» U OTBETCTBEHHOCTH
3a CBOM pemieHus. «Eciu MBI IOHIMaeM MeCTO
YEeIIOBEYECKOT0 JOCTOMHCTBA B YETHIPEX TOU-
Kax IepeceuyeHusl pemieHui, — numeT BuH-
¢pun bpyrrep, — MBI MOKEM 00ECTICUHUTH CBSI3b
MEXIy JOCTOMHCTBOM KaK IOMUHHUPYIOIICH
COIIMAIBHOM W TPaBOBOH IIEHHOCTHIO M OC-
HOBOIIOJIATAIOITIMH TTPABOBBIMU KOHIICTIIIH-
SIMH JIMYHOCTH, WHIWNBUAYaJIbHOCTH, OTBET-
CTBEHHOCTH W aTpuOynun» (Brugger, 2008:
1250—1251). J1ocTOMHCTBO Kak aTpHOyTHB-
HOE CBOWCTBO JHYHOCTH MPEIIONaraeT Kax
CBOOONY HeHCTBHU, TaK W OTBETCTBCHHOCTH
3a MpHHATHE pemreHUs. CBoOoma NeHcTBUI
HE TMpeanoiaraeT IPHINHHO-CICACTBEHHON
HEOMPEICICHHOCTH JCUCTBUI; CKOpee 3TO
MpeanoiaracT pa3inyHble BIUSHUS HA HAIle
MOBEACHUE HM3HYTPH (YETHIPE TOYKH 3PCHHS)
1 M3BHE (COLMATN3AINs, B3aHMOICHCTBUE, HH-
KyJIbTypanus). Uro xacaercs mpaBOMOpsIKa,
TO OH MpPEIONIaraeT MpaBo Ka)JI0ro YeloBe-
Ka «BECTHU JKU3HBY, UMETh HEKOTOPYIO CBOOO-
Iy DEHCTBHI, THOKOCTH WUJIM BBIOOP B paMKax
CBOCH «KBaJPUIHOCTH» UYBCTB U MEPCIECK-
TUB. Yemsepmoe nanpagnenue Mpu3HaET MHO-
JKECTBEHHOCTh (PYHKIHU UYEIOBEYECKOTO IO-
CTOMHCTBA B COBPEMEHHOH IOPUCIIPYICHIINU.
HccnenoBaTenu u3 0OpHANIECKOTO (paKyIbTe-
ta EBpelickoro yHuBepcuteta B Mepycanume
paccMaTpUBalOT TPH BeAymue (pyHKIHU dUe-
JIOBEUECKOTO JTOCTOMHCTBA: 1) CHMBOJIHYECKH-
JCKJIapaTUBHOE MCIOIh30BAHNE; 2) B KAUECTBE
PYKOBOZSIIETO IPHHIHIIA II0 OCYIIECTBIE-
HUIO (pearn3annum) mpas; 3) KaK pyKOBOISIIAN
MIPUHIIAII B BOIIPOCAX OTPaHUUYCHUS OCHOBHBIX
npaB u cBo0oj (Shulztiner, Carmi, 2014: 461—
464). B To BpeMsl Kak OJHW aBTOPHI CUHTA-
0T KOHIIENTH «YEIOBEYECKOE ITOCTOMHCTBOY
U «IIpaBa YeJIOBEKa» CHAMCKUMH OJIM3HEIaMU
(Goodhart, 2014: 846), apyrue BBICTYHAOT
3a ux pasaenenue. [loatomy namoe nanpagne-
Hue TIOJIATAET, UYTO MpaBa YeIOBeKa U YeIIOBe-
9YecKoe JOCTOWHCTBO JOJDKHBEI OBITH paselre-
HBI KaK «CHaMCKHe OJIN3HEIB» B CBSI3H C TEM,
YTO OHH SIBIISTIOTCS «HEYTOOHBIMU KOMIIaHBO-
HaMm» («uncomfortable bedfellows») mo Tpem
npuurHaMm. 1) CyrniecTByeT napajokc 000CHO-
BaHUS: TOHSATHE YEIOBEYESCKOTO TOCTOMHCTBA
He pemaeT mpoOieMbl OOOCHOBAHHS IIpaB
YeloBeKa, a CKOpee YCyryOiseT ee B CBET-
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CKHUX oOmecTBax. 2) DT0 KAaHTUAHCKUH TYIIHK
(«Kantian cul-de-sacy»), eciin mpaBa 4elloBeKa
OBLTH OCHOBAaHBI HA KOHIEHIIHH JOCTOMHCTBA
Kanra, a He TEOJOTHMYECKOM OCHOBAHWH, Ta-
KHE TpaBa TEpSIOT CBOIO YHHBEPCAIBHYIO
3HAYUMOCTh. 3) BO3HHKaeT OmacHOCTH «II0
ACCOITMAIIMM». YEJIOBEYECKOE JIOCTOMHCTBO
B HacToOsIIee BpeMsi OoJiee CIIOPHBIN KOHIICTIT,
YeM MOHSTHE IpaB YeIOBEKa, OCOOCHHO y4H-
THIBas HEPCIICHHOE IIPOTHBOPEUHE MEXKIY
JKETATeITbHBIM TOCTOMHCTBOM H HEMPHKOC-
HOBEHHBIM JIOCTOMHCTBOM (Schroeder, 2012:
323-324). Illecmoe HnanpasieHue BHIABUTACT
Ha TICPBBIX [IJIaH TOCTOMHCTBO KaK CyOBEKTHB-
Hoe mpaBo. Cyzapst u yueHsli A. bapak B cBo-
eit kaure «Cynps B nemokpatun» («The Judge
in a Democracy») mucam: «Camoe TIaBHOE
U3 TIpaB YeIOBEKa — 3TO MPaBO Ha TOCTOWH-
CTBO. DTO UCTOUYHHUK, U3 KOTOPOTO BHITCKAIOT
BCE OCTaJIbHBIC ITpaBa YeJoBeKa. JloCTOMHCTBO
O00BETUHSCT APYTHE ITpaBa YeIOBEKA B CAMHOC
nenoe» (Barak, 2008: 85). B 6oitee mo3nuei pa-
00Te, TIOCBSIICHHOH YeT0BEYeCKOMY TOCTOHNH-
CTBY KaK KOHCTHUTYLHOHHOU IICHHOCTH U KakK
KOHCTUTYIIHOHHOMY TIpaBy, A. bapak oTrcran-
BaeT CAMOCTOSITEIbHYIO IIEHHOCTh U 3HAYCHUE
YEIIOBEYECKOTO TOCTOMHCTBA B KOHCTHTYIIH-
OHHOHU IOPHCHPYICHIIMH W KOHCTUTYITHOHHOM
apryMEHTAIlMH. YYCHBIH TOKa3bIBacT B3aHW-
MOCBSI3b W pa3lelbHOe 3HAYCHHE TOCTOWH-
CTBa KaK KOHCTHTYIIMOHHOH IIGHHOCTH U Kak
KOHCTUTYIIMOHHOE IIPaBO: IIOCIenHee Oolee
y3K0€ KOHCTHUTYIIMOHHO-IIPABOBOC SIBIICHHE,
9eM KOHCTHUTYIHOHHAs IICHHOCTh, KOTOpas
UMEeT HECKOJIBKO pOJiell B COBPEMEHHOH KOH-
CTUTYIIHOHHOU IOPUCTIPYJACHINU B KOHCTHUTY-
OUOHHOM TONKOBaHUHU. OH YTBEp)KIaeT, 4TO
JOCTOWHCTBO KacaeTcs mpex pojeli B Ka4eCTBE
KOHCMUmMyyuoHnou yenHocmu: 1) TOCTOWH-
CTBO CIIY)XUT HOPMAaTUBHON OCHOBOH JJIS APY-
TUX KOHCTUTYIIMOHHEIX MIPaB; 2) JOCTOMHCTBO
CIIYKUT TOJKOBATCIEHBIM IIPUHITUIIOM IS
IPYTHX KOHCTUTYIIMOHHBIX IIpaB (3TO CBOEO-
Opa3HbId PYKOBOISAIIMN MPUHIUI); 3) T0CTO-
HWHCTBO UTPACT POJIH B AHAIH3E COPa3MEPHOCTH
IIPH PAaCCMOTPEHHUH BOIPOCca 00 OrpaHUICHUN
TeX MpaB, KOTOPHIE SBISIOTCS KOHCTUTYIIHOH-
HEIMH. B KHHTE yTBep)KIaeTcs, 4TO OCHOBA
JOCTOWHCTBA KaK KOHCTHUTYIHOHHOU IIEHHO-
CTH HaIpsIMyIO CBsI3aHa C JOCTOMHCTBOM Ye-

JIOBEKa, MOCKOJIBbKY OCHOBaHA Ha YeJIOBEYHO-
ctu (Barak, 2015: 103—104).

JloCTOMHCTBO Kak IMOHSTUE CIEAyeT OT-
JIMYaTh OT KOHLENUUH 1ocTOnHCTBA. KOoHCTH-
TYLMOHHOE IPaBOIIOHMMAaHHE JIOCTOMHCTBA
COCAMHSIETCSl C Pa3IHYHBIMHU CIOcO0aMH HC-
[I0JIb30BAHUS TEPMHUHA «JIOCTOMHCTBOY» B KOH-
CTUTYLUMOHHOM topucnpyieHuuu. Koncrtu-
TYLMOHHOE IPaBOIIOHMMAaHHE JIOCTOMHCTBA
JIUYHOCTH B POCCHMCKOHN IOpUCHPYAECHLHUU
(dopMupyeTCcs Ha OCHOBE HHKOPIIOPHPOBAHUS
GMITOCOPCKUX, OSK3UCTEHIMAIBHBIX, ATHYE-
CKUX U OMOCONMAJBHBIX ACIEKTOB B «IOPH-
JUYECKYl0 TKaHb» KOHIIENTA; HW3BECTHBIN
IpakIaHCKO-IIPABOBOM CMBICT JIOCTOMHCTBA
yejioBeka oOoramaercs KOHCTUTYLIMOHHO-
[IPaBOBBIM COJEPKAHUEM, KOTOPOE OCHOBAHO,
C OJIHOM CTOpOHBI, HA TECHOM CBS3U JOCTO-
HWHCTBAa C INPAaBOBOM KOHLENLHUEH JUYHOCTH,
C Jpyrod — Ha COLHMAJIbHO-IOJIUTUUYECKOI
U KOHCTUTYLMOHHO-NIPAaBOBOW  KOMMYHH-
Kallud JOCTOMHCTBA C JE€MOKPAaTHYECKUM
U COLUMAJbHBIM TI'PaXKJAHCTBOM, KOTOPOE
obecrieunBaeT BKIIOYEHHOCTH KATErOPUH «I0-
CTOMHCTBO» B IPOLIECC pealiu3allly pasyiny-
HBIX IpaB U cBOOOM, UCIIOTHEHUS O0sI3aHHO-
CTEell HE TOJIBKO IpaXkAaH CTPaHbl, HO U MHBIX
CyOBEKTOB KOHCTHTYIIHOHHOT'O ITPaBa.

B  poccuiickoik =~ KOHCTHTYIHOHHOU
IOPUCTIPYICHIIUN (HOPMHUPYETCS TOKTPUHA
KOHCTUTYLHMOHAJIM3MA YEJIOBEYECKOIo J10-
CTOMHCTBA, KOTOpass CTPEMHUTCS OXBaTUTh
pa3jiuyYHble MPaBOBblE I'PaHU MCIOJb30Ba-
HHUS KOHIIENTa «JIOCTOMHCTBO JIMYHOCTHUY,
3aKpeIuieHHOe B moloxkeHusx 4. | crt. 21
Konctutynuun P®. Yro Bkitouaer B cels
JOKTpUHA «KOHCTUTYIIMOHAJIU3M 4elloBeYe-
CKOr0 JOCTOMHCTBa» B YCIOBHUSAX POCCHI-
CKOM IOpHUCHpPYIEHLMH, KOTOpas y4UTbIBa-
€T MEeXAYHapOJHO-IIPAaBOBbIE PEryIATOPbI
U HPaKTUKY OTEYECTBEHHOIO KOHCTUTYLHU-
OHHOT'0 IpaBocyus?

Bo-nepBbIX, npunyun ysascenus uenoge-
yeckoeo docmouncmea. B tekcre Koncrury-
v PO 1993 rona maHHBIA TPUHITATT HETIOCPE/-
CTBCHHO HE (OPMYIHPYETCS, OH BBIBOTUTCS
13 KOHCTUTYLHOHHBIX HOPM M HMEET CTaTyc
KOHCTUTYLHMOHHO-UHTEPIPETALUOHHOT O
MPUHIHUIIA KaK PYKOBOASLIETO ISl HOPM OT-
pacieBOro 3aKOHOJATENIbCTBA, MPAKTUKH HX
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[IPUMEHEHHUs], B TOM UYHCJIE€ U B XOJ€ OLEHKU
OTPACIEeBBIX HOPM Ha COOTBETCTBHUE JIEHCTBY-
fomert Korcturynuu PO. Koncrurynmonanu-
3alUs OpUHLMIA YBaKEHUS 4YEJIOBEYECKOI'O
JIOCTOMHCTBAa OCHOBaHa Ha HHTEpIpeTalun
4. 1 cr. 21 Koncrurymun P® («locTown-
CTBO JIMYHOCTH OXPAHSETCS T'OCYIapCTBOM.
Huurto He MOXeT ObITh OCHOBAHUEM ISl €ro
yMmaneHus»). CroBa «HAYTO HE MOXKET OBITH»
YKa3bIBalOT Ha NpPHU3HAHUE BBICOKOTO CTaTy-
ca JIOCTOMHCTBA, OTCYTCTBHE KaKOro-iubo
OCHOBaHUsS MJId «yMaJleHUsS» JOCTOMHCTBA
[peANoiaraéT HUMIUIMLIUTHOE CYLIEeCTBOBA-
HHUE YBA)XEHUS YeJIOBEYECKOr'0 JIOCTOMHCTBA.
MMeHHO U3 npe3yMIUuY CyIeCTBOBaHUS yBa-
JKEHHS 4eJIOBEYECKOI'0 JOCTOMHCTBA BBITEKAET
KOHCTUTYLIMOHHBIM 3amper Ui MOSBICHUS
KaKUX-TH00 OCHOBaHUHU IJIsl YMaJICHUS JOCTO-
nHcTBa. Poccniickoe 3aKOHOIaTebCTBO MOXKET
YTOUHSATH CoAepKaHue M (PUKCAIUIO TTPHHIIH-
rna yBa)XXeHUs 4YeJIOBEYECKOro JIOCTOMHCTBA
B OTpacCieBBIX IPAaBOBBIX aKTax, OMHPAsACh
Ha  KOHCTUTYLMOHHO-WUHTEPIPETALHOHHYIO
OCHOBY [JaHHOI0 MpuHUHUIA. Bo-BTOpHIX,
NPUHYUN KOHCIUMYYUOHHOU OXPAHbL 00CMO-
UHCMBA JAUYHOCMU, KOTOPBIH IOPUIUYECKU
3aKpETICH B MIEPBOM IpeiiokeHnn 4. | cT. 21
Koncturynuu P®. Oxpany 10CTOMHCTBA JIUY-
Hoctu Koncruryuust PO Boznaraer Ha rocy-
JIapCTBO. DTO MyOIUIHO-TIPABOBOE 00S3aTEINb-
ctBO Poccuiickoro rocyaapctsa B OTHOLLIEHUU
HEOIPEIEICHHOT0 Kpyra cyOBeKToB — o0ia-
jJarenieil  JocTOMHCTBOM. KOHCTHTYLMOHHAs
OXpaHa JOCTOMHCTBA yBs3biBaeTcs KoHCTUTY-
uuoHHBIM Cyniom PD ¢ yTBepxkaeHneM Mnpuo-
pHUTETa JIMYHOCTH U €€ IpaB BO Bcex cdepax;
Cyn paccMaTpHBaeT ee¢ «KaK HeOOXOIMMYIO
MPEANOCHIIKY U OCHOBY BCEX IPYIMX HEOT-
yyKJaeMbIX IIpaB M CBOOOJ 4eJoBeKa, yc-
JIOBME WX MPU3HAHUS U COOIIOICHUs».” DTO
HEOJHOKPATHO BBIPA)KCHHAsl MpaBoBasl MO3M-
uust Koncruryunonnoro Cyna PO ykasbiBaer
Ha B3aMMOCBS3b IPUHIIMIIA KOHCTUTYIIHOHHON
OXpaHBl JOCTOMHCTBA JIMYHOCTH KakK 00s3a-
TenbcTBa Poccuiickoro rocymapctBa u opm

2 Po delu o proverke konstitutsionnosti stat’i 46 Federal’no-

go zakona «Ob obrazovanii v Rossiiskoi Federatsii» v sviazi
s zhaloboi grazhdanki I.V. Sereginoi: Postanovlenie Konsti-
tutsionnogo Suda RF ot 14.11.2018 No. 41-P. In Ofitsial’nyi
internet-portal pravovoi informatsii. Available at: http:/www.
pravo.gov.ru (16.11.2018).

TapaHTHPOBAHHON pealin3alluil «HEOTUYXaa-
eMBIX TIpaB U CBOOOJ YeJIOBEKa», KOTOPHIMHU
B KOHTEKCTE KOHCTUTYIHOHHOW IOPHCIIPY-
JICHIIMU SIBJISIFOTCS OCHOBHBIE M T€HCTHUYECKH
CBSI3aHHBIE C HUIMU OTpPAcIIeBbIe MpaBa U CBO-
0071b1, 8 TAKXKe 00S3aHHOCTH YEJIOBEKA U IPax-
nannHa B Poccumiickoit ®enepaunu. B-Tpe-
TBUX, NPUHYUN KOHCIUMYYUOHHO-NPABOBOL,
KOHCMUMYYUOHHO-NPOYECCYANbHOL U POCCULL-
CKOU OMpaciegoll (npoyeccyaivbholl) 3auumsl
docmouncmea auunocmu. JIaHHBIA TPHHITAT
WMEeT KOHCTUTYIIHOHHYIO OCHOBY, HHTEPIIpE-
TAIMOHHBIE TIOJIOKEHUSI B TIPABOBBIX TMO3UIIH-
sx Koncturynmonnoro Cyna P®; oH BwICTY-
MMaeT Kak KOHCTUTYIHMOHHO-TIPOIECCYyaTbHOE
CPE/ICTBO 3aIUTHI JOCTOMHCTBA JHUYHOCTH
B KOHTEKCTE Kak 4. 1 cT. 21, Tak u 4. 4 cT. 125
Koncturymuu PO u ct. 96 ®K3 o KC o mpase
rpakJiaH U UX OOBCIUHCHUN Ha oOpalicHHe
¢ xanob6oii B Koncturynumonnsiit Cya PO. de-
JIEpaIbHOMY OpraHy KOHCTUTYIIMOHHOTO TIpa-
Bocyausi B Poccuu ciieyeT y4uThIBaTh IPHO-
pUTET IPHUHIUIIA KOHCTUTYITHOHHO-TIPABOBOM
¥ KOHCTHTYIIMOHHO-TIPOIIECCYAIbHON 3aIUThI
JIOCTOMHCTBA JIMYHOCTH KakK 00Ja/afoIero
0oJiee BBICOKMM IIPABOBBIM CTaTYCOM 3aKpe-
rieHusi U 0osiee BHICOKUM KOHCTHUTYIIMOHHO-
WHTEPIPETAITUOHHBIM ToJIokeHneM. CooTHO-
[IeHUE MTPUHINTIA KOHCTUTYIIHOHHO-TIPABOBOM
¥ KOHCTHTYIIMOHHO-TIPOIIECCYAIbHON 3aIUThI
JIOCTOMHCTBA JIMYHOCTH C UHBIMU OTPACIIEBbI-
MM | TPOIECCYATHHBIMU CPEJICTBAMU 3aAIIHUTHI
OTIpEJIeISICTCS B IOKTPUHE, B IPOIECCYaTHHOM
3aKOHOJATENHCTBE, B IPABOBBIX TO3HUIUSIX
Koncrturynmonnoro Cyna P®. Ilpencrais-
eTcsl BaXXHBIM, 4T00bI KoHCTHTYIIHOHHBIN CyJ1
P® noppep:xuBan aBTOPUTET U BHICOKUU CTa-
TYC TPHUHIUIA KOHCTUTYIIHOHHO-TIPABOBOM
¥ KOHCTHTYIIMOHHO-TIPOIIECCYAIbHON 3aIUThI
JIOCTOMHCTBA JIUYHOCTH U HE OTKAa3BIBaJI 3as-
BUTEJSIM B BO3MOXKHOCTH €r0 HCIIOJIb30BaHUS
MPOCTOM CCHUTKOW Ha HAJTMYUE WHBIX CPEJICTB
MPOIIECCYaTbHOMN (OTPACIEBOI) 3AITUTHI TOCTO-
WHCTBA JUYHOCTH M B3aHUMOCBSI3aHHBIX C HUM
nmpaB, CBOOOJ, 3aKOHHBIX HHTEpPECOB. MoOX-
HO JIW CUMTATh, YTO MOJIoKeHus cT. 152 'K PO
(B ToMm umciie conepkamuecs B . 1, 3 u 9 man-
HOH CTaThH), yCTAHABIMBAIOIINE T'PAKTAHCKO-
MPaBOBBIE CIIOCOOBI 3alUTHl YECTH, JOCTO-
WHCTBA W JCIIOBOM pEmyTalllH, OIPEICISIOT
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MOPAJOK  pealu3alud KOHCTUTYLIHOHHOI'O
IpaBa Ha 3aIIUTy YeCTH W JA0OpPOro MMEHHU
(ct. 23, u. 1 Koncrurymnuu P®), a Takxke Ha-
[paBJIeHbl Ha OCYILECTBICHUE KOHCTUTYLIUOH-
HOU 0053aHHOCTH TOCYAapCTBa OXPAHATH HO-
CTOMHCTBO JTUYHOCTH (CT. 21, 4. 1)?°OueBnHo,
yto Koncrurynuonnstii Cyn P® He pasrpanu-
YUJI KOHCTUTYLMOHHBIN CTAaTyC MPUHIUIIA OX-
paHbl TOCTOMHCTBA JIMYHOCTU TI'OCYAapCTBOM
U TPakJaHCKO-TIPABOBEIC CHOCOOBI 3aIUTHI
YEeCTH, JIOCTOMHCTBAa M JIE€JIOBOM penyTauuu
C NO3UIMI  KOHCTUTYLHOHHO-IIPaBOBOI'O
U KOHCTUTYIIMOHHO-IIPOLECCYaJIbHOTO  pe-
meHus. [IpuHIUI KOHCTUTYLHOHHON OXpa-
Hbl JJOCTOMHCTBAa JUYHOCTU CBSI3aH C IPHUH-
LUIIOM  KOHCTUTYLHMOHHO-IIPOLECCYaJbHON
3aIIUTHl JOCTOWHCTBA, XOTS W Tpedyer ca-
MOCTOSTENBHOTO  oOocHOBaHUs.  OTKa3bI-
Basi B IIpaBe Ha MHCIOJb30BaHHWE INPUHLIHKIA
KOHCTUTYIIMOHHO-IIPOLIECCYAJIbHOW  3aIIUTHI
JOCTOMHCTBA JIMYHOCTH, KOHCTUTYLHOHHBIN
Cya ymansieT U NpUHLUI KOHCTUTYLHMOHHOMN
OXpPaHbl JJOCTOMHCTBA JIMYHOCTH, KOTOPBII
HE MOXET UIpaTh TOJBKO POJIb OTCHLIOYHON
HOPMBI K HHBIM IIpolleccyajbHbIM (OTpac-
JEBBIM) CIIOCO0AaM 3aIIUTHl  JOCTOMHCTBA.
BaxHO He TOJNBKO BBISBIATH KOHCTUTYLIMOH-
HBI CMBICI OTpPaciieBOro 3aKOHOAATEIbCTBA
B IpoLeccCe OLEHKH KOHCTUTYLHOHHOCTU
OCIIOPEHHBIX HOPM, HO M CO37]aBaTh KOHCTHU-
TYLHOHHOE MOHSATHE U KOHCTUTYLIMOHHOE CO-
JepyKaHUe TaKUX MPUHLMIIOB, KaK MPUHLUII
KOHCTUTYIIMOHHON OXPaHbI JIOCTOMHCTBA JINY-
HOCTH U PUHLIUIT KOHCTUTYIITUOHHO-ITPAaBOBOM
1 KOHCTUTYIIMOHHO-IIPOLIECCYaJIbHON 3aIUThI
JOCTOMHCTBA. B-ueTBepThIX, npunyun pasHo-
20 00CMOUHCMBA KAK KOHCIMUNY YUOHATUSUPO-
BAHHBII NPUHYUN OCHO8 NPABO6O20 CMAMYCA
JAuUYHOCMU, IPENYCMOTPEHHBIX ri1aBoi 2 Kou-
crurynuu PO (cT. 64). C omopoii Ha TpaBOBBIE
no3uuun Koncturynuonnoro Cyna P®, cy-
IeOHYI0O W JOKTPUHAIBHYIO KOHCTHUTYIIHOHA-

3 Ob otkaze v priniatii k rassmotreniiu zhaloby grazhdanina

Chabaka Ivana Ivanovicha na narushenie ego konstitutsionny-
kh prav riadom polozhenii Grazhdanskogo kodeksa Rossiiskoi
Federatsii, Grazhdanskogo protsessual’nogo kodeksa Rossi-
iskoi Federatsii, Kodeksa Rossiiskoi Federatsii ob adminis-
trativnykh pravonarusheniiakh i Polozheniia o Federal’noi
migratsionnoi sluzhbe: Opredelenie Konstitutsionnogo Suda
RF ot 25.10.2018 No. 2591-0. In SPS «Konsul’tant Plius.
Dokument opublikovan ne byl.

JIN3AIMIO JIOCTOMHCTBA JIMYHOCTH, BO3MOXKHO
pacmupeHue OpUIUYECKOTO TOJs JIEHCTBUS
MPUHIIMIIA PABHOTO JOCTOMHCTBA. JlaHHBIN
MPUHIIAIT MOXET WIPaTh POIb «KOHCTHUTY-
[IMOHHOTO 30HTHKA» JJIsI TIPAaBOBOTO CTaTyca
nmuuHocTH B Poccmiickoit ®denepauunu, poib
CyJIcOHO-MHTEPIPETAIIHOHHOIO W PYKOBOIS-
IIETO HavaJIa JIJIs1 OIICHKH KOHCTUTYITUOHHOCTH
KaK IPaBOBBIX aKTOB OTPACITH KOHCTUTYIIHOH-
HOT'O 3aKOHOJATENILCTBA, TaK U AKTOB HHBIX
oTpacield MmpaBa, KOTOPHIMU 3aTparuBarOTCs
BOIIPOCHI JJOCTOMHCTBA BO B3aMMOCBSI3U C KOH-
CTUTYIIMOHHBIMH U MHBIMH OTPACIIEBBIMH TIPa-
BaMHM, cBOOomamu, oOs3aHHOCTAMHU. KoHCTH-
TYIIMOHHON CEPJIIEBHHON MPUHIIMIIA PABHOTO
JIOCTOMHCTBA BBICTYIIACT paBHOIIpaBUEC U 00-
JIaJaHue JTOCTOMHCTBOM KaXKJBIM YEIIOBEKOM.
B-nisateix, cybwvexkmusnoe  KOHCMUMYYUOH-
HOe npaso Ha 0OCMOUHCMB0, KOTOPOE MOXKET
AMETh CTAaTyC KOHCTHUTYIHOHAJIM3UPOBAHHO-
0 OCHOBHOTO TIpaBa YeJIOBEKa M TpakJaHUHA
B Pocculickoii denepanunu, HEMOCPEACTBEHHO
He mpexycMmoTpeHHoro Koncturynueir PO,
HO MMIUTUIIUTHO MPUCYTCTBYIOIIETO U BBIBO-
JIMMOT'O M3 TTOJ0KEHHI O TOM, YTO «JOCTOHMH-
CTBO JIMYHOCTH OXPAHSIETCS TOCYAapCTBOMY.
JlaHHOE KOHCTHTYIIMOHHOE TIIPAaBO MOXKET
3alIUIIATECS B TPOIEAYPE KOHCTHUTYIMOH-
HOTO Cy/J0IpOou3BOACTBA. KOHCTUTYIIMOHHON
OTIOPOH JTAHHOTO TpaBa CIYXKUT TIPE3yMITIIHS
0 TOM, YTO T'OCYJIJapPCTBO OXPAHSET HE TOJHKO
caMO JTOCTOMHCTBO, HO M TNPaBO Ha HEro Kak
CyOBEKTHBHOE MPaBO YeJOBEKAa U T'PAXKIAHH-
HA.

3akJjoueHune

[Tocne BcTymnenus B cuity Koncturyuuu
P® 1993 roja MokHO TOBOPUTH O Havaje Gop-
MUPOBAHUS U MOCTENEHHOM IOSIBJICHUH KOM-
IJIEKCHOTO (M CJIOXKHOI'0) KOHCTUTYLIMOHHO-
[IPaBOBOI'0 MHCTUTYTA JIOCTOMHCTBA IMYHOCTH.
OTOT UHCTUTYT — KOHCIMUMYYUOHHO-NPABOBASL
Ho6ayus B CTPYKTYypPE OCHOB IPABOBOIO CTa-
Tyca yenoBeka W rpaxjgannaa B P®d. Kak
KOHCTUTYLIMOHHO-IIpaBOBasi KaTeropus Jo-
CTOMHCTBO JIMYHOCTH 0O0JamaeT KadecTBOM
[EJIOCTHOCTH Onaromapsi TOMY, 9TO BBICTYTIA-
€T B KaueCTBE I'yMaHUCTHUYECKOrO OCHOBAaHUS
eIMHCTBA MIPaB, CBOOO 1 0053aHHOCTEH Ueo-
BEKa U I'paKJaHUHA.
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Mocrkogckuti 2o0cyOapcmeentbitl UHCMUmym
MeNHCOYHAPOOHBIX OMHOUEHUL (YHUepcument)
Munucmepcmea unocmpannuix 0en Poccuiickou @edepayuu
Poccutickas ®edepayus, Mocksa

Annoramus. C mpusatneM KoHBeHIIMH O mpaBoBOM cTaryce Kacmmiickoro mopst
2018 roma mpaBoBoii ctaryc Kacnuiickoro Mopst ObLIT OTHO3HAYHO Onpe/iesicH. B 3Toil cBsa3n
Ha ITIePBOE MECTO BEIXOAUT IIPOOJIEMATHKA YCTOHIHBOTO Pa3BUTHS: HMIUIEMEHTAIHS HOPM
IO 3aIIUTE OKPYXKAIOMIEH CpPEIbl, HCIOTHEHHE PEANTbHBIX MEPOIPHUSATHIA U TTOBBIIICHIE
ux a¢dekTuBHOCTH. HOBBIM d3TamoM pa3BUTHS PETHOHAIBFHOTO MEKIYHApPOITHO-
MIPaBOBOTO PEKHUMa OXPAaHBI OKPYKAIOMIEH Cpeabl MOXKET CTaTh Iepenada YacTh
UCTIOTHUTENBHBIX (YHKIHH, IPETyCMOTPEHHBIX MEKIIPABUTEILCTBEHHON KOHBEHITHCH
U BO3JIOKCHHBIX Ha HAIMOHAJIBHBIC OPraHbl IMPHKACIHICKAX TOCYIAapCTB, HA YPOBCHB
SIUHOI KOMIICTEHTHOW OpTraHM3aIliy IS ITOBBIIICHHS uX dddekruBHocTH. [locTaBneHa
[eNb W3YYUTh BOMPOCHI COOTHONICHUS MEKIYHAPOIHO-TIPABOBBIX HOPM 00 OXpaHe
OKpyxarorier cpensl Kacrmiickoro Mopsi ¥ HallHOHATBHOTO 3aKOHOMATENLCTBa Poccun
IUTS BBISIBJICHUSI ONITHMAJBHOTO O0BEMa HCIIONHHUTENBHBIX (YHKIUH, KOTOPBIE MOTYT
OBITH TIepeNaHbl Ha ypPOBEHb PETHOHAIBFHON MEKIIPABUTEIHCTBEHHON OpraHHU3aIliH,
a TaKKe BBIIBUTH IEPCIICKTHBHBIC HANIPABICHUS JATbHEHINETO Pa3BUTHSI IIPHMEHIMOTO
HAIIMOHATBHOTO 3aKOHOAATEeNbCTBA. [lOKa3aHO, 4YTO, HECMOTpPS HA JEeTaIbHOCTH
noiokeHnit Terepanckoll KOHBSHIIMHM M MPOTOKOJIOB K HEH, st Gonee 3¢ddekTHBHOTO
OCYILIECTBIICHUSI OXpaHbI OKpYyKaromiei cpensl Kacmuiickoro pernoHa mpHUKacTniicKue
rOCyJapCcTBa HYKITAIOTCS B €ANHON PETHOHATBFHOM MEKIIPAaBUTEIbCTBCHHON OpraHU3aIiN
UL KOOpAWHALIMM WX TPHPOJOOXPAHHOH NEATeIBHOCTH, IEHTPAIN30BaHHOTO
U OIEPaTHBHOTO cOOpa MaHHBIX M HHOOPMAIUH O 3arpsS3HCHUSAX, OCYIICCTBICHHUS
PETYISIPHOM 00IIepernOHATEHON OIEHKH COCTOsHHUS OKpYysKaromeit cpensl Kacnmiickoro
peruona. Takke mMOKa3aHa HEOOXOMUMOCTH NAIBHEWUIIETO Ppa3BUTHS HPUMEHHMOTO
HaIIMOHATBHOTO 3aKOHOIATENILCTBA B KOHTEKCTE KOHIIETIIINY KOMILIEKCHOTO IIPHOPEKHOTO
yropasnerns. COenaH BBIBOA, YTO MEKIYHAPOTHO-TIPABOBBIE HOPMBI B OTHOIICHUH
3aIUTHI OKpYXKaromiel cpensl Kacrmiickoro Mopst TpeOyIOT 00eCIIeueHHUS ¢ TOUKH 3PSHHUS
OTIepaTHBHOTO M 3(P()EKTHBHOTO WCIIONHEHUS, ¥ JAaHBI PEKOMECHIAIUH B OTHOIICHHUH
CO3[aHUsI PETHOHATIHHOM MEKIIPABUTEIBLCTBEHHON OpraHM3alliH IyTeM Mepenadn ei
gacTH (PYyHKIOUH, OTHECCHHBIX PETHOHANBHBIMH CODIANICHISIMA Ha HAIIMOHAJIBHBINA
YpOBEHb, a TAaKKe CJAETaH BEBOI O HEOOXOAMMOCTH HHTETPAMU BBEICHHOM
PETHOHATBFHBIME COTJIAIICHUSIME KOHIICIITHY KOMIUICKCHOTO MTPUOPEKHOTO YIIPABICHHS
Ha YPOBEHb HAI[MOHAJIHHOTO 3aKOHOIATEILCTBA.

KuioueBble ciioBa: MexayHapoaHoe npaBo, Kacnuiickoe Mope, oXpaHa OKpy>KaroIien
Cpembl, HAMOHAIFHOE 3aKOHOMATCIBCTBO, IIPABOBAS CHCTEMa, OTBCTCTBCHHOCTH
3a ymepO, pa3auBbI HE(PTH, CTOKH C pPEK, OACCCHHOBBIM TPHHIMUI YIPABICHHS,
YCTOHUYUBOE pa3BUTHE.

Hayunas cnenuansHocTs: 12.00.00 — ropuauueckue HayKH.
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BBenenune

HanuoHnanbHOE 3aKOHOIATEIBCTBO HIpa-
€T 3HAYUTEIBHYIO POJIb B BOIPOCE PEATBHOTO
MPUMEHEHHSI HOPM MEXIYHAPOIHOTO (peru-
OHAJIBHOT'0) TIpaBa K (paKTHUECKHM OTHOIIE-
HUSIM, W TIOTOMY BO3JICHCTBHE HAIMOHAJIb-
HOTO IpaBa Ha BOIPOCH IPABOBOW OXpaHbI
Kacnuiickoro mMopst octaercss U OyneT octa-
BaThCsA 3HAYUTEABHBIM. CormacHo 1. 2 cT. 15
KonBennun o mnpaBoBoM cTaryce Kacmwmii-
CKOTO MOpSI TOCYJapCTBa-yYaCTHUKH BIIpaBe
CaMOCTOSITEIBHO OCYIIECTBIISATH HEOOXOIH-
MBbIe JCUCTBHSI JUISI «COXpPaHCHHS OHOpa3HO-
o0pa3sus, a TaKXe 3alIUThl, BOCCTAHOBJIICHHUS,
YCTOWYUBOTO M PAIlMOHAIBHOTO HCIIOJIb30Ba-
HUsI OuopecypcoB Kacrnuiickoro Mopsi» U Jiist
«IPEJOTBPAIICHHUSI, CHUKCHHUSI U 00CCIICUCHH S
KOHTPOJIS 3a 3arpsi3HEHUEM MOpSI U3 JIFOOOT0
HCTOYHHUKAY.

BakHO mOHMMAaTh, YTO Ha CJIOXKHOCTH
pelIeHHsI 3KOJOTHYECKHX MpoOJIeM  BIIHS-
€T, BO-TICPBBIX, YHUKAIBHOCTH Kacmuiickoro
MOPSI KaK BOJI0O€Ma, HEe HMEIOIIETO COCTUHEHUS
¢ MUpOBBIM OKEaHOM, BO-BTOPBIX, SITHUHCTBO
skocHcTeMbl Kacmus, KoTopoe ompeaesnsercs
AKTUBHBIM TOPH30HTAIBHBIM W BEPTHKAIb-
HBIM OOMEHOM BOJI, MUTpAIlHel pbIObI U THOJIC-
HEH, MPOUCXONAINMH KaK B aKBaTOPHH, TaK
U B YCTBSX pPEK.

Kak crnenctBue, 3arps3HeHHE OIHOW dYa-
ctu Kacrnuiickoro Mopst Hen30€KHO TTPHUBOIUT
K 3arpSI3HEHHIO JIPYTOH, a TaKKe 00yCIIOBIINBa-
€T CHJIBHYIO 3aBUCUMOCTD OT «ITHTAIOIIUX €ro
peK, aTMOC(epHBIX OCAJKOB H HCIAPCHHUSI.
B peku, nuraronre Kacnuiickoe Mope, Takke
cOpachIBAIOT MPOMBIIIICHHBIC OTXOJbI, KOTO-
pBIe coliepKaT TaKHWe 3arps3HSIOINIHE Belle-
CTBa, KaK OCH3HH, CyJIb(}aThl, HEHOIbI, CHHTE-
THYECKHE TTOBEPXHOCTHO-aKTUBHBIC BEIIECTBA
M TSDKEJIBbIE METaJlIbl; CEIbCKOX035IHCTBEHHBIE
OTXOJIbI, COJICPXKAIINE 3HAYMTEIBHOE KOJIHYE-
CTBO OPraHUYECKUX BEINECTB.

3arps3HEHHE  TPEJCTABIsAET  OCOOYIO
YI'poO3y Kak JUIsl MOPCKOM Cpeibl U Ouopecyp-
COB, Tak W JUIs HaceneHus: Kacnuiickoro peru-
ona. Harmpumep, B Kazaxcrane ciryuau 3aboie-
BaHUI KPOBU U TYOEPKYJIe30M B YeThIpe pasa
gaire BcTpevaroTces: y xutenen Kacmuiickoro
pervoHa 1Mo CpaBHEHUIO C JKHUTEISIMH OCTallb-

HOU TePPUTOPUHU TOCYAApCTBA. 3arps3HEHHAs
Boma Kacmmiickoro Mopst 10 CHX TOp WHOTIA
HCIIONIb3YETCS B KAYeCTBE MMUTHEBOU BOJBI, UTO
SIBJISIETCS] IIPUIHHOMN IIEJIOTO Psifia JKEITyI0UHO-
KHUIIeYHBIX 3a0oneBanuil. Hapsamy ¢ atum
MIPOICHT 3a00JEBaEMOCTH PAKOM y JKUTEICH
Kacmuiickoro peruona TakKe sBJISIETCS TIOBBI-
menHbIM (Interim Secretariat of the Framework
Convention for the Protection..., 2011).

3mech HEOOXOIMMO OTOBOPHUTHCS, UTO
B MEXXTyHApPOIHOM IPaBE CYIIECTBYET TEPMHU-
HOJIOTHYeCcKasl MpoOiieMa HEOIpPeIeIeHHOCTH
COOTHOIIICHHS] TEPMUHOB «OXpaHay W «3aIlld-
tay. Ecam 3ammra OoKkpy)Karomed cpeasl Ha-
IpaBJicHa Ha MPEIOTBpAICHUE YIpo3 U Mpo-
THUBOIIPaBHBIX NIESTHUI  JKOJOTO-IIPAaBOBOTO
XapakTepa, OHa Mepa pearupoBaHUsS Ha BO3-
HUKIIEe HapylIeHHEe OXPAaHHOIO pPEeKHMa,
TO OXpaHa OKPYKAIOMEH Cpembl BKIIOYACT
B ce0s TpPEeBEHTHUBHBIC, MPO(YUIAKTUICCKUE
Mepbl. IHBIMU ciioBaMH|, OXpaHa — 3TO HE pe-
aKIWs Ha JCUCTBUSA CyOBEKTOB, a, HA00OPOT,
MpOMIITAKTHKA IPECEUCHUS IKOIOTHICCKUX
npaBoHapymeHnid. Takum oOpa3oMm, MOHS-
THE «OXpaHa» He COBMAJACT IO COACPKAHHIIO
C TIOHSITHEM «3alllUTa», OJHAKO 00a TepMUHA
SIBISTIOTCSL COCTABIISTIONIUME €UHOTO PEKH-
Ma COXpaHEHUS OKpY’KaloIlel cpembl OT He-
TaTHBHOTO BO3JCHCTBHUS, Pa3NIHIUEC COCTOUT
JUING B dTaIe MPUHSITHS Mep, HallPaBICHHBIX
Ha oOecHedeHrne SKOJOTHYECKOH Oe30rmacHo-
cTH. (DKoIorudecKkas 0€30MacHOCTh SBISCTCS
COCTOSIHHEM 3alllMIICHHOCTH OT HETaTHBHOTO
BO3ICHCTBHS, a TaK)KE BKIIIOYAeT B ceOs BO3-
MOXXHOE TTOCTeyIoIIee IPeciIeIoBaHne CyOb-
€KTOB IIpaBOHApyIIeHNI.) CauTaem, 4To HE0O-
XOIIMMO pasrpaHUYUBATh TCPMUHBI «3AIIHTAY
U «OXpaHa OKPY’KaloMIei Cpeabl», H B HACTOS-
mieil cTatbe paccMaTpHBacM UMEHHO BOIIPOCHI
OXpaHBl OKpyKaromeil cpemsr Kacmmiickoro
MOpsL.

Ha maHHBII MOMEHT HCCIICIOBAHUS TI0 BO-
MPOCYy TIPABOBOTO PEXUMa OXPaHBl OKpYKa-
fomeit cpensl Kacrmiickoro Mopst Ha MEXIy-
HapOTHOM ypOBHE (Cpeau TOCIETHUX MOXKHO
OTMETHUTH ITUCCEPTALNOHHBIC HCCIICIOBAHUS
Takux aBTOpoB, Kak JI.I" MkaeB u H.M. Xyp-
qak (Ikaev, 2006; Khurchak, 2006) ocemaror
CTaTyC PETrHOHA TI0 COCTOSHUIO 10 MPUHSATHS
KonBennuu o mpaBoBoM cratyce Kacmuiicko-
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ro mopst 2018 roma. JlomomHUTENRHYIO aKTY-
AJTBHOCTh M HOBH3HY HACTOSIIEH paboTHI 00-
YCIaBJIMBAET OTPAaHHYCHHOCTH, BTOPUIHOCTH
OCBEIIECHUSI BOIPOCa COOTHOIICHHS HAIHO-
HAJBHOTO W MEXIYHAapOIHOTO MpaBa B paM-
Kax OXpaHBl OKpyKaromei cpensl Kacmmii-
ckoro OacceitHa (Hampumep, Anianova, 2010;
Saparov, 2016).

CooTHoOIIeHNE MEX TYHAPOTHO-TTPABOBBIX
HOpM 00 oOxpaHe OKpy)karomel cpenbl Kac-
MMAHACKOTO MOpsT M HAIMOHAJIBHOTO 3aKOHO-
narteiascTBa Pocchu, TMEpCHeKTUBBI OO
HEHHSI BHYTPHTOCYIAPCTBEHHBIMH HOPMaMHU
MEXTyHapOIHO-TIPABOBOTO PEKUMA SBIISICTCS
aKTyaJbHBIM OOBEKTOM WCCICHOBaHUS, IIO-
3BOJISIIOIAM YCTaHOBHTH IIPOOEIHI, Hanboee
yIAuHBIe TIOOXOOBI M CHEHUPHKY, KOTOPYIO
HEOOXOINMO YYHTHIBAThH IIPH (POPMUPOBAHUU
eIMHBIX MOAXOHOB K chepe OXpaHBI OKpYKa-
fome cpenbl Kacmuiickoro Mopst Ha ypoBHE
BCEX ISATH TOCYIApCTB ITaHHOTO pETHOHA
(Konvencija o pravovom statuse. .., 2008).

CooTHOIEHHE HOPM MEKAYHAPOIHOI0 NpPaBa
U HOPM HALMOHAJIBHOI0 3aKOHOATEJbCTBA
Poccuiickoii @enepannu B KOHTEKCTE 0XPaHbI
okpy:kamomeii cpenpl Kacnuiickoro mops

COOTHOIIEHHE MEXJTYHapOAHOIO U BHY-
TPUTOCYIaPCTBEHHOI'O IIpaBa ABJISIETCS OJHUM
M3 KJIIOYEBBIX BOIIPOCOB B TEOPUU MEXKAYHa-
ponHoro mpasa. HecmoTpss Ha cyliecTBOBa-
HHUE pPa3JIMYHbIX TEOPETHUYECKUX IO0IXO0A0B
K IaHHOI mpoOieme (B MEpBYIO ouepenb, Iy-
AITMCTUYECKOH M ABYX MOHUCTHUECKUX), HE0O-
XOIMMO OTMETHUTb, YTO JIa)K€ OCHOBATENIH Y-
anuctuueckoro Hampasienus (I Tpumnens,
J. AHIItoTTH) TpH3HABANNA B CBOUX pado-
Tax B3aUMOCBA3b MEXJIYHAapOAHOIO U HalM-
OHAJBHOTO TIpaBa, BEIPaKAIOMIYIOCS B (hopme
peueniuy, OTCbUIKM OJHOI'0 IpaBa K Jpyro-
My, 3aIpeLIeHHs ONPEAEICHHOIO BUIa HOPM,
MIPUMEHEHHUSI MEXIYHAapOAHOI0 MpaBa Ha Ha-
LIMOHAJIBHOM ypoBHe U T. 1. IIpu aTom cope-
MEHHBIE TEOPETHKU MEXIYHAapOIHOIro IpaBa
MIPU3HAIOT BBICOKUI yPOBEHb B3aUMOBIIHSHUS
MEXAYHAPOJHOI'O M HALMOHAJIBHOIO IpaBa,
BEIpAKaIOMIUIiCs, B YaCTHOCTH, B (opMe pe-
ryJMpOBaHUS Ha YPOBHE MEXIYHapOIHOI'O
rpaBa MEXIOCYJIapCTBEHHBIX OTHOIICHUH,

CKJIQJBIBAIOIIUXCSl O TIOBOJY pPEryJIupoBa-
HUSI ONpPEIENIEHHBIX BHYTPHUIOCYIapCTBEH-
HBIX OTHOLIEHUI WJIM MEXIyHapOIHBIX OT-
HOLIEHUII HEerocyJapCTBEHHOIO XapakTepa
(Vylegzhanin, Andreeva, Speranskaya, 2002).

Kaxk 3akpermieno B m. 4 ct. 15 Koncru-
tynuu Poccuiickonr ®enepanuu (Konstitucija
Rossijskoj Federacii, 1993), MexayHapomaHbie
JIOTOBOPBI, patudumupoBaHHbie Poccuiickoi
®Denepanueil, SBISIOTCS YacThIO €€ MPaBOBOM
CUCTEMBI, U MIOTOMY YKa3aHHbIE aKThl BBIIIOJI-
HSIOT 3HAUMMYI0 POJIb B JIeJIe UMILIEMEHTalun
HOPM MEXyHapOJIHO-IIPAaBOBBIX COIJIallleHU
B HAIIMOHAJIFHOE 3aKOHOAATENBCTBO, oOecIie-
YHUBas JIOTUIECKU OOYCIOBICHHYIO IOpUIIYe-
CKYIO CBSI3b CTaTe€il OTAENbHBIX BHYTPEHHUX
HOPMaTUBHO-IIPaBOBBIX aKTOB U HOPM MEXIY-
HapojHoro npaBa. B mapte 2020 roga Coset
Oenepannn DenepanpHoro cobpanust Poc-
cuiickori denepanuu omodpwi, a IlpesumeHT
Poccuu B. B. Ilytun noanucan 3akon Poccwmii-
ckoii denepanuu o nonpaske k KoHctutynum
Poccuiickoit @enepanun ot 14 mapra 2020 1.
No 1-®OK3 «O coBepIiieHCTBOBAaHUU PETYIIH-
pOBaHUsS OTHENBHBIX BOIPOCOB OpraHU3aLUU
U (YHKIHOHWPOBAHUS ITYONUIHON BIACTH».
Cornacao manHoMy 3akony cr. 79 Konctu-
Tyuuu Poccuiickoit @eaepanuu AOMOTHIETCA
CleAyIoIUM IosiokeHueM: «Pemienus, npu-
HHUMaeMble MEXIOCYAapCTBEHHBIMU OpraHa-
MU Ha OCHOBAaHUHU NOJOKEHUH MEXyHapoj-
HBIX 10roBopoB Poccuiickoit @enepanuu B ux
HCTOJIKOBAaHUHU, KOTOpPOE MpoTUBOpeuuT KoH-
crutyunu Pocculickoit @enepanuu, He MoAJIe-
’KaT UCIIOJHEHHIO Ha Tepputopun Poccuiickoi
Denepanumn.

Kpowme Toro, ct. 58 KoncTutynnu riacur,
YTO «KaKIbIH Tpa’kJaHWH 00s3aH 3alIUIIATh
MPUPOAY U OKPYXKAIOLIYIO Cpelay, a Takke
OEpe)KHO OTHOCHTHCS K IMPHPOJHBIM OoOrar-
CTBaM». DTO 0053aTENBCTBO PACIPOCTpAHSI-
eTcs M Ha KoMnaHuu. K MHBIM NOJOKEHUSIM
Konctutynuu P®, obecnieunBaromuM HaI-
JSKAIIYI0 TpaHCHOPMAIHIO MEXITYHAPOIHO-
[IPaBOBBIX HOPM B BOIIPOCE OXpaHbl OKPYKa-
romeit cpeasl Kacnuiickoro pernona, MoxHo,
B YaCTHOCTHU, OTHECTH 3allpeT HAaHECEHHUsI Bpe-
Jla OKpY’Kalollel cpeie IpU OCyIIeCTBIECHUU
CBOEH J1eATEIbHOCTH, cofepKaluiica B cT. 36
Koncruryuun PO, a Ttakxke npaBo Kaxaoro
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Ha OJAarompuATHYIO OKPYXXAlOUIylo Cpeny,
JIOCTOBEPHYI0 HH()OPMAIHIO O €€ COCTOSHUU
U Ha BO3MEHICHHE ymiepda, IMPUIMHEHHOTO
3I0pPOBbI0 WJIM HMMYILIECTBY SKOJIOTMYECKUM
[IpaBOHAPYILLIEHUEM, 3aKPEIJIEHHOE B CT. 42
Koncrurymun P®. Crates 72 Konctutynun
P® oTHOCHT BOIPOCHI OXpaHbl OKPYKAKOLIEH
cpembl, OOecCmedeHUs 3KOJIOTHYecKor 0e3o-
MIACHOCTH W COOCTBEHHO 3aKOHOTBOPYECTBA
B cpepe OXpaHbI OKpy’KaromIel cpenbl K cepe
coBMecTHOro Benenust dexepannu u ee cyOn-
€KTOB, 4TO OyJeT OoJiee TOAPOOHO HCCIIeI0Ba-
HO HKKe. KOHCTUTY LM TPaKTUYECKH JTF0O0r0
roCyJapcTBa COCTABISIET COOOH OCHOBY €ro
npaBoBoi cuctembl, U Pocculickaa ®Denepa-
ous He SBIseTCS HCKIoueHmeM (Maximov,
2015: 27). TlotoMy poiab KOHCTUTYIHOHHBIX
MTOJIOKEHUH B JIF000H cepe MpaBOBOTO pery-
JUPOBAHUS MMEET ONPEACNAIOIUNA XapaKkTep
U HE MOXKET OBbITh HE YIIOMSHYTa B TOM YHUCIIE
B BOIIpoce 00 oXpaHe OKpyskarormeii cpexst Ka-
CIUICKOI'0 PeruoHa.

3a nocieaHue IecATUICTHS ObLIO IPUHS-
To okono 30 QenepaIbHBIX 3aKOHOB, Kacaio-
LIUXCS Pa3JIMYHBIX 3KOJIOTMUYECKUX MPOOsIeM.
YuutsiBas 0co0BIH cTaTyc uccaeayemoro Kac-
MMUICKOT0 PEeruoHa, ycTaHoBJIeHHbIH KoHBeH-
uueit o npaBoBoM craryce Kacnuiickoro mops
2018 roma, K HOPMATHBHO-TIPABOBBIM aKTaM
(enepambHOTO YPOBHS, B KOTOPBIX 3aKperwie-
HBl HOPMBI, IPUMEHUMBbIE K OXPaHE OKpyKa-
roueit cpensl Kacnumiickoro Mopsi, MOXKHO OT-
nectu: Oenepanpublii 3axoH (D3) «O6 oxpane
okpy>xaromieit cpens» 2002 roga, @3 «O BHY-
TPEHHUX MOPCKUX BOJaX, TEPPUTOPUATIEHOM
MOpe W mpuiiexkaieit 3oHe Pocculickoir @e-
nepamun»y 1998 roma, ®3 «OO skojOTHYe-
ckoit srcniepTuse» 1995 roga, @3 «O Hegpax»
1992 roma, ®3 «O cormameHusx O pasieie
nponykuun» 1995 rona, Boauerit kogexc Poc-
cutickoit ®eneparun 2006 rona.

CoorHomenue PenepajbLHOrO 3aK0HA
«O0 oxpane okpy:kawouieii cpeab»
U PErHOHAJbHBIX COIVIAIIeHU

Panee ObuM TiEpeYHCIIEHB OCHOBHBIC
HANPaBJICHUS PEryJINpOBaHUs, KOTopble Te-
repaHcKas KOHBEHLMs MpeaiaracT OTPa3uTh
B COOTBETCTByIOmHMX I[IpoTokKonax M akTax
HalMoHaJIbHOTO TpaBa. [Ipencrasnsercs, 4To

nosioxkeHus: denepanbHoro 3akoHa «O0 0Ox-
paHe OKpy»Kalolleil CpebD» BBIMOIHSIIOT ATY
¢ynkuuro (Zhochkina, 2015: 7). Tak, B co-
otBercTBUU ¢ pazaenom III Kousenmuu, mo-
CBAIIEHHBIM TPEJAOTBPAIICHAIO, CHIKCHHIO
W KOHTPOJIO 3a 3arpsisHeHreM Boj Kacrmii-
CKOTO MODs, B CT. 16 3aKoHa ycTaHaBIMBACT-
¢ HEOOXOIMMMOCTh B3MMaHMs IIJIAThHl 3a He-
TaTUBHOE BO3JICHCTBME Ha OKPYKAIOUIYIO
cpemy, B TOM 4Hucie 32 cOpoc 3arps3HIIONINX
BEIIIECTB, OCYIIECTBISIEMBIN B BOJHBIE 00BEK-
Tl (Federal’nyj zakon.., 2002). Conepxaiimii-
cst B KOHBEHIIMM TPUHINN WCIIONTH30BAHUS
HAaWJIYUYIIAX CYMIECTBYIOMIMX TEXHOJOTHUH
HaXOJUT CBOE OTpaXCHHE B OJHOMMEHHOU
cratbe 28.1 3akona. HeoOxoammocTh mpu-
MEHEHHS TaKHX TEXHOJOTUH I OUYMCTKH
TOPOJICKUX CTOYHBIX BOJ, JJIsI COKpAaIICHUS
MPUTOKA OPTAaHMYECKUX BEIECTB, IepeMeria-
€MOT0 M3 KOMMYHAIbHBIX W IMPOMBITILICHHBIX
HWCTOYHUKOB, TaKXe cojepiKamasicsi B CT. 7
Konsennuu, peanusyercs B iepeyHe ooracten
MPUMEHEHUSI HAWIYUYIIUX JOCTYIMHBIX TEX-
HOJIOTHH, ycTaHOBIeHHOM [IpaBuTenscTBOM
Poccuiickoit denepannu. Hopma o HeoOxo-
JIMMOCTH JIUIIEH3UPOBAHUS COPOCOB CTOYHBIX
Boa u3 pasnpena III TerepaHCkol KOHBEHLIMU
TOXKE HAaXOJUT CBOE OTpakeHue B 3akoHe. Tak,
onmanketHast HopMa ct. 30 3akoHa «O0 oxpaHe
OKpY>KaIoMIeH Cpesbl», TMOCBSIICHHAS JIHICH-
3UPOBAHUIO OTNIETBHBIX BHJIOB JICATEIHHOCTH
B chepe oXpaHbl OKPYIKAIOMICH CpesIbl, OTChI-
JaeT Hac K monokeHusiM denepanbHOro 3a-
koHa «O JTUIEH3UPOBAHUH OTJEITHHBIX BHUIOB
nesitenbHOoCT» 2011 roma, cT. 12 KoTOporo co-
JIEPIKUT COOTBETCTBYIOIINE HOPMEI.
[Monoxxenns paznena IV Konsennuwu, no-
CBSIIIEHHOHN OIIEHKE BO3JICHCTBHS HA OKPY’Ka-
OIIYIO Cpelly B TPAHCTPAHWUYHOM KOHTEKCTE
1991 roma, peanmm3yroTcs Ha HAIIMOHAIHHOM
ypoBHE mocpeacTBoM cT. 32 3akoHa «O0 0x-
paHe OKpY’KaromIel Cpeasl», KOTOpasi, B CBOIO
ouepeib, OTCHUIAET HAC K PSIY TIOA3aKOHHBIX
aKTOB, OCHOBHBIM M3 KOTOPBIX BEICTyTaeT [Ipu-
ka3 ['ockomakonoruu Pocculickoii @enepannu
«O0 yTBepxkaeHnu [TomoxxeHus 00 oleHKe BO3-
JEUCTBHUS HaMedaeMOU XO03IMCTBEHHON M MHON
JISSITETFHOCTH Ha OKPY’Karomniyto cpeay B Poc-
cuiickor ®enepanuuy. [TomoxxeHUsIM 0 HEOO-
XOAUMOCTH OCYIIECTBICHUS IKOJIOTHUECKOTO
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MOHHTOpHHTa nU3 paznena [V PamouHO#l KOH-
BEHIIMM COOTBETCTBYET TiaBa X 3aKoHa, TO-
CBAIIIEHHAS TOCYJAPCTBEHHOMY MOHUTOPUHTY
B cepe SKOJOTHH WJIH TOCYAapCTBEHHOMY
MOHUTOPHHTY OKpYy>Karomel cpensl. Tak, 3a-
KOHOM co3maetcsi EquHasi cuctema rocyaap-
CTBEHHOT'O JKOJIOTMYECKOTO MOHHUTOPWHTA,
OJTHMU M3 HANIPABIICHUH JESTETbHOCTH KOTO-
pO#l BBICTYIAIOT TOCYJIAPCTBEHHBIA MOHUTO-
PUHT BOJHBIX OOBEKTOB M T'OCYIapCTBCHHBIN
MOHHMTOPHHT BOJHBIX OHOpecypcoB. iM cooT-
BeTcTBYIOT [loctanoBnenue IIpaBuTenncTBa
Poccuiickoit @enepanun «OO0 yTBEepKIEHUH
[Tonoxkenust 00 OCYIIECTBIEHUH TOCyAap-
CTBEHHOTO MOHHUTOPHUHTA BOJHBIX OOBEKTOBY
2007 rona u IloctanoBnenne [IpaBuTenscTBa
Poccuiickoit @enepanun «OO0 yTBEepKIeHUH
[Tonoxkenust 00 OCYUIECTBIEHUH TOCyAap-
CTBEHHOT'O MOHHTOPUHTA BOAHBIX OMOIIOTHYE-
CKHX PECYypCOB M NPUMEHEHHH €ro JaHHBIX)»
2008 roxa.

B 3akone «O0 oxpaHe OKpyKarolien cpe-
JIB» W3JI0KEHBI OCHOBOMOJATAIONINE TTPHUH-
IUIBI POCCHUICKOTO JKOJOTUUYECKOTO TIpaBa,
¥ OXHUJIACTCSI, UYTO TOCY/IapCTBEHHBIC OPTaHBI
OyAyT MPUMEHSATh UX TIPH COOJIOJICHUH TIPH-
POIOOXPAHHOTO  3aKOHO/ATENbCTBA.  3aKOH
00 oxpaHe OKpyKaroliel cpe/ibl 00ecreunBacT
OCHOBY JIJISI 9KOJIOTHYECKOTO PEryINpOBaAHMUS
B Poccutickoit ®eneparuu B 11es1oM. OH BKITIO-
YaeT TaKue MPUHIHIIBI, KaK MPUHITUI TOTEeH-
UaJIbHOM PKOJOTUYECKOM OITACHOCTH, TTOJIHOM
KOMIICHCAIIMK 3a ymepO, HAHECEHHBIH OKpYy-
JKAIOMIEH cpefie, MPUHIUI OICHKH BO3JCH-
CTBHSI HA OKPY’KaIONIyio cpeny. B ornenpHON
riaBe 3aKOH 00 OXpaHe OKPYIKAIOIICH Cpeibl
YCTaHABJIMBACT OOIIHE TPEOOBAHUS K pa3iTny-
HBIM BHJIaM DSKOHOMUYECKOW JIeSITEeIIbHOCTH,
BKJIIOYAasi BBIOOP MeCTa PacIoJIOKEHUs, CTPO-
WTEIbCTBA ¥ AKCILITyaTalluH PA3IINIHBIX THIIOB
00BEKTOB, PETYIUPYET BOMPOCHI, CBSI3aHHBIC
C BBO30OM DPaJIMOAKTUBHBIX 0TX0710B. OH orpe-
JIeJIsIeT OOIIKe YepThI TPABOBOTO PEKHUMA B OT-
HOIIIEHUHU 0C000 OXPaHSAEMBIX TEPPUTOPHIA.

[IpuBeneHHbIe TpUMEpPHl HE WCUEPIIBI-
BAaIOT IIMPOKYI chepy mepecedeHus u Co-
BIajicHus monoxeHnit denepanbHOro 3aKoHA
«O06 oxpaHe okpyskaromeil cpensl» u Pamou-
HOU KoHBeHINU. [Ipencrapisercs, 4To Kirroue-
BBIM OOCTOSITEILCTBOM IPH 3TOM BBICTYIAET

COBIQJICHUE TIeNIeH W MPUHIIUIIOB 00OUX HOP-
MaTHBHBIX aKTOB. Tak, copmymupoBaHHBIC
B KoHBEHIIMM OCHOBHBIE OTpacieBble IPUH-
LUIBl — INPUHATHE MEP MPEerlOCTOPOKHOCTH,
«3arpA3HAIOLIMN IUIATUT», U JOCTYIIHOCTb
HHPOPMAIIUU O 3aTPSI3HEHUH — HAXOISAT CBOIO
HMIIEMEHTAlUI0 B CT. 3 3aKoHa, A€ MOMHU-
MO HHUX OTMEYAlOTCS CIIeAYIOLIUE IPUHLIH-
IBL: TPUHIUI COOJIONCHHS IpaBa YeJIOBEKa
Ha OJIaroONpHUATHYIO OKPYXKAIOLIYIO0 Cpeny,
MPUHIIAT 00eCIeUeHHST OJIaroNpHsATHBIX yCI0-
BUN KU3HENEATEIbHOCTH YeJIOBEeKa, MPUHIUII
MIPUOPUTETA COXPAHEHUS €CTECTBEHHBIX KO-
JIOTHYECKUX CUCTEM, TPHPOTHBIX TAaHAMIAPTOB
U IPUPOJHBIX KOMILJIEKCOB, IPUHLMII COXpa-
HEHHSI OHMOJIOTHYECKOTO pa3HOo0Opasus, OT-
BETCTBEHHOCTH 3a HApYILIEHUE 3aKOHOJATelb-
CTBa B 00JIACTU OXPaHbl OKPY’KaIOLIEH Cpesibl,
MPUHIAI yYaCTHUsS TPakIaH, OOMIeCTBEHHBIX
00BETUHCHUN W HEKOMMEPUYECKUX OpraHu-
3allMil B pelIeHUM 3ajady OXPaHbl OKPyXkKaro-
e cpeabl, a TakkKe psil IPYTrUux NPUHIUIIOB,
BKJIIOYAsl MPUHLUI HEOOXOJUMOCTH y4acTHs
B JAEATEIBHOCTH IO MEXJIyHapOIHOMY CO-
TPYIHUYECTBY B IEIAX 00ECIIEUCHUST OXpaHBI
OKpy Xalolel cpeabl, KOTOPBI pacrpocTpa-
HseTCd KaK Ha MEXIOCyJapCTBEHHOE COTPY-
HUYECTBO, TaK U Ha COTPYAHHYECTBO C MEXK-
JyHApOJIHbIMU OpraHU3alUsIMM M HHBIMU
00pa30BaHUSIMHU, HMMEIOMAMU MEXIYHapOI-
HYIO TpaBoCyOBEKTHOCTH. llpencraBisiercs,
910 (hopmynupoBka cT. 5 KoHBeHINHN HE HC-
KJIIOYAET, a, HAlPOTUB, MOOLIPSIET BKIIOUEHHE
BCEX NEePEUYUCIICHHBIX NMPUHLUIIOB B MpeIMeT
CBOETO PETyJIUPOBAHHS, YTO CIIOCOOHO JIUIIb
MOBBICUTE CTETEHb A(PPEKTUBHOCTH 3aIIHTHI
okpyxatomiet cpeapl Kacnuiickoro peruona.

DenepaiabHblii 3aK0H «O BHYTPEeHHUX
MOPCKHX BOJaX, TePPUTOPHAJILHOM MOpe

u npujexanieii 3oue Poccuiickoii ®enepanumy
B KOHTeKkcTe KOHBeHIMH 0 NPaBOBOM peskuMe
Kacnniickoro mops 2018 rona

Ormnpenenenne o mpaBoBoM craryce Ka-
CITHIICKOTO MOPSI CTABHUT BOIIPOC O BO3MOKHO-
CTH TIPUMEHCHUS K BOIPOCaM OXpaHBI OKPY-
xKaromei cpensl Kacmuiickoro peruoHa HOpM
®enepanpHOro 3akoHa «O BHYTPESHHHX MOp-
CKUX BOJaX, TEPPUTOPHATIBLHOM MOpE M IpH-
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nexamed 30He Pocculickonn ®enepanum»
(Federal’nyj zakon.., 1998). Ct. 13 KonBeHiuu
o mpaBoBoM ctaryce Kacnuiickoro mops co-
JEPKUT MOJOKEHHUE O TOM, UYTO OCYLIECTBIIE-
HHUE CYBEpEHUTEeTa KaxJO0ro U3 rocylapcTs,
MOJIHUCABIINX JIOIOBOP, Pealiu3yeTcss B TOM
guciue B (GopMe HCKIIOUUTENBHOTO IIpaBa
Ha peryJMpoBaHue, MPOBEICHUE U paspele-
HHUE B CBOMX TEPPUTOPHAJIBHBIX BOJAaX MOp-
CKUX HayYHBIX HUccenoBaHuil. He yrimyOmssceh
B TEOPHUIO BOIpPOCAa O TEPMUHOJIOTHYECKOM
paznuaun  (GOPMYIHPOBKH «TEPPHUTOPUAITH-
Hble BOAbI», npucyueil Konsenuuu, u «rep-
pUTOpHaIbHOE MOpe», NpUcyleil 3aKkoHy,
OTMETHM, 4YTO IHOJOXKEHHUS O MPOBEICHUU
MOPCKHMX Hay4HBIX HCCIIEIOBAaHUNH U HCCIIe-
JIOBAaHUM MOPCKHX PECYpCOB, CoAepxalliuecs
B raBe IV 3akoHa, MoryT OBITH pacnpocTpa-
HEHbl U Ha POCCHICKYIO0 4YacThb aKBaTOPUU
(mHa) Kacnmiickoro Mopsi, TTOCKOJIBKY HWHBIX
10JIO)KEHUI B OTHOILIEHUH COOTBETCTBYIOIIMX
HCCIIEJOBAHUM POCCUICKOE 3aKOHOATENIbCTBO
He comepxkut. [Ipm stom ct. 20 TerepaHckoit
KOHBCHIINH  TIpeIycMaTpUBaeT  HEOOXOmH-
MOCTb IPOBEACHUS HAYYHBIX HCCIEIOBAHUM,
a Takke «pa3paboTku 3(h(HEeKTUBHBIX METO-
JIOB MPEAO0TBPAIIECHHUSI, CHUKEHUS U KOHTPOJIS
3arps3HeHust Mopckoil cpensl Kacnwuiickoro
Mopsi». B 3akoHe ke COHepKUTCS YeTKO pe-
[JIAMEHTUPOBAHHBIN MOPSI0K OCYILECTBICHUS
COOTBETCTBYIOLIUX HCCIIEAOBaHUN, Mpeayc-
MaTpHUBAIOLUIUI y4yacTHE IOPUAMYECKUX HHO-
CTPaHHBIX JIUI] U TOPSIIOK OITyONNKOBAHHUS
pe3y/bTaToOB HCCIEAOBAaHUs, KOTOPbIE MOTYT
OBITh IPEAOCTABIEHBI U HHBIM CyOBEKTaM, 110-
MHUMO CYOBEKTOB BHYTPHUIOCYIAapPCTBEHHOI'O
npaBa Poccuiickoii @enepanun. IIpemnnaraem
YTOYHEHUE U 3aKpelIeHHE JTaHHOTO acleKTa
B POCCUHCKOM 3aKOHOJATENIbCTBE.
AHaJIOTUYHBIE  BONPOCHl  BO3HMKAIOT
Y B OTHOILEHUH IJIaBbl V yKa3aHHOIo 3aKoHa,
MOCBSIIEHHONW 3aIlUTe M COXPAaHEHUIO MOp-
CKOI cpeJibl U IPUPOJHBIX PECYPCOB BHYTPEH-
HHUX MOPCKHX BOJl U TEPPUTOPUAIIEHOI'O MOPAI.
Konsennus o npaBoBoM cratyce Kacnuiickoro
MOpsI, B CBOIO 0Yepe/ib, HCIOIb3YeT (POPMYITH-
POBKHU «BHYTPEHHHUE BOJBI» U «TEPPUTOPUAITb-
Hble Boab». Ilpencrasnsercs, uyTo s Lenen
[IPaBOBOI'0 PETYJIIUPOBAHUS BOIIPOCOB 3AIIUTHI
okpyxkatouei cpensl Kacnuiickoro permona

pasiinuue yKa3aHHBIX TEPMHUHOB HE SIBJISIETCS
CTOJIb CYLIECTBEHHBIM, IOCKOJIbKY, BO-IIEp-
BbIX, KoHBeHIus omnepupyer (GopMyIHpOB-
KaM{ HPUMEHUTEJIBHO K €IMHOMY BOJIOEMY
U, BO-BTOPBIX, B BOIIPOCAX IKOJIOr0O-IIPAaBOBOIO
XapaKTepa CTOPOHBI BIIPAaBe IPUMEHSTh CaMO-
CTOATENIBHO MEPHI 3alUThl B IpeJesiax cBOei
FOPUCIUKIMH, KAK OTMEYAETCs B paHEee yIoMs-
HyTO# cT. 14 Konseniuu. OOpariasichb K cojep-
JKQHUIO paccMaTpUBAaeMOW IJIaBbl, OTMETUM
€ro IO0JIHOE COOTBETCTBUE HOpMaM PamouHOi
koHBeHIUHU. Tak, rmaBa V BKIIOYaeT B ceOs,
[IOMHMMO OTPACJEBbIX IPUHLIUIIOB, ITOJIOKEHUS
0 TIO/1JIep’)KaHU U Ha JOJKHOM YPOBHE KayecTBa
MOpPCKOH cpenbl, OHOpa3sHOOOpa3ust B MOpE,
MIPEIOTBPAICHHS 3aTPs3HEHHH, 00 oCyIIecT-
BJIEGHUM T'OCYJAapCTBEHHOW  3KOJIOTMYECKON
AKCIIEPTH3HI, HaJ[30pa 1 MOHUTOPHHTA B ce-
pe sxonoruu. Kpome toro, riasa V BkiItodaer
B ce0s MOJIOXKEHHUS O IPEIOTBPALLEHUH U JIUK-
BUJIALIMU TIOCIIEACTBUI MOPCKUX aBapuil.
JKoyoruyeckas 93KCIEepTU3a  COIJIacHO
cT. 2 cootBeTcTBYMOIIEro 3akoHa (Federal’ny;j
zakon..., 1995) npencrasisieT coboii Impoiie-
Iypy YCTaHOBJIEHHUSI COOTBETCTBHUS JIOKYMEH-
TalU{, MPU3BAHHYIO OOOCHOBBIBATH HaMeyda-
€MYI0 XO3SICTBEHHYIO U UHYIO JESITeIIbHOCTh
9KOJIOTUYECKUM TPeOOBaHMSAM B LENAX Ipe-
JOTBpALIEHUS] IOCIEAYIOLEro HEraTuBHOIO
BO3JEHCTBUSA TakoW AEATENBHOCTH Ha OKpY-
xaromyto cpeny. Ciieyet OTMETUTb, UTO HOP-
MBI O IPOBEAECHUU JKOJIOTHYECKON SKCHEPTH-
3bl BKJIIOUEHBl B 3HAUUTEJBbHOE KOJIMYECTBO
HOPMAaTHBHO-IIPABOBBIX akKTOB Poccuiickoi
Denepauuu U ee CyObEKTOB, UYTO IO3BOJISET
HEKOTOPBIM HCCIIeI0BaTeNAM I'OBOPUTH O CY-
LIECTBOBAHUM CHCTEMbl 3aKOHOAATEIbCTBA
00 sKoj0rudeckoi sxcnepruse. Tak, Kk Ux yuc-
Jy OTHOCATCS TaKU€ MOJI3aKOHHbBIE aKThl, KaK
ITocranoBnenue IlpaBurenscrtBa Poccuiickoi
Oeneparn «O0 yTBepxkaeHun [lomoxxeHus
0 HOPsIAKE IPOBEJEHUS FOCYAapCTBEHHOMN KO-
Joru4YecKoi skcriepTrss» 1996 roma u [pukas
PocpribomoBerBa «O0 yTBepKIACHUU AIMU-
HUCTpaTUBHOIO peryiaMeHTa denepaabHOro
areHTCTBA II0 PHIOOJIOBCTBY IO HCIIOIHEHHIO
rOCyJapCTBEHHON (yHKINU TO pa3paboTke
U IpeJCTaBICHUIO HAa FOCYIapCTBEHHYIO KO-
noruueckyro skcrieptuzy» 2010 roma. Hcce-
JOBATEISIMA OTMEYaeTCss 0c00asi 3HAYMMOCTh
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WHCTHUTYTA SKOJOTUUYECKOHN IKCIIEPTHU3HI B JIEIIE
3aIUTHl  OKPYKAIOMIEH Cpebl, TOCKOIbKY
MPOIIECC €€ OCYIIECTBIICHUS MPEAyCMaTprUBa-
€T, TOMUMO JCHCTBUN OPTraHOB TOCY/IapCTBEH-
HOM BIIACTH, ydYacTHE HACEJCeHHs W OOIe-
cTBeHHBIX opranu3anuii (Khaustov, 2012: 47),
YTO JICNIAET €€ KOMIUIEKCHBIM H 3((EKTHUBHBIM
MPaBOBBIM HHCTPYMEHTOM. [ OBOpst 0 COOTBET-
CTBHH TIOJIOXKCHUH YKa3aHHBIX aKTOB HOpMaMm
MEX/ITYHapOJTHOTO TIpaBa, CJIEIYeT OTMETHUTD,
YTO HEOOXOJUMOCTh (HOPMHUPOBAHHUS H 3a-
KOHOJIATEILHOTO 3aKPETUICHUST MEXaHW3MOB
M0 00€ECIIEYEHHI0 DKOJOTHYECKON 0e30macHo-
ctu Ha Kacnmiickom Mope, BKIIFO4asi BOMPOCHI
OIICHKH HETaTHUBHOTO BO3JCUCTBUS HA OKPY-
JKAIOIMIYIO Cpery, AKOJOTHYECKOTO0 KOHTPOIS
W 3KCIIEPTHU3bl 3aKperieHa B npeamOyie Co-
rnameHuss Mmexnay Poccuiickoin ®enepanmei
u PecryOnukoi KazaxcraHn o pasrpaHHYeHUN
JHa ceBepHo yactu Kacnuiickoro mopsi, 4To
TaK)X€ COOTBETCTBYET LEJSIM W TPHHITUTIAM
Terepanckoil KOHBEHIIUH.

IIpaBoBoe peryJinpoBaHue OXpaHbI
okpy:kamomeii cpeabl Kacnuiickoro mops
OT OCHOBHBIX BH/0B 3arpsi3HeHMii
(pa3nuBsbl HeTH, 3arpsi3HEHHE CTOKOB PEK)

JloOblua W TpaHCIOPTHPOBKA YIJIEBO-
JIOPOTHOTO CBHIPhSI — OCHOBHBIE HWCTOYHH-
KU 3arpsi3HCHHS] MOPCKOHM Cpeasl W BO3AyXa
B Kacnimiickom pernone, Kak CJeICTBHE, 3aTO-
TUICHUS] CKBa)KWH, PA3JINBOB M YTEUEK CHIPHSI.
B mpomecce pa3pabOTKH MeCTOPOXKJICHUN
YIJIEBOAOPOJOB €KErofHO B BOAY IOMajaa-
eT okosio 1 MitH T HedTH. ComTacHO TaHHBIM
TpaHCTpaHWYHOTO MOHHTOpHHTa Kacnwuiicko-
ro mopst 20122014 romoB, OCHOBHBIM HCTOY-
HHUKOM HE(TSHBIX Pa3JIMBOB SIBJISIOTCS COPO-
CBI HEPTEIPOITYKTOB C CYJIOB.

JlonomHUTEIbHBIME (hPaKTOPAMH, CIIOCO0-
CTBYIOIIMM 3arpsi3HEHUIO YTIJIEBOJOPOJIAMH,
BBICTYITAIOT TPUPOAHBIE HCTOYHUKHU ITOCTY-
IUICHUS] YTJIEBOJIOPO/IOB, HYTO CBOWCTBEHHO
cpenHeit 1 ocoOeHHO roKHOW YacTsam Kacnuid-
CKOTO MOps. 3arpsi3HEHHWE MPOUCXOAUT IpPH
BBIXOJIC Ha TIOBEPXHOCTH MOI3EMHBIX (ITFOHIOB
(cMmeceii HeTH, BOABI ¥ ra3a) U HEPTETra30BbIX
YIJIEBOAOPOJOB HAa JIHE MOpPSI B IMPOIECCE aAK-
THUBHOCTH TPSI3€BBIX BYJIIKAHOB M BHE3AITHBIX

MIPOPBIBOB HA TIOBEPXHOCTH (DIFOMIIOB BCIICII-
CTBUE HapylIEHUs T'UIPOJUHAMUYECKOIO paB-
HoBecHs. JlaHHBIA (PaKTOp 3arps3HCHUS €CTh
0OCTOSITEIIBCTBO, OCIOKHSIONIEE MPOBEACHUC
peruoHaNbHON OLIEHKU CTENEeHU 3arps3HEeHus
YIJIEBOJIOpOJaMHU MOPCKoi cpeasl Kacnuiicko-
ro Mopsl.

Cratest 29 TerepaHCKOW KOHBEHIIUH
YCTaHaBJIMBAET, YTO I'OCYAapCTBA-yUaCTHUKU
JIOJKHBI JIONIOJTHUTEIBHO pa3paboTaTh IpaBU-
Jla ¥ IIPOLEYPBl, 3aKPEILISIONINE MaTepHalb-
HYIO OTBETCTBEHHOCTb M KOMIIEHCALIUIO 32 Ha-
HECeHHBIH y1ep0. JlaHHbIH Bompoc erie He ObLT
YPEryJiaupoBaH, NPy 3TOM OJHUM U3 OCHOBHBIX
1 HanboJiee OITaCHBIX BUIOB 3aTrPsI3HEHHII, BO3-
MOXHBIX B Kacniuiickom mMope, SBJISIIOTCS pa3-
nuBbl HepTH (Janusz-Pawletta, 2015). B aroii
CBSI3M HEOOXOIHMMO PAcCCMOTPETh, KaKHe Ipa-
BOBbIE MEXaHU3Mbl, CYILIECTBYIOIIME Ha Ha-
LUOHANBHOM ypoBHE B Pocculickoii @enepa-
MU, MOIJIM OBl JIeYb B OCHOBY JaJIbHEHIIHNX
JIOTIOJTHEHUI PErHMOHAJIBHBIX MEXTYHapOIHO-
[IPaBOBBIX MEXAHU3MOB 110 YCTAHOBJIEHUIO OT-
BETCTBEHHOCTH 3a 3arpsizHenue Kacnuiickoro
MOpsI OT Pa3THBOB HE(TH.

[IpoToKOa O peruoHanabHON TOTOBHOCTH,
pearupoBaHUM M COTPYJHUYECTBE B CIIy-
yae WHLMUJEHTOB, BBI3BIBAIOLIUX 3arps3He-
HUC HEe(PTHIO (KAKTAyCKHU MPOTOKOJ»), OBLI
MPUHAT U NOANKMCAH Ha TPETHEM COBELAHUU
Kondepennimu cropon (KC-3) B 1. AkTay,
Kazaxcran, 12 asrycra 2011 roma. Beie-
YIOMSIHYTBIM TPOTOKOJ SIBJISETCS IEPBBIM
paTuOUIIUPOBAaHHBIM BCEMH CTOPOHAMH —
Aszepbaitikanom, Hpanom, KazaxcraHowm,
Poccuiickoit @epepanun u TypkMmeHucTa-
HOM — IPOTOKOJIOM K TerepaHckoil KOHBeHIUU
u Bctynuia B ety 25 utons 2016 roza.

[lonoxeHus: JaHHOTO MPOTOKOJIA AKLEH-
THPYIOTCS Ha HE(QTSIHBIX 3arPsS3HEHHSIX Kak
Ha OTHOH W3 TJIABHBIX yTPO3 BOTHOMY OOBEK-
TY; CTOPOHBI COTJIAIIAIOTCS, YTO HEOOXOIIMMO
BBIHECEHME IIOJIOKEHUII O CO3JaHUHU CIELH-
QIBHBIX MEp MpPH BO3HUKHOBCHHH ITOJOOHBIX
WHLIUJEHTOB. Ba)XHOCTh ypOBHSA IOATOTOB-
KH rocynapctBa K Oopnr0e ¢ 3arps3HCHHSIMHU
Ha HallOHAJIbHOM YPOBHE, OCYILECTBJICHUS
B3aMMOIIOMOIIIM U MEXJyHapOIHOTO COTPY-
HHUYECTBA MEXJYy CTOPOHAMHU-yYaCTHULAMU
oTpaxkeHa B mpotokoiyie. [lomuepkHyTa Tak-
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)K€ BAXKHOCTb MeEp, KOTOPbIE MPUHUMAIOTCS
KaK MHJIUBUIYaJbHO OTAEIBbHBIMU CTPaHAMH,
TaK U COBMECTHO JUJI1 MUHUMHU3AILUU PUCKOB
WHLUMJEGHTOB, CBSA3aHHBIX C 3arpAa3sHEeHUEM
HepTeio B Kacnwmiickom Mope (Zhochkina,
2015: 9). CropoHBI MPOTOKOJA BBIPAKAIOT
HaMepeHHe JOrOBapUBAIOLINXCS CTOPOH 3a-
LIUTUTh MOpcKylo cpeny Kacnuiickoro mMops
U TpHOpEKHBIE pPalOHBI OT 3arps3HCHUS
He(pTHIO, NPUHUMAs BO BHUMAaHHE HMEIO-
LIMECs] COOTBETCTBYIOIIME MEXAYHApPOIHBIE
KOHBEHLIUU M, B YACTHOCTH, T€, KOTOpPbIE 3a-
TParuBaroT TMOJOKEHHUSI 00 YPOBHE MOATOTOB-
KH U PearupoBaHMM Ha CIydau 3arpsi3HEHUs
HE(PTHIO, @ TAK)KE OTBETCTBEHHOCTH M KOMIICH-
caruro 3a ymep6 ot 3arpssHenus (Protokol o
regional’noj gotovnosti..., 2011).

B cooTBeTCTBUHM C IOJIOKEHUSAMU, YCTa-
HOBJIEHHbIMU IIpoTokoioMm, ywacTByroIue
CTOPOHBI NPUHUMAIOT MO OTAEIBHOCTU WIIU
COBMECTHO BCE€ MEpHl, HEOOXOAMMEIC IS
ocyuecTBieHus IIporokona, ajis MoaAroToB-
KU K CIydasiM, CBA3aHHBIM C 3arpsa3HeHHEM
HepTHIO, U pearupoBaHus Ha HUX. CTOPOHBI
COBMECTHO pa3padaTbiBalOT U yCTaHABIUBAIOT
PYKOBOASIIME NPUHLUIBI JJI COOTBETCTBY-
IOLIUX HPAKTUYECKUX, OIKCILTyaTallHOHHBIX
U TEXHUYECKHUX AacCIIeKTOB COBMECTHBIX Jei-
CTBUU, CO3/IAI0OT CIIEHHATIbHBIA PErNOHABHBII
MEXaHHU3M, MPOLEAYPbl KOTOPOrO IOJKHBI
OBITh PACCMOTPEHBI U BIIOCIEACTBUM MPUHS-
ThI KoH(epernueit cTopoH. YcraHaBIHBaeTC,
YTO B LEJIAX ONEPaTHUBHOIO OCYILECTBICHUS
[IpoTokonma cropoHamMu OyIeT YCTaHOBJICH
Kacnuiickuii niaH permoHajbHOrO COTPYA-
HUYecTBa B OOpHOE C 3arps3HEHHEM HE(PTHIO
B YpE3BbIUYAHBIX CUTYyaIUAX.

Crarpst 5 IlpoTokona mocBsilieHa HaIH-
OHAJIbHBIM CHUCTEMaM M ILJJaHaM JAEHCTBUI
B UPE3BBIYAHHBIX CHTYalUAX I OOPHOBI
C MHIUJCHTAMHU 3arpsi3HeHus HedToio. Kaxknast
13 J0TOBapUBAIOLIUXCSA CTOPOH CO3JaeT Hallu-
OHAJIPHYI0 CHCTEMY OIEpaTHUBHOIO pearupo-
BaHUs HA 3arpsA3HEHHE HEPTHIO. JTa CUCTEMA
JOJDKHA BKJIIOYATh CIEAYIOLIME IapaMeTphl:
a) HazHaueHue KommneTeHTHOro HalHMOHalb-
HOT'O0 OpraHa, OTBETCTBEHHOI'O 3a F'OTOBHOCTh
U pearupoBaHMe Ha MHLMJEHTHI 3arps3HEHUs
HeThIO; ©0) HAMOHANBHBIA OIEPAaTUBHBIN
KOHTAKTHBIM MyHKT, OTBEYAIOLIUH 3a MOJyyde-

HUE W Tepenadqy WHGOpMAIUU O CIIydasx 3a-
rpsi3HeHUsI He(ThIO, KaK yKa3aHo B I 4 cT. 7
Hacrosimiero [IpoTokorna; B) KOMIIETEHTHBIN
HaIMOHATBHBIA OpPTaH MMEET MPaBo JACHCTBO-
BaTh OT UMEHHU JIOTOBAPUBAIOIICHCS CTOPOHBI,
4TOOBI 3aMPOCHUTH TOMOIIL WIN TPUHSITH pe-
meHue 00 OKa3aHUH 3aIlpallinBaeMOM ITOMOIIIH.
Kaxmas noroBapuBaromasicss CTOpOHA JIOJIK-
Ha COCTaBUTh W PEalIM30BaTh HAIMOHATHHBINA
IUIAH JIEUCTBUU B YPE3BBIYANHBIX CUTyaLHSIX
JUIs 00ecIieueHUsT TOTOBHOCTH M pearnpoBa-
HUS HA WHIIUJICHTHI, CBSI3aHHBIC C 3aTrPSI3HCHU-
eM He(Thr0. ['0Ccy1apcTBEHHBIN HAITMOHATBHBII
IUIAH JIEUCTBUU B YPE3BBIYANHBIX CUTyaLHAX
JIOJKEH BKJTFOUATH B ce0sI CIISTYFOIINE TYHKTHI:
a) TIOJIOKEHWUSI, OIHCHIBAIONINE aJIMHUHUCTpA-
THUBHYIO OPTraHW3alMi0 W OTBETCTBEHHOCT,
HallaraeMyl0 Ha KaXIbl W3 COCTABIISIOIINX
OPTaHOB IPH TIOATOTOBKE U OOpHOE ¢ MHITUICH-
TaMH, BBI3BAHHBIMHU 3arps3HEHUEM HE(DTHIO;
0) ompeneneHrne BO3MOXKHBIX UCTOYHUKOB BBI-
OpocoB He(TH; B) oOmHcaHHe O0OpPYIOBAHHS
W YEIIOBEYECKUX PECypcoB, KOTOpPHIE MOTYT
OBITh MCITOJIB30BaHBI JIsl OOPHOBI ¢ WHITUICH-
TaMU 3arps3HeHUs He(ThIO; I) crielu(UKaIUs
Mep BPEMEHHOTI'0 XpaHEHUsS U OKOHYATEIHbHOU
YTHIM3AIUU COOpaHHON He(TH.

B ciydae BO3HUKHOBEHUSI HEOOXOIMMO-
CTH KaXXJjas CTOPOHA-yYAaCTHHWIIA YCTaHABIIH-
BaeT MUHUMAIIbHBIA YPOBEHb MPEIBAPUTEIIh-
HO YCTAHOBJICHHOTO OOOPYIOBaHHUS, 4YTOOBI
AMETh BO3MOXHOCTh 3((deKkTHBHO padboTaTh
co cOpocamMu He(TH, OCYIIECTBIAS ITYy Jes-
TENBHOCTh B COTPYJHHUYECTBE C MPEANPUSITH-
SIMU HE(DTSHON M CYJOXOIHOW TPOMBIIILICH-
HOCTH, aJIMUHUCTPALMSIMA TIOPTA U JIFOOBIMHA
JPYTUMHU COOTBETCTBYIOIIMMHU OpraHU3AIUsI-
MH, W TIOJJICP)KMBACT B pabodeM COCTOSHUU.
KonmaecTBo 000py/10BaHUS JOJKHO COOTBET-
CTBOBaTh TOMY KOJHYECTBY OOOpYIOBaHWS,
KOTOpOE MOXET TMOHAJ00MThCS TPHU OIpeJie-
JICHHOM pHCKe 3arpsi3HeHus HedThro. Kaxmas
W3 JIOTOBAPUBAIOIITUXCSI CTOPOH CAMOCTOSTEIIb-
HO WJIM B paMKaXx JIBYCTOPOHHETO MW MHOTO-
CTOPOHHET0 COTPYJHHYECTBA YCTAaHABIWBAECT
MPOTPAMMBI TI0 IPOBEACHUIO YUSHHUH U TIOJTO-
TOBKE TMEPCOHAJA JJIsl YIYUIICHUS COCTOSTHUS
TOTOBHOCTH OPraHOB, OTBETCTBEHHBIX 3a pe-
IIIEHUE BOMIPOCOB, CBSI3aHHBIX C 3arpsI3HEHUEM
He(THIO.
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B IlpoTtokone npeaycMOTpeHbl MOJIOXKe-
HUsI 00 OOMEHE MEXJy CTOpOHaAMH HH(POp-
Malued M ee pacHpoCTpPaHEHHUH, COIJIACHO
KOTOPBIM KaXk/1ast U3 CTOPOH COCTaBJISET U I1e-
penaer B cekpeTapuaT JA0KJal O CTEIEHU OCY-
mectBiIeHus [IpoTokorna, a Takxke 00s3yeTcs
a0 HampsAMyro, THOO0 Yepe3 pernOHATBHBIN
MEXaHHU3M pacHpoCTpaHATh Cpeau JApyTHux
CTOPOH CIEIYIOMYI0 HHPOPMAIHUIO: a) HH-
(dopmanuio, Mpenmucanuyio B . 1 craTeu 5
u 2 (a) Hactosmero [Iporokomna; 6) mHpOpP-
MaIuio 00 WCIOIH30BAHUH HOBBIX CIIOCOOOB
MpeIOTBpAILEHHUs 3arpsA3HEHUs MOPCKOH cpe-
JIbI HE(PTBIO M O HOBBIX Y(P(PEKTUBHBIX Mepax,
MpPUMEHSEMBIX B OoppOe C 3arps3HEHHEM,
BKJIIOYAsl pe3ysbTaThl MCCIEI0BATEIBCKUX
MIpOrpaMM; B) HHPOPMALIUIO O KPYITHBIX HHIIH-
NCHTAaX, CBSI3aHHBIX C 3arps3HEHUEM HE(THIO.

[IpoTokon Takxe perjaMeHTUPYeT Io-
PAIOK YBEJOMJIEHHS CTOPOHAMU ApPYyr JIpyra
0 3arps3HEHUH, ONEPATUBHBIE MEPHI B CiIyya-
SIX pa3JINBOB HE(TH, IIITAHEI IEHCTBUI Ha OOp-
TY Cy/1I0B, HAa MOPCKHX YCTaHOBKax, B MOPCKHUX
MopTax M Ha 00BEKTaX 10 NepepadoTke HeTH
B UpEe3BbIYAIIHBIX CUTYalUAX, CBI3aHHBIX C 3a-
rps3aeHHeM He(ThI0. OTIETBHO BBIHECCHBI
MIOJIOKEHHUS O B3aMMOIIOMOILU CTOPOH B CIIy-
yasgx ¢ MHUUJEHTAMM 3arpsi3HEHUsS U BO3MeE-
LIEHUH pPacXoJOB, BBI3BAaHHBIX OKa3aHHUEM
3TON ITOMOIIH.

Bo Btopoii rmaBe IIpoTtokona paccma-
TPUBAIOTCA OPraHU3ALUOHHBIE IIOJIOKEHUS
00 OpraHM3allOHHBIX CTPYKTypax, a TaKKe
(YHKIIUM PErHOHANBEHOTO MeXaHW3Ma, KOTO-
pBIif OKa3bIBaeT COJEICTBUE B ONEPaTUBHOM
1 2QPEeKTHBHOM pearupoBaHUM Ha CITyJan 3a-
TPSI3HEHUS 10T OBAapUBAIOIIUMCS CTOPOHAM.

K HanuoHalbHBIM HOpPMaM pPOCCHUHCKO-
ro 3aKOHOJATEeIbCTBA OTHOCATCS IOJIOKEHUS
®enepanpaoro 3akona Ne 287-03 «O BHe-
CeHUM wu3MeHeHuid B DenepanbHbIl 3aKOH
«O KOHTWHEHTaJIbHOM Iieib(pe Poccuiickoit
Oenepannny n DenepanbHblil 3aK0H «O BHY-
TPEHHUX MOPCKUX BOJaX, TEPPUTOPUATIEHOM
MOpe W Ipuiiexkamei 3oHe Pocculickonn Pe-
neparum» ot 30 nexadps 2012 rona. Jlanubiii
3aKoH yCTaHABIMBACT OOS3aHHOCTH DKCILTY-
aTUpPYIOLIe opraHuM3alMyu 10 OpraHu3aluu
U TPOBEIEHUIO MEPOIPUATHUN, HaIpaBJeH-
HBIX Ha MPEeAOTBpallleHUue 3arps3HEHUs] MOps

HE(PTHIO IPH OCYIICCTBICHUH TPOMBIILICHHON
NEeITeTPHOCTH Ha KOHTHHEHTAIBFHOM IICTb]e.
[Ipu ocyiecTBIeHMN MEPONPUATHI, HallpaB-
JICHHBIX Ha MIPEeIyTIPEekICHUE pa3TNBOB He(PTH
U HE(PTEIPOIYKTOB, SKCILTYaTHPYIOIasi opra-
HU3aIUs JOJDKHA CO3/IaTh CUCTEMY HaOIIoze-
HUH 32 COCTOSIHHEM MOPCKOM Cpelibl B pailoHe,
r7leé OHa OCYLIECTBJISET CBOIO J€SATEIbHOCTH
(B TOM uyucie cucteMy OOHapyXeHHs pas-
JTUBOB HE(PTH U HEPTEIPOIYKTOB), CHCTEMY
CBSI3U U OIOBEILEHHUsI O BOSHUKIINX Pa3IuBax
HePTH U HEPTEMPOILYKTOB, COOTBETCTBYIOIINE
TpeOOBaHUAM, KOTOPHIE YCTAaHOBJIEHHI [IpaBu-
TenbcTBOM Poccuiickort Denepannu, u o0oe-
CIeYNTh (PyHKIMOHUPOBAHUE TAKUX CHCTEM;
UMETh (PMHAHCHPOBAHUE JJISI OCYIICCTBICHIS
MEPOIPUATUH, MPELYyCMOTPEHHBIX IIJIAHOM
MpEenyNpexXAeHUsT U JIMKBUJALUU DPa3IMBOB
HePTH U HEPTEIPOIYKTOB, BKIIOYAsl BO3ME-
LIeHHe B IOJHOM o0beMme yuiepOa, MpUYH-
HEHHOI'0 OKpYJKalolled cpele, B TOM 4YHUCIIE
BOIHBIM OWoOpecypcaM, JKU3HH, 30POBBIO
U UMYLIECTBY TpaxKJaH, UMYILECTBY IOpPHUIH-
YeCKHX JIMIl B pe3ylIbTaTe pPa3lnBOB HEPTH
1 He(hTETPOTyKTOB.

B cootrBerctBumM ¢ mnonoxenusmu Ilo-
cra”HoBieHus IlpaBurensctBa Poccuiickoit
Oenepannu Ne 613 (B pen. [loctanoBnenwus
[IpaButensctBa PO ot 15.04.2002 Ne 240)
ot 21 aBrycrta 2000 roga B 3aBUCHIMOCTH OT Ta-
KHX MOKa3aTeJeil, Kak 00beM U ILIOIaab pas-
nuBa HePTH U HEPTEPOAYKTOB Ha TEPPUTO-
pHUH, BO BHYTPEHHUX IPECHOBOIHBIX BOAOEMAX
BBIJCIIAIOTCS YpE3BbIUalHbIE CUTyalLUU MSATU
BUJIOB (JIOKAJIBHOI'O, MYHHUIMIAJIBHOIO, TEp-
PUTOPUATBHOTO, PETHOHAIBHOTO, (emepab-
HOIO0 3HAY€HHUs) — 4Ype3BblYailHble CUTyaluu
MOJPA3JEIISIIOTCS HAa BUJIBI UCXOIS U3 UX 00b-
eMa U TeppUTOpUM pa3ziuBa. B 3aBucumocTn
0T 00beMa pas3nuBa HePTH U HEPTEIPOTYKTOB
Ha MOPCKOM IIPOCTPAHCTBE BBIJEISAIOTCA TPU
BUJIA UPE3BBIYAHHBIX CUTyall (JIOKaJlbHOTO,
PETHOHATBHOTO U (peIepaIbHOTO 3HAUCHUS)
B 3aBICHMOCTH OT 00beMa pa3iuBa HepTH HITH
He(TEPOAYKTOB.

CornacHo nosoxkeHussM IloctaHoBiieHus
[IpaButenbcTBa PO «O06 yTBep)kaennu [omo-
KEHUS 00 OCYIIECTBICHIH [OCYIapCTBEHHOTO
MOHHUTOPHHTA BOTHBIX 00BEKTOB» OT 10 ampe-
nst 2007 roma Ne 219 ycranaBiamBaeTcsi rocy-

- 645 -



Araz O. Mursaliev. Correlation of International and Russian National Law with Regard to Environmental Protection...

JApCTBEHHBIH MOHUTOPHUHI, L€JIb KOTOPOIo
CBOEBPEMEHHOE BBISIBIEHUE U IPOTHO3UPOBA-
HHE HEraTUBHOT'O BO3/IEHCTBU S, OKa3bIBAEMOI'0
Ha BOJIHbIE OOBEKTHI, a TAK)KE pa3BUTHS Hera-
THUBHBIX [IPOLIECCOB, KOTOPbIE OKA3bIBAIOT BIIH-
SHHE Ha COCTOSIHUE BOJHBIX OOBEKTOB U Kaue-
CTBO BOJbl B HUX; pa3paboTka U NPOBEIECHUE
KOMIIJIEKCOB MEPOIPUATUN 0 MpeaoTBpaliie-
HUIO HEraTUBHBIX IOCJIEACTBUM, BBI3BAaHHBIX
3THUMH IPOLECCAMHU.

Orta Kareropusi HAOTIONEHUH COCTOHT
U3 MOHMTOPMHIA IIOBEPXHOCTHBIX BOJHBIX
O0OBEKTOB € yYeTOM JaHHBIX MOHUTOPHUHTA,
OCYILIECTBIJISIEMOI'O BO BpeMs IPOBEACHUS pa-
00T B cpepe THAPOMETECOPOTIOTHH U CMEKHBIX
¢ Hel cdepax; MOHHUTOPHHTA COCTOSHUS THA
n OeperoB BONHBIX OOBEKTOB, a TaKkKe CO-
CTOSIHMSL BOJOOXPAaHHBIX 30H; MOHUTOpPUHTA
MOJ3€MHBIX BOJI C YYETOM JaHHBIX rocynap-
CTBEHHOTO MOHHUTOPUHIA COCTOSIHUS HEAD;
HaO0JIIOEHUH 32 BOJIOXO35CTBEHHBIMH CHCTE-
MaMHM, B TOM YHCIIE 32 THIPOTEXHUYECKUMU
COOPYXKEHUSAMH, 32 00bEMOM BOJL ITPHU BOJIOIIO-
TpebieHun u cOpoce BOA, B TOM UHCIE CTOY-
HBIX, B BOIHBIC OOBEKTEHI.

B uuncne kiro4eBbIX MOJ3aKOHHBIX aKTOB,
CITY’KalluX JIey 3allUThl OKPYIKaIOLIEeH cpeibl
Kacnuiickoro peruona, moMumo BblILI€Ha3BaH-
HBIX, cleAyeT yka3arh [ljlaH KOMILJIEKCHOIO
CTUMYJIUPOBAaHUS OCBOEHHUS MECTOPOXKJIe-
HUH YTJIEBOAOPOAHOIO ChIpbS Ha KOHTUHEH-
tanpHOM Mmenb(e Poccuiickoir denepanun
W B POCCHUHCKOM YacTh (POCCHUHUCKOM CEKTO-
pe) nxa Kacnumiickoro mopsi (Rasporjazhenie
Pravitel’stva.., 2014), [Ipuka3z «O0 yTBepxie-
HUU AJMUHHUCTpaTUBHOIO periiaMeHta dexe-
paipHOU ciyx)0bI Oe3omacHocTH Poccuiickoit
@Denepauyyl 0 HCIOJHEHHUIO TOCYJapCTBEH-
HOU (YHKIIMH IO OCYIIECTBICHHUIO TOCyIap-
CTBEHHOTO KOHTpPOJISI B chepe OXpaHBl MOp-
CKUX OHMOJIOTHYECKHAX PECYpPCOBY», H3TAHHEIH
Oenepanpaoit Ciyx0oit besomacHoctn Poc-
cuu (Prikaz FSB Rossii.., 2012) u ipyTrHe akThbI.

3akoH «O corjiameHusx o pasfielse Mpo-
OyKuuu» 3arparuBaer Kacnuiickyro akBaTo-
PHUIO TOCTOJBKY, HMOCKOJIBKY B OTHOIIEHHUSX
Poccun m Kaszaxcrana pocTaTodyHo [ojroe
BpeMsl paccMaTpuBaeTCs BOIPOC O COBMECT-
HOU pa3paboTke XBaJBIHCKOTO MECTOPOXKJe-
HUS 00CHMHU CTOPOHAMU. 3aKOH IIPEAyCMaTpH-

BaeT OOS3aHHOCTH TPHHITHSI HEOOXOTUMBIX
Mep I10 3aIIUTe OKPYIKAIOLIeH cpelibl IPU OCy-
IIECTBJICHUH COOTBETCTBYIOIINX pPadoT, 00s-
3aTEJIbHOIO0 CTPaxOBaHUS OTBETCTBEHHOCTHU
[0 BO3MEILEHHUIO yliepOa B cilydae aBapuid,
KOTOpbIC TOBJEKJIX 3a cOOOH BpeIHOE BIHUS-
HHUE Ha OKPYXKAIOILYIO Cpeay, TMKBUIALUU TO-
cienacTBuil Takoro BoszekicTBus (Federalnyj
zakon.., 1995). Ilpunsarue IIpaBuTEIBCTBOM
P® pononHuTeNnbHBIX Mep, HalpaBlIEHHBIX
Ha 3alIUTy OKpYXKalolled Cpeibl, COIJacHO
MOJIOKEHUSAM CT. 17 3aKkoHa SBIISIETCS OJHUM
13 UCKITFOUCHHUN U3 IEHCTBUS CTaOMIN3aIlHOH-
HOI OroBOpKU i1 uHBecTopa. [Ipencrasnser-
Cs1, UTO BOIIPOCHI 3aILUTHI OKPYKAIOIIEH Cpeibl
pernoHa OyAyT peain30BaHBI B pa3padaThiBa-
€MOM COTJIaIlIEHUH HA OCHOBAHUU IOJIOKEHUI
YKa3aHHOT'0 3aKOHA, U IOTOMY HEJb3s UCKIIIO-
9aTh cepy ero neicTBUS M3 paccMaTpuBaec-
MO HaMU MEXTOCYJJapCTBEHHOM U KOMILIEKC-
HOM CHUCTEMBbl OXpaHbl OKpY’KaloLeH cpeabl
Kacnuiickoro mops.

[ToMuMO yKa3aHHBIX aKTOB, peaju3alluu
MOJIOKEHUH  MEeXJIyHapOJHO-IIPAaBOBBIX  aK-
TOB CIIOCOOCTBYIOT TaKkXe aKTHl HAJIOTOBOTO
3akoHojarenberBa P®. OtaensHO ciepyer
OTMETHUTH DJKOJOTHYECKYIO0 (YHKIHIO HaJO-
roBeix martexxei. Tak, Kacnwmiickomy mopto
Kak O0BEKTy OBLI IPUCBOCH CHCHHAIHHBIN
KO3 (PUIIMEHT OSKOJOTHYECKOH 3HAUYUMOCTH,
KOTOpBIM HCIOJIb3yeTCA IPU pacdyere CyM-
MBI IUIaThl 32 IPUYMHEHHOE HEraTUBHOE BO3-
neiicrue. llpeacraBisieTcs, YTO HaJOrOBOE
3aKOHOJATENIbCTBO MOYKET BBICTYINATh JOCTa-
TOYHO Y(PPEKTUBHBIM HHCTPYMEHTOM OXPaHbI
OKpyXkaromeld cpenpl, B ToM uucie Kacnuid-
CKOT'O PEruoHa, MOCKOJBKY BBICOKHE CTaBKHU
COOTBETCTBYIOIINX TUIATSKEH 00SCIIEUHBAIOT
HECOMHEHHYI0 3KOHOMHUYECKYIO 3aUHTEPECco-
BaHHOCTh CyOBEKTa XO3SMCTBEHHONW W WHOU
KOHOMHUYECKOU eI TeTLHOCTH B HEOOXOIIMO-
CTU OOECHEeYEHUSI COCTOSIHUS HKOJOTMUECKOI
00CTaHOBKM pEruoHa Ha [JOJKHOM YPOBHE.
Hanoroseiii konekc P® BBIONHAET U MHYIO
¢ynknuro. Hampumep, B ¢T. 147, Xak u B psje
WHBIX CTaTeH, COOepKHUTCs ciemyromas hop-
MYJIMPOBKA: «TOBap HaXOIUTCA Ha KOHTHUHEH-
tabHOM Mmenb(e Poccuiickoir dDenepanun
U (UJIHM) B UCKJIIOYUTEIBHOM 3KOHOMUYECKON
30He Poccuiickoit denepanuu 1mmub60 B poc-
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CHUUCKON dYacTu (POCCHMCKOM CEKTOpe) THa
Kacnuiickoro Mopst». Takum 06pa3zom, 3aK0HO-
JlaTellb HEJBYCMBICIEHHO MOJYEPKUBAET OCO-
ObIii craryc Kacnwuiickoii akBaToOpuu, OTJIMY-
HBII OT NMPAaBOOTHOILEHUH, CKJIaIbIBAIOLINXCS
B HCKJIFOUUTENBHON SKOHOMUYECKOU 30He Poc-
cuiickoil Peaepanu U Ha KOHTHHEHTAJIbHOM
melnbde.

B KonBenumn o mpaBoBoMm craryce Ka-
crimiickoro Mopsi, npuusaToit B 2018 rony, Ka-
CIUICKOE MOpe MOJTYUHJIO IOPUIMYECKUi cTa-
Tyc o3epa. B To >xe BpeMs miis Lesei oXpaHbl
okpyxartomiet cpeast Kacnuiickoe Mmope 10IK-
HO paccMaTpuBaThes Kak Oaccein. [TpuHImn
OacceitHoBOro ympaBieHus pecypcamu Ka-
CIIUHCKOI'0 MOPs Y Ke IOy UHJI CBOE 3aKperLie-
HUE B psJie IPEAbI Y IMX COIVIALIeHUH KacTuii-
CKHX rocynapcts (Hanpumep, B CoriameHuu,
3aKkiodeHHoM Mexay [IpaButenscrBoM Poc-
cuiickoit ®eaepanuu u [IpaBurenscteoM Hc-
namckor PecryOnmkn WpaH o coTpymHHue-
CTBE B 00J1aCTH PHIOHOTO X035KCcTBA OT 18 Mast
1996 rona), a Takke OTpak€H B JOKYMEHTax
[Iporpammser passutust OOH. TlpuHiun Oac-
CEITHOBOT0O yIpaBlIeHUs pecypcaMH HoApasy-
MEBaeT, YTO IIPABO OXPaHbl OKPYyXKaIOLIeH cpe-
Jbl JOJDKHO YCTaHaBJIMBATh OTBETCTBEHHOCTh
3a ymep0 OT pa3IHMYHBIX HCTOYHHKOB 3arps3-
HEHHS JasKe B TOM ciIydae, KorJa OHH (pH3mye-
CKHU CBSI3aHbI C UHBIMU IIPUPOAHBIMU OOBEKTA-
Mmu (atMmocdepa Hag Kacmuiickum MopeM, CTOK
BIAJAIONINX PEK, 'PYHTOBBIE BOABI U IIPOY.).
Cpenu Takux HCTOYHUKOB 3arps3HEHUs] CTOK
C peK, BKJItoYas MPOMBILUIEHHBIN CTOK, SIBJIS-
eTcsl HanOoJee OMacHBIM, a BOIPOC yCTaHOB-
JIeHUS! OTBETCTBEHHOCTH 3a HEro — Hauboiee
aktyanbHbIM. CtaThs 20(e) Terepanckoi KoH-
BEHIIUU OTIEJIBHO YKa3bIBaCT HA HEOOXOMIH-
MOCTh JaJbHEHIIeH pa3paboTku 0e30ImacHBIX
METOJIOB PEryJIMPOBaHUsI PEYHOI0 CTOKa, a II.
(f) Toit xe cTaTh! MPEAYCMOTPEHO 0OBEANHE-
HUE YCHUJIMH TOCYIAapCTB IO BBIPAOOTKE eIH-
HBIX METOJIOB OLIEHKHU yIlep0a, IPUYUHEHHOIO
3arpsA3HEHUEM.

B nexa6pe 2012 roma k PamoyHOH KOHBEH-
nuu 2003 roga Oput ipuHAT [IpoTokon 1o 3a-
mute Kacnuiickoro Mopsi OT 3arps3HeHus
13 Ha3eMHbBIX HCTOYHUKOB U B PE3YJIbTATE OCY-
LIECTBIISIEMBIX Ha CYIlE€ BUJOB JI€ATEIbHOCTU
Ha deTBepToil ceccun Kongepenmuu CtopoH

(KC4) B 1. MockBe, nmeHyeMbIit «MOCKOBCKHUH
npoToko». DakTHUecKn MPUHATHE CTOPOHA-
MU naHHOro I[IpoToKoia cTano 3aKperieHrneM
WHTCTPUPOBAHUS TPHHIHIA OAaCCEHHOBOTO
YIIpaBIICHIS MOPCKUMH pECypCcaMy Ha ypOBHE
PETHOHATBHBIX MEKIYHAPOIHBIX COTIAMICHAN
Kacnuiickoro pernona.

B cratesax 4-6 IIporokona yTBEpKaeHBI
MEpHl €ro BBIITOTHEHUIO, OIMHMCAHBI MPHHIIN-
B, KOTOPBIMH PYKOBOJICTBYIOTCSI yUACTHHKH,
B TOM YHCJIC H3BECTHBIM MPHHIIHII «3aTPs3HHU-
TeJh IUTATUT», a TaK)KE UCIIONB3YeMBIE COOT-
BETCTBYIOIIUMH KOMIECTCHTHBIMH OpTaHaMHU
HOPMBI B KPUTEPUH, B TOM YHCIIE IS pa3pa-
OOTKH PpErHOHAJBHBIX IPOTpaMM U IIJIaHOB
nevictBuit (Protokol po zashhite Kaspijskogo
morja.., 2012).

[IToMUMO OCHOBHBIX MOJIOKEHUH, B TIPO-
TOKOJI BBIHECEHBI IIONIOXKEHUsT 00 wH(popma-
WU 1 cOOpe TaHHBIX, MOHUTOPUHTE U OIICHKE.
B pamkax monokeHW#l W IporpaMM MOHH-
TOPUHTA, TIPETyCMOTpeHHBIX B cT. 19 Tere-
paHCKOW KOHBEHLIWHU, W TPH HEOOXOIUMOCTHU
B COTPYAHHYECTBE C KOMIIETEHTHBIMH MEXK-
IYHApOAHBIMH OpPTaHH3AIMSIMH  JIOTOBapH-
BAIOIIHNECS CTOPOHBI [0 MEpe BO3MOXKHOCTH
JIOJDKHBL  OCYIIECTBIISITH: a) cOOp NaHHBIX
1 THPOPMAIUH, TOATOTOBKY M BEJCHUE HAIIH-
OHAJIBHOM 0a3bI JAHHBIX O COCTOSTHUU MOPCKOM
cpeasl U IpuOpeXHBIX paiioHoB Kacnuiickoro
MOpsI C TOYKH 3PEHUS €ro (PU3MIECKUX, OHO-
JOTHYCCKUX M XUMHUYECKUX XaPaKTCPUCTHK;
0) cOop maHHBIX ¥ HHPOPMAIUH, TIOATOTOBKY
U BeJICHUC HAIlMOHAIBHOW 0a3bl TaHHBIX, CO-
IepKaliel CBeJCHHS O MOCTYIAIOMNX U3 Ha-
3eMHBIX HCTOYHHKOB BEIIECTBAX, IEPEUHCIICH-
HeIX B [Ipmnoxennn x IIporokony, Bkirodas
HHPOPMAIIUIO O paclpeneieHIN UCTOYHUKOB
1 KOJTMYIECTBAX TAKUX BEIICCTB, TOCTYMUBIINX
B MOPCKYIO Cpefy u npudpekHblie paitonsr Ka-
CITHIICKOTO MODSI; B) PET'YJLSIPHO IIPOBOAUTE pe-
THOHAJIBHYIO OIECHKY (HE peke UeM OIMH pa3
B IISITH JIET) COCTOSTHUSI MOPCKOW CPEIBI U paii-
onoB Kacnuiickoro Mops; r) CHCTEMaTHYECKH
OLICHUBATH YPOBHU 3arps3HEHUS BIOJIH CBOUX
OeperoBBIX JHHHH, B YaCTHOCTH, B OTHOIIE-
HUU BUJIOB ESITEIHHOCTH M BEIIECTB, KOTOPHIE
nepeuncieHsl B [Ipmioxennn k IIporokory,
U PEryJsIpHO TPEIOCTABIATh HH()OPMAIIHIO
[0 PTOMY BOIIPOCY cekpeTapuary. Jlorosapu-
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BAIOIIUECS] CTOPOHBI OCYHIECTBISIIOT COTPY/-
HUYECTBO TIO CO3/IAHWIO JJIEMEHTOB PEruo-
HaJILHOW MPOTpaMMbl MOHUTOPHHTA, a TaKXKe
COBMECTHMBIX  HAlMOHAJBHBIX  MPOrpamMM
MOHUTOPHHTA C AHAIUTHYECKUM KOHTPOJIEM
KadecTBa JUJIsI COIEUCTBUST XPAHEHUIO, TIOUCKY
¥ OOMEHY JIaHHBIMH.

[IpoToKON ycTaHaBIMBAET TaKKE CUCTE-
MY OTYETHOCTH CTOPOH O MPEANPHHSATHIX Me-
pax 1o ero BHITIOIHEHHUIO.

Pexw, o3epa, Mops v Ipyrue BOgHBIC 00b-
eKTBI 3a4acTyl0 MOTYT TEepeceKaTh TPaHUIIbI
TOCYJIapCTBa M HAXOIUTHCS HA TEPPUTOPUH
JIBYX U 0oJiee CMEeXHBIX rocynapcTs. [Ipume-
HEHHWE OIMHCAHHOTO MPHHIUIA 0acceHHOBOIO
yIIpaBJICHHS, BOBJICYEHUE B €T0 WCIOIH30Ba-
HHE JPYTUX YYACTHHUKOB JAIOT BO3MOKHOCTH
TTOJTHOIIEHHO HCCIIE0BATH MPUPOTHBIC XapaK-
TEPUCTUKH BOJHBIX O0BEKTOB U 3((HEKTHBHO
VIPaBJIATh UMH, BMECTE C TEM CIOCOOCTBYS
VIY4YIICHUIO KOOPIAWHUPOBAHUS JEHCTBUN
MEX]1y pa3HBIMU TOCYAAPCTBAMHA U UX KITIOYE-
BBIMU B 3TOH chepe opraHaMH.

B HanmoHabHOM 3aKOHOAATENHCTBE TIPH-
KaCUUCKUX TOCYJIapCTB JIAHHBIM TPUHIUTI
HaXOJUT CBOE OTPAKEHUE KAK OJINH M3 OCHOB-
veix. Tak, B c¢1. 16 BomHoro kogekca A3zep-
OaitypkaHa oT 26 aekadps 1996 roma mpuHITAT
0acceifHOBOTO YIIPABIICHUS] YKA3bIBACTCS KaK
OJIMH M3 KJIIYEBBIX B cepe HCIOIb30BAHMS
W OXpaHbl BOAHBIX pecypcoB. B Bomuom xo-
nekce PecrmyOnumkn Kazaxctan ot 9 wurons
2003 roma BKIIOYEHO TpeOOBaHUE O BHEApE-
HUM ONMWCAHHOTO TpuwHIUMA B cTpane. Cra-
Tbst 34 Kojekca Ha3pIBaeT NMPHHIIMI Oaccei-
HOBOTO YIIPABJICHHUS OJHUM €3 OCHOBHBIX
B chepe ympaBicHHS BOJHBIMH PECYypPCaMH,
6omee Toro, cT. 43 Komekca ycranaBnuBa-
€T CO3JJaHMe TaK Ha3bIBAeMBIX 0aCcCEHHOBBLIX
COBETOB, BBICTYMAIONINX COBEMATEILHBIMU
opraHam# IO COOTBETCTBYIOIIEMY OacCelHy.
PaccmoTpuM mpaBoBbie HOPMBI HAITMOHATBHO-
ro 3akoHogaTenbcTBa Poccuiickoit @enepannu
Ha TPEMET BHEAPCHHUS NMPUHIUIIA OacceitHo-
BOT'O YIIPABJICHUS] TPUPOAHBIMU PECYpPCAMH,
npuMmennmoro k Kacrmiickomy Mopro.

Cratbsa 5 Bongaoro xonekca Poccuiickoi
®eneparnun ot 03.06.2006 Ne 74-D3 Brat0Ua-
€T «MOpSI WJIM UX OT/ACIbHBIC YacTU», a TaK-
K€ «BOJOEMBI (Takwe, Kak o3epa, MpPYAbI,

OOBOJHEHHBIC Kapbhepbl, BOJOXPaHUIIUIIA)Y
B COCTaB IMOBEPXHOCTHBIX BOJTHBIX 00BHEKTOB,
YTO TIO3BOJISET CYJUTH O IPUMEHUMOCTH CO-
OTBETCTBYIOIIUX HOPM K HCCIIeyeMou chepe.
OxpaHe OKpYXKXarlled cpeabl BOTHBIX 00b-
€KTOB TIOCBSIICHBI OTHCIBHBIC ITOJOKCHUS
rnaBel 6 Komekca. Tak, B wacTHOCTH, CT. 56
3arpeniaeT: OCyIEeCTBISITh COPOC B BOJIHBIC
00BEKTHI ¥ 3aXOPOHECHHE B BOJHBIX 00BEKTAX
OTXOJIOB ITPOU3BOJICTBA U MOTPEOJICHHUS, B TOM
YUCIe Cy/I0B, BRIBEICHHBIX U3 IKCILTyaTalnH,
WHBIX TIJIABYUYHUX CPEJACTB (MX YacTell n Mexa-
HHU3MOB); 3aXOPOHCHHE B BOJHBIX O0BEKTaX
SIIEPHBIX MaTepUaJiOB, PaJIMOAKTHUBHBIX Be-
mecTB; cOpOoC B BOAHBICE OOBEKTHI CTOYHBIX
BOJI, COJIEp)KaHWE B KOTOPBIX pPAJTUOAKTHUB-
HBIX BEIIECTB, MECTULHIOB, aTPOXHUMHUKATOB
W JIPYTUX OMACHBIX JUISI 3JI0POBBSI YEIOBEKA
BEIIECTB W COCJAMHEHWI MPEBBIIIACT HOpMa-
THBBI JIOITYCTUMOTO BO3CHCTBHS HA BOJIHBIC
00BeKTHl U Jp. Bo u3bexaHue MOBTOPEHUS
BBIIIICU3JI0KCHHBIX  ITOJIOKCHUH  OTMETHM
numb, 4yTo Kopexc ycTaHaBiamBaeT CIENH-
aJIbHBIC BOJIOOXPAHHBIC 30HBI U IPUOPEIKHBIC
3aI[MTHBIC TIOJIOCHI B IIENSIX 3AIIUTHI TPUPOJI-
HOM cpelbl BOJHBIX OOBEKTOB, & TaKXKE CO-
JIEPKUT OTCHUIKHU K BBIIIICHA3BAHHBIM aKTaM,
B YaCTHOCTH, TI0 BOIIPOCAM IMPEIOTBPAIICHUS
JKOJIOTHYEeCKUX KaTacTpod. [Ipencrapisercs,
YTO HECMOTPS HA TO, YTO BOIPOCHI 3AIUATHI
OKPYXKAOIIEH Cpeabl HE SBISIOTCS IEIEBBIM
Ha3zHauenneMm Kozekca, ero moiokeHus 0e3-
YCJIOBHO HEOOXOTUMBI JIJISI CO3/TaHUS TIPE/IITH-
caHHoi PaMOYHOM KOHBEHIINEH KOMILIEKCHOMN
CHUCTEMBI OXpaHBI OKpyKaromieil cpensl Ka-
CIIUICKOTO PEruoHa.

Bonpoc o mpumenumoctu ®enepaiibHO-
ro 3akoHa «O Heapax» K paccMaTpUBaeMbIM
ABTOPOM  TPABOOTHOIICHUSIM  aHAJIOTHYEH
paccMoTpeHHOMY panee Borpocy denepaib-
HOTO 3aK0Ha «O BHYTPEHHUX MOPCKHUX BOZAAX,
TEPPUTOPUAITIEHOM MOpE W TPUIICKAIICH 30HE
Poccwuiickoit ®eneparuny. Cuanraem, 4T0, OC-
HOBBIBASICh HA paHEe BHICKA3aHHBIX MPEATIONO-
KEHUAX, HOPMYITHPOBKAa 00 OTHECEHUH K YHC-
Jy YYacTKOB HeAp (eaepalibHOro 3HAYCHHS
YYaCTKOB HEIpP «BHYTPEHHUX MOPCKHUX BOJI,
TEPPUTOPUAITIBHOTO MOPsI, KOHTHHEHTAJIHHOTO
menbda Poccuiickori dDemeparnuny, koTopas
3akperieHa B cT. 2.1 3akoHa, oOycliaBnBaeT
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BKJIIOUYEHHUE JAHHOI'0 aKTa B KOMILIEKC 3aKOHO-
JaTeIBHBIX aKTOB, 00CCIICUNBAIONINX 3AIIHUTY
okpyxatomiei cpensl Kacnuiickoro permosa.
Tak, cT. 23 mpeaycMarpuBaeT HEOOXOAUMOCTh
«IIPEJOTBpALIEHUs]  pa3MELICHHUs  OTXOJOB
MIPOU3BOJCTBA U TOTpPEONICHUS Ha BOmocOop-
HBIX IUJIOMIAJIX TOA3EMHBIX BOJHBIX OOBEK-
TOB M B MeCTax 3aJIeraHusl MOA3EMHBIX BOJ,
KOTOpPBIE UCIIOJIb3YIOTCS 1A LIeJIeil MU TheBOIro
BOIOCHAOKEHUST WIIH TEXHOJIOTHIECKOro ole-
CIIEYEHUS BOJIOM OOBEKTOB MPOMBILIIEHHOCTH
1100 OOBEKTOB CEIBCKOXO3SHICTBEHHOTO Ha-
3HAYEeHMS UM PEe3ePBUPOBAHUE KOTOPBIX OCY-
LIECTBJIEHO B Ka4eCTBE UCTOYHUKOB IMUTHEBO-
T'0 BOJIOCHAOKEHIISI.

CornacHo nonoxkenusiM  [locranoBie-
Hus IlpaBurensctBa Poccuiickoit @enepannu
«O06 yrBepxnennn [lonoxxenus 00 ocyrmiect-
BJIEHUM TOCYIapCTBEHHOTO MOHMTOPHUHIA
BOIHBIX OHOJIOTHYECKHX PECYpPCOB H MpHMe-
HEHUHW €ro JaHHbIX» OT 24 nekabps 2008 r.
N994 MOHUTOPHHI TPEJICTaBIsICT COOOM
OCYLIECTBIISIEMYIO C IOMOIIbIO TEXHUYECKUX
CpeAcTB (KOCMHUYECKHe, WH()OPMAIIHOHHEIC
TEXHOJIOI'MH) CUCTEMY HaOJIOACHUM, TO3BOJIA-
IOLIYI0 OTCJIEKUBATH KaueCTBO, YUCIEHHOCTb,
pacripenelieHie 1 BOCIPOM3BOACTBO OHOIIOTH-
YECKUX PECypPCOB, BHICTYNAIOIINX B KauecTBE
00BEKTa PHIOOJIOBCTBA WM )K€ B KAadeCTBE
cpenpl odutaHusa. Kpome TOro, MOHUTOPUHT
B COOTBETCTBUHU C paccMaTpUBaeMOl HOpMOM
BKJIFOYaeT HAOIIONEHNE 3a PBHIOOIOBCTBOM
U COXpaHEHUEM OHOPECYPCOB BOIHOU CPEJIbI.

3aKOHOJATENIbCTBO 00 YT'0JIOBHO-
U aJIMHMHHUCTPATUBHO-NIPABOBBIX HapyLIEHU-
SIX TaK)K€ COCTaBJIAET BaXKHYIO 4acThb CHCTe-
MBI IIPaBOBOI OXpaHbl OKPY>KaIoOLIEH Cpeisbl,
MIOCKOJIBKY 3a4acTyl0 IPUBHOCUT B pac-
CMOTpPEHHBIC BBINIC HOPMBI HEOOXOIUMEIH
9JIEMEHT NPUMEHEHUsS K HapyLIMTel0 Mep
aJIMUHUCTPATUBHO-IIPABOBOTO M YT'OJIOBHO-
ro xapaktepa (Suleymanova, 2016: 108). Tax,
rmaBa 8 Kopmekca Poccuiickoit ®Deneparnun
00 aJIMUHHUCTPATUBHBIX IPaBOHAPYILIECHUAX
(Kodeks Rossijskoj Federacii.., 2001) mocBsi-
LIeHa aJMUHUCTPATUBHBIM IpaBOHAPYLIEHU-
SIM B OOJIACTH OXpaHBI OKpY’Karolel cpersl
U npupoaonoias3oBanus. Cieayer BbIICIUTS:
HapylLIeHHe HOPM 3aKOHOJATeNbCTBa 00 KO-
nornueckoil axcrneptuse (cr. 8.4 KoAll PD),

COKPBITHE WJIM WCKAKCHHUE HKOJIOTHYCCKOM
nHpopMmanuu (cT. 8.5 KoAIl P®D), napyrienne
TpeOOBaHMI MO OXpaHEe HEAP U TUIPOMHIHE-
panbHbIX pecypcoB (cT. 8.9 KoAll P®), na-
PYILICHHE MPaBIJI OXPAaHBl BOAHBIX OOBEKTOB
(ct. 8.13 KoAIl P®), nHapymienue mpaBuil BOJO-
nostb3oBanwus (CT. 8.14 KoAIl P®), napymienne
MpaBHJ DKCIUTYaTallHd BOHOXO3SHCTBEHHBIX
WJTH BOJJOOXPAHHBIX COOPYKEHHH U yCTPOHCTB
(ct. 8.15 KoAII P®) u ap.

CrnemyeT OTMETUTB, YTO HOPMBI POCCHH-
CKOTO 3aKOHONATEIhCTBA 00 aIMHUHHUCTpa-
THBHBIX IPABOHAPYIICHHUSIX 00ECICUHUBAIOT
peanm3anuio OONBIIMHCTBA HAIPaBICHHIA,
yka3zaHHbIX B paszgenax [II m IV Pamounoi
KOHBCHIIUH, YTO TTO3BOJISICT CUUTATH MX BaXK-
HOU YacThI0 KOMIUIEKCHOH CHCTEMBI OXPaHBI
oKpy>katommeit cpexsl Kacmmiickoro pernona.
Tak, B cyneOHOW TpaKTUKE POCCHUUCKUX CY-
JIOB BCTPEUAIOTCS Jea O MPHUBJICYCHUH K OT-
BETCTBEHHOCTH 33 HECAHKIIMOHHPOBAHHBIN
cOpoc CTOYHBIX (KOMMYHAIBHBIX) OTXO/OB
0e3 COOTBETCTBYIOIIEH OYHCTKH Ha pPeIbed
MECTHOCTH B BOJOOXpaHHOI1 30He Kacmuiicko-
ro mops mo ct. 8.41 KoAIl (Postanovleniem
Arbitrazhnogo suda.., 2016); 3a wHapyie-
HHE 3aKOHONATEIBCTBA O HEIpax, CHOCOo0-
HOE TIOBJEYHh 3arps3HCHHUE MOA3EMHBEIX BOJ
n Kacnmiickoro mops (Postanovlenie FAS..,
2017) m np. ITlocranoBnenme IlsarHaamaro-
ro apOMUTPaKHOTO aINEeIUIIIHOHHOTO Cyna
or 01.12.2009 Ne 15AII-8114/2009 mo neny
Ne A53-12787/2009 00 ocTaBiIcHHH pellie-
HUs cyna O0e3 m3MeneHuil. [locranoBneHneM
ApOutpaxsoro cyma PoctoBckoit oGmactu
ot 29.07.2009 mo nemy Ne AS53-12787/2009
OBLIO OCTaBJICHO B CHJIC TOCTaHOBICHHUE Jle-
napramenta dexepanpHON CITyKOBI IO Ha130-
Py B cdepe mpupoaonoas30Banus mo FOxxaomy
(deneparbHOMy OKpYTY IO ey 00 aJIMHHH-
CTPaTUBHOM MpaBoHapymeHun denepaibHO-
r0 TOCYAapCTBCHHOT'O YHHUTAPHOTO IPEIIpH-
stust «Pocmopmopty. [lpennpusTtuie, He mMes
Ha TO pa3pelIeHus] KOMIETEHTHOTO OpraHa ro-
CYIapCTBEHHOW BJIACTH, OCYLIECTBHIO cOpOC
JIOHHBIX OTJIOKCHHUU CO CBOMX CYIOB 4epe3
pedynepsr B Kacnmiickoe mope. SBisisice Bo-
JIOTI0JTH30BaTENIEM, MMEHHO OOIIECTBO TOTKHO
HECTH aIMHHUCTPATHUBHYIO OTBETCTBEHHOCTH
3a HapyUICHHWE PABUJI MPOBEACHUS JTHOYTIY-

- 649 -



Araz O. Mursaliev. Correlation of International and Russian National Law with Regard to Environmental Protection...

OUTEIBHBIX paOOT HA BOMHOM OOBEKTE, IIPEI0-
CTaBJICHHOM €MY B II0JIb30BaHUE.

OKOJIOTMYECKUM  IPECTYIJICHUSIM — IIO-
cBilIeHa riasa 26 YrosmoBHOro kougexca PO
(Ugolovnyj kodeks Rossijskoj Federacii..,
1996). K umcnmy wmHTepecylomux Hac cOCTa-
BOB OTHOCSITCS CJEIYyIOLINE: 3arpsi3HEHIE BOJ
(ct. 250 YK P®), mpeanonoKuTenbpHO 3arpsi3-
HEHHE MOpCKo cpenbl (cT. 252 YK P®D), nesa-
KOHHAs MOOBIYa (BBLIOB) BOJHBIX OHOJIOTHYE-
CKHUX pecypcoB (cT. 256 YK P®), napymenue
MIPaBHUJI OXPAaHbI BOIHBIX OMOJOTHUCCKUX pe-
cypcoB (cT. 257 YK P®), HezakoHHBIEC 100BIUA
1 000poT 0c000 MEHHBIX IWKUX >KHBOTHBIX
1 BOJTHBIX OHOJIOTHYIECKHUX PECYpPCOB, IPUHA-
JeXalux K BUAAaM, 3aHeceHHbIM B KpacHyio
KHUTY PO 1 (111) oXpaHseMbIM MEX1yHapOa-
HbIMU JoroBopamu Poccuiickoit @enepanunu
(ct.258.1 YK P®) u ap. B uncne mep yromoBHo-
[IPaBOBOM OTBETCTBEHHOCTH 3a JaHHBIE IIpa-
BOHAPYIICHUS TPEIyCMAaTPUBAIOTCS: mTpad,
JULIEHWE IpaBa 3aHUMaTh OINpele/ICHHbIE
JOJDKHOCTH HWJIM 3aHUMATbCA ONpPEIesIeHHON
IeSITeITbHOCTBIO, O0s3aTeNbHBIC PabOTHI, HC-
MIpaBUTEIbHBIC PAa0OTHl, a TaKKe JHIICHUE
cBoOosbl. Kacnimiickoe MOpe OTHOCUTCS HEKO-
TOPBIMH HCCIIE0BATEISIMU K YUCILY PETMOHOB
C JIOCTaTO4YHO KPUMHHAIU3UPOBAHHOM 0o0cTa-
HOBKOH B OTHOLIEHMM Ha3BaHHBIX 3KOJOI'H-
YeCKMX COCTaBOB TpecTymuieHui (Maximov,
2015: 26).

Ananu3 cyneOHOW MpPaKTUKH, B CBOIO
odyepenb, JEMOHCTPHUPYET CHTyaruio abdco-
JIOTHOTO INPUOPUTETA MPUBIEUEHUS K OT-
BETCTBEHHOCTH B COOTBETCTBYIOHICH cdepe
B paMKax aJMUHHUCTPATUBHO-IIPABOBOrO Ipe-
cienoBanus. Tem He MeHee HOPMBI YTOJIOBHO-
[IPaBOBOI'0 XapaKTepa cielyeT OTHECTH K YHC-
JIy 3HAUUMBbIX TapaHTUH OXPaHbI OKpYyXKaroIien
cpensl Kacniuiickoro mopst.

IIpaBoBasi xapaKTepuCTHKA
BHYTPHHALMOHAJBHBIX opranoB Poccuiickoii
Degepauuy 1 MeKIYHAPOIHBIX OPraHOB

B KOHTEKCTE 0XPaHbl OKPY:KaIoIel cpeabl
Kacnuiickoro mops

B coorBercTBUU C 1. 3 CT. 7, MOAMMyHK-
oM g m. 10 cr. 22 PaMO4HOW KOHBEHIIUH
1Mo 3ammuTe MOpcKoi cpeasl Kacmwmiickoro

MOpsI JTOTOBapUBAIOIIUECS CTOPOHBI OyIyT
OCYIIECTBIISITH COTPYAHHYECTBO B IIPUHATHH
BCEX COOTBETCTBYIOIIUX MeEp IS IIPEHOT-
BpAaIICHUS, COKPAIICHUS U KOHTPOJIS 3arpsi3-
HEHUs, BKIIOYas, IJIe 3TO YMECTHO, CO3Ja-
HHE COBMECTHBIX OPTaHOB, OTBETCTBCHHBIX
3a BBISBICHUEC W PEIICHHE IOTCHIIMATBHBIX
npo0iieM 3arpsi3HeHus; pyHKunn Koudepen-
AW CTOPOH 3aKJII0YAIOTCS TAaK)KE B CO3JJaHUU
TaKUX BCIIOMOTATEIBHBIX OPTraHOB, KOTOPHIE
MOTYT OBITH COYTEHBI HEOOXOIMMBIMHU IS
ocylIecTBIEHUsS HacTosmed KoHBeHIHH
u ipoTokoJioB K Heit (Ramochnaja konvencija
po zashhite.., 2003).

Cormnacuo nonoxenusm ct. 11 [Iporokona
mo 3ammre Kacmuiickoro Mops OT 3arpsi3He-
HUS U3 Ha3eMHBIX UCTOYHUKOB U B PE3yJIbTaTE
OCYIIECTBIISICMBIX HA CYIIIC BHIIOB JESITEIBHO-
ctu («MockoBckuii [IpoTokony») ot 12 neka-
Ops 2012 rona k TerepaHcKoi KOHBEHITUHN €CITU
cOpOC BEIIECTB M3 BONOTOKA, IPOTECKAIOMIETO
gepe3 TePPUTOPUH IBYX HIIH OOJiee T0rOBapH-
BAaIOIINXCSI CTOPOH, 00pa3yeT IPaHUIly MEXKIY
HUMHU, BBI3BIBACT WIJIM MOXKET BBI3BATH 3arps3-
HEHHEe MOpPCKOH cpexnl Kacmwuiickoro mops,
COOTBETCTBYIOIINE IOTOBapUBAIOIINECS CTO-
POHBI 3aTparuBaeMbIX TEPPUTOPHIL OyIyT OCy-
IIECTBIATH COTPYIHHYECTBO ISl TOTO, YTOOBI
obecrieunTh TosTHOE TTpuMeHeHue [IpoTokona,
B TOM YHUCIIC B CIIy4ae HEOOXOIMMOCTH ITyTEM
CO3IIaHMS COBMECTHBIX OPTaHOB, OTBEYAIOIIUX
3a oOHapyXeHHe W TOCIeAyIomee pemeHue
npobiem 3arps3Henust (Protokol po zashhite
Kaspijskogo morja.., 2012). CoryiacHo ToJ0-
KeHUSM TIpoTokona KoH(pepeHmus norosapu-
BAaIOIINXCSI CTOPOH BIIPaBE CO3IaBaTh JIFOOBIE
BCIIOMOTATEIbHEIC OpPTraHbl, KOTOPHIE MOTYT
OBITH IPU3HAHBI HEOOXOJUMBIMU JJISI BEHITIOJ-
HeHus [Iporokona, B cooTBeTcTBUU C 1. 9 ()
u (¢) cT. 22 PamMO4HON KOHBEHIIHH.

[oanynkr f m. 1 ct. 12 IIpoTokorna o pe-
THOHAJIEHOH TOTOBHOCTH, PEarnpOBaHUH U CO-
TPYAHUYECTBE B CIydYae WHIIUACHTOB, BEHI3BI-
BafOIINX 3arps3HeHue HePThIO0 («AKTayCKUi
MpoTOKOI»), oT 12 aBrycra 2011 roma ycra-
HaBJIMBACT, YTO JJIA Ieneil Hactosmero [Ipo-
TOKOJa U B coorBeTcTBUM ¢ 1. 10 cT. 22 KoH-
BeHIIMU KoH(epeHIs CTOPOH, B YaCTHOCTH,
CO3IIaeT TaK¥e BCIIOMOTaTeIbHEIC OPTaHbl, KO-
TOPBIE MOTYT OBITH COYTEHBI HEOOXOTMMBIMHU
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JUIs ocyllecTBiIeHUs Hactosuero IIpoTokosa
(Protokol o regional’noj gotovnosti.., 2011).

B nmaHHBIE MOMEHT MOHHMTOPHHI 3a CO-
CTOSIHMEM OKpY’Kalolled cpeabl  BOAHBIX
00BbexToB, B yacTHocTH Kacnuiickoro mops,
Ha MEXJIYHapOAHOM YPOBHE OCYILECTBIIA-
eT MexyHapoiHass MOpCKas OpraHu3alus
(International Maritime Organization), oOpa-
3oBaHHas B JKenese 6 mapra 1948 rona ¢ mpu-
HaTueM KoHBeHIIMM 0 MeXIpaBUTENbCTBEH-
HOW MOPCKOM KOHCYJIBTaTUBHON OpraHU3aluu,
OCHOBHBIMH (DYHKIUSIMHA KOTOPOH SIBIISIFOTCS
OTBETCTBEHHOCTH 32 OpPTaHU3alNI0 obecrede-
HUsI 0€30IIaCHOCTH HA MOpPE U 3aIIUTHl OKPY-
JKATOIIEeH Cpelbl, 00JIerIeHNe B3aUMOICHCTBIS
[IPaBUTEILCTB I'OCYJapCTB MO TEXHUYECKUM
BOIIpOCAaM I JOCTHXKEHHS BbICOYAHIINX
CTaHIAPTOB B 007acTH 6E30IIaCHOCTH Ha MOpPE
U IpeloTBpalleHus 3arpsa3nenus; [Iporpamma
OOH 1o okpyxatomieit cpeae (United Nations
Environment Programme), ocymiecTBIsist CBOIO
JesITeIbHOCTh Ha yPOBHE MPEAOCTABICHUS pe-
TYJSAPHBIX OTYETOB O COCTOSHUM MHPOBBIX
BOIHBIX 00BEKTOB, B yacTHOCTH Kacmuiickoro
mopst (UNEP, 2020). Onnako nesTenbHOCTH
yKa3aHHbIX OpPraHoB B oTHowweHuu Kacnwuii-
CKOT'O MOpPSI HOCUT B OCHOBHOM 0003peBaTeIb-
HbII xapakTep. PaHee crpaHamu yxe mnpea-
[IPUHUMAJIUCD MONBITKH 110 CO3/IaHUIO €UHON
OpraHu3aluu 1Mo paboTe HEMOCPEICTBCHHO
B Kacnuiickom Mope, Hannpumep, HbIHE He Jeii-
crBytomas Opranuzauus CoTpyaHUYECTBa
mexnay — IlpubpexusiMu  [ocymapcTBamu
(«Organisation for Co-operation between the
Caspian Littoral States») 1992 rona, Kacnuii-
ckas Okosornueckas [Iporpamma («Caspian
Environmental Programmey) 1998 rona u ee
JIOKAJIbHBIE OpraHbl, UMEHYEMbI€ PErnOHaJIb-
HBIMU TEMaTUYECKUMHU LEHTpaMU I pas-
utus Hammonanpueix Kacnwmiickux Iliaanos
JeicTBuiA, OMTHUM U3 PE3YJBTATOB IE€ATEIBHO-
CTH KOTOPOM CTajo MOJANUCAHUE BCEMHU NpU-
KaCMUUCKUM TOCYyJapCcTBaMHu lerepaHckon
KOHBEHLUH.

Ha naumonanbHOM YpOBHE INpHUKACIHii-
CKME rocyaapcTBa 00J1aJal0OT BHYTPEHHUMU
opraHamMu, IOJHOMOYHS KOTOPBIX pacIpo-
CTPaHAIOTCS Ha 3allUTY OKPY’KaIOLIEH cpebl.
Kaxk 651110 oka3ano Beime, B Poccuiickoii de-
Jepaluyy B CUCTEMY OPraHOB, OCYILECTBIISIO-

IIUX YKOJOTHUYECKUN MOHUTOPHHT U pa3iHy-
HBIE BHIBI JESITCIFHOCTH B pPaMKaX OXpPaHBI
OKpY)KaIoIIeH Cpeabl, BXONAT CIICIHATHHO
YIIOTHOMOYEHHBIE TOCYHapCTBEHHBIE Opra-
HBEI B 00JIACTH OXpaHBI OKPYIKAIOIIEH Cpexsl,
UCTIOJIB30BAHUS I OXPAHBI OTACTHHBIX BHJIOB
MPUPOIHBIX pecypcoB: MUHHUCTEPCTBO MpPHU-
ponHBIX pecypcoB u skonorun PD (Mwun-
npuponsl Poccnn), KOTOpoe OCyIIECTBISACT
rocyIapcTBeHHOE yIpaBiieHHe B cepe mpu-
POIONONB30BAHMS, OXPaHBl OKpYJKaromen
cpensl u 00CeCIeYCHHsI IKOJIOTHUECKON Oe3o-
nacHocTH; denepanpHas ciyx0a Mo Hag30-
py B cdepe mpupomomnonszoBanus (Pocmpu-
pOOHAN30p), OCYIISCTBISAOMAs (OyHKIUU
0 KOHTPOIIO M HAA30py B OONACTH MPHPO-
JOTIOTB30BAHMS, B TOM YHCJIE B 00IacTH, Ka-
caroIeiicss orpaHUYeHUs HETaTHBHOT'O TEXHO-
TCHHOTO BO3JICHCTBHS, B 00IacT 00pameHus
C OTXOaMH (32 HMCKIIIOYCHHEM pPaTuOaKTHB-
HBIX OTXOJIOB) U TOCYJapCTBEHHON AKOJIOTHUe-
ckoit akcrieptu3sl (Postanovlenie Pravitel’stva
RF.., 2004); ®enepanbHOE areHTCTBO BOJAHBIX
pecypcoB  (PocBompecypcrl), obecneunBa-
[olee B paMKaxX CBOCH KOMIIETEHIIUH IIPO-
BEICHUE MEPOIPHATHH IO PaIMOHAILHOMY
HCTIOJIF30BAHHIO, BOCCTAHOBJICHUIO, a TaK¥Ke
OXpaHe BOJHBIX 00BEKTOB, MIPEIYIPEIKICHHUIO
U JTUKBHIAIIMU BPEIHOTO BO3ICHCTBHS BOJ
(Khurchak, 2006).

BBuny cnennpukn pacnonoxenus Ka-
CIIMIICKOTO MOpsI, €r0 3aMKHYTOCTH H3Me-
HEHHS B KaKOH-TO €ro YacTH TaK HIJIM WHaue
B KOHEYHOM HTOTC CKa3BIBAIOTCS HA BCEH €T0
9KOCHUCTEME B IIEJIOM, B CBSI3U C YeM IS CO-
XpaHCHUS YHHUKAJIBHOTO BOIOEMa HEOOXOIH-
MO CKOOPIMHHPOBAHHOE COTPYIHHUYIECTBO
BCEX MPHUKACTTUUCKUX rocynapcTs. [lockombky
B 2018 romy Op1na npunsaTa KonBenmus o npa-
BOBOM craryce Kacmmiickoro Mops u mpaBo-
BOH cTaTyc Bogoema OBLI OIpEelieH, Tereph
Ha TMEPBOC MECTO BBIXOAWT HMILICMEHTAIIHS
HOPM IO 3aIIUTE OKPYIKAIOIIEH CPEIbl, HCIIOI-
HEHHE PeaJbHBIX MEPOIIPUSTUH U OBBIIICHUE
X dPPEKTUBHOCTH. B 3TOi1 CBs3M HOBBIM dTa-
IIOM MOXKET CTaTh repefada Jactu (QpyHKIUH,
MPEIYCMOTPEHHBIX MEXKIIPAaBUTEIbCTBEHHON
KOHBCHIINEH M BO3JIOKCHHBIX HA HAITHOHAIb-
HBIE OpraHbl MPHUKACIUHCKUX TOCYIapCTB,
Ha YPOBEHb CIUHON KOMIICTCHTHOW MEXIIpa-
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BUTEIILCTBEHHONW OpPraHW3aIluy JUIsSl TIOBBIIIIe-
HUSI UX 3QPEKTHBHOCTH.

B HayuyHOM cooOOIIecTBE JJaBHO BeACTCS
JINCKYCCHSI O POOJIEMATHKE UCTIOTHUTETBHBIX
OpPTaHOB rOCY/IaPCTB, UCTIOTHEHU S TIOJIOKEHU N
KOHBeHIIUH. B coorBeTcTBUU ¢ PaMOYHOM KOH-
BEHIMEH (pOpMUpPYeTCs HAITMOHAJIBHBIA OpraH
Y KaXKJI0M CTOPOHBI, HO OYEBUJTHO, YTO HA JaH-
HOM JTare pa3BUTHE MEXIyHapOmHOro Tpa-
Ba MpeanonaraetT Oojee YHHDUIHPOBAHHBIC
noaxoasl. [lo muenuro H.M. Xypuaka, B Pa-
MOuHY0 KoHBeHIHIo 2003 rona cienyet g106a-
BHUTH TOJIOKEHHS O CO3/aHUU B paMkax Kon-
(bepeHIIMM KaK TJIABHOT'O OpraHa IO 3al[uTe
OKpY>Kalomie cpeabl CHerraIn3upOBaHHBIX
CTPYKTYp (KOMHTETOB, TPYTII) I PEHICHUS
OT/IETBHBIX BOMPOCOB. B mensx MOHUTOpHHTA
W OCYHIIECTBICHUS KOOPAWHAIIMU MEp 1O 3a-
UTe OKpyKarmel cpenast Kacrus mpesna-
raetcsi BMecto Komuccum 1o Omopecypcam
Kacnmiickoro mops, aeiictBytomeir no Co-
rnamenuio 1992 roma, co3math Kacmwmiickumit
skonornyeckuii eHTp (Protokol o regional’noj
gotovnosti.., 2011). E.C. AasiHOBa paccmaTpu-
BaeT BOMPOC O CO3JAaHUU IMPUKACTUUCKUMHU
TOCYJIapCTBAMH €IMHOTO0, HAXOJISIIIIETOCS B CO-
BMECTHOM BEJICHUHM KOOPIWHHUPYIOIIETO Op-
raHa JUis pemeHusl 3KOJOTMYEeCKHX MpodieM
Kacnmiickoro Mopst ¥ TIOCTOSTHHO JEHCTBYIO-
mel CIy»Obl 3KOJOTMYECKOM 0e30MacHOCTH
W CHCTEMBI JKOJIOTHMYECKOTO0 MOHUTOPHHTA
(Anianova, 2010: 155-156). Cuwurtaem nmaH-
HBIWA TIOJIXO/T BEPHBIM, JI0 CUX TOP B TEKYIIHX
YCIOBUSIX €IWHAs MEXKIIPaBUTEIbCTBEHHAS
OpraHM3aIvsl B3aMMOICHCTBUS MEXIY TpH-
KaCUUCKUMH TOCYIapCTBaMU HE CO3JIaHa,
¥ B KOHTEKCTE COBPEMEHHOTO COCTOSIHUSI TIpa-
BoBOro craryca Kacnuiickoro Mopst sBiseTcs
Ba)KHOU MEpOM.

IIpaBoBasi XapaKTepUCTHKA U TPUMEHEHne
KOHLIENIMH KOMIIEKCHOTO NIPHOPEKHOro
ynpaBjeHHs] B OTHOLIEHUHU poccHiickoii yacTu
nobepe:xnsi Kacnniickoro Mopsi B KOHTeKCTe
PETHOHAJILHBIX MEKIYHAPOIHO-NPABOBBIX
MEXaHU3MOB OXPaHbI OKPY:Kalouleil cpeabl

[TpubpesxHbIe 30HBI TPEACTABISIOT COOO0I
CIIOKHBIH DJIEMEHT BBUAY COOCTBEHHOH crie-
OUQUKA: B 3THX palOHAaX IIPOHUCXOIHUT COCY-

MIECTBOBAHME PA3JIMIHBIX 00JIACTEH ITPOMBIIII-
JIEHHOCTH HECKOJIBKUX TOCYIapCTB, BEIETCS
JI0OBIYa TOE3HBIX UCKOMAEMBIX W CHIPhS, XO-
3MCTBEHHAs AeITEeIbHOCTh. B3aumonencTBus
MOPCKUX TEPPUTOPHUI M CYIIH OYEHB OMTyIIa-
FOTCS: JIESITENbHOCTh Ha CyIIe TPUBOJAUT, Ha-
npuMep, K cOpocy 3arpsi3HSIONIUX BEHIECTB
B BOIOEMBIL.

W3-3a oTuynili UMEOIUX MECTO B IPH-
OpeXHBIX 30HaX BHJIOB JIEATEIHBHOCTH BO3-
MOXXHO CTOJKHOBEHHE WHTEPECOB MPHUPO-
JIOTIONTB30BATENIEd Ha JIAaHHOW TEPPUTOPHH.
B cBs3u ¢ 3THM BO3HHMKAaeT HEOOXOAUMOCTH
B pa3pabOTKe CIIEIHaIbHOTO TIJIaHa IO YIpaB-
JICHUIO JJAHHBIMH PAaHOHAMH C YUETOM 3KOJIO-
THYECKOH, COUAIBHON U KYJIBTYpPHON CTOPOH
BOIIpOCa.

[Ipoananm3upoBaB CIOKUBIIHECS CIIOCO-
ObI yripaBieHust KacruiickiM pernoHOM, MOX-
HO TaK»e C/IeNIaTh BBIBOJ] O TOM, UTO K CTpaHaAM
Kacnust mopxomut mpuMeHeHWE KOHIEHIUH
KOMIIJIGKCHOTO TIPHOPEKHOT0  YIpaBIICHUS.
B pamkax 1aHHOMN KOHIETITAH TTPOUCXOIHT TI0-
MBITKAa KOOPAWHUPOBAHUS U CHCTEMATHU3AIUN
JICSITETEHOCTH OTHOCSIIIIUXCS K OJTHOMY TIPH-
OpeXHOMY paliOHy CTpaH B MEXJIYHApOIHO-
mpaBoBoi cpene. KomrmiiekcHoe yIipaBieHue
npubpexxHoit 3onou (KVYII3) — 310 cucrtema
YIIpaBIICHUS pECypcaMu, OCHOBaHHAsI HA KOM-
TJIEKCHOM, TIEIOCTHOM TTO/IXO0/IE€ ¥ MHTEPAKTHB-
HOM TIpOllecce TUIAHMPOBAHUS TPU PEIICHUH
CJIOHBIX BOIPOCOB yIPABIECHUSI B IPUOPEK-
HOM 30HE.

Ota KOHIIETIITHS ObLIa MpUHSTA
B 1992 roxy Bo Bpemsi cammuTa 3emiau B Puo-
ne-Kaneiipo. [lonutuka B orHOmenun KYTII3
W3JI0KEeHa B MaTepuaax CaMMHTa B pamMKax
IToectku nust Ha X XI Bek, rmasa 17. EBponeit-
ckast komuccus onpenensier KYII3 kak nuna-
MUYHBIN, MEXTUCIUTUIMHAPHBINA U TIOBTOPSIIO-
LIHAICSA TPOLECC A1 COACHCTBUS YCTOMUHBOMY
YIPaBJICHUIO TPUOPEKHBIMU 30HaMH. OH OX-
BaThIBACT TMOJHBIA IUKJI cOOpa WHOOPMAIINH,
TUIAHUPOBAHUS (B CAMOM IIHPOKOM CMBICIE),
TIPUHSTHUS PEIICHUH, YIIPABICHUS U MOHHUTO-
punra peamm3anuu. KYII3 ucnons3yer uH-
(hopMUpOBaHHOE yYacTHE M COTPYIHHUYECTBO
BCEX 3aMHTEPECOBAHHBIX CTOPOH ISl OICHKH
COIMANIBHBIX IeJIed B JIAHHOM MPHOPEKHOM
palioHe ¥ JUISI IPUHSATHS MEp 1O IOCTHIKEHUTO
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stux neneit. KYII3 cTtpemurces B monrocpod-
HOU TEpCIeKTUBE COATaHCHPOBATH HKOJOTH-
YEeCKUe, IKOHOMHYECKHE, COLUAJIbHBIE, KYJIb-
TypHBIE U PEKpeallMOHHbIE 1IeJId B Ipeneiax,
YCTAHOBJIEHHBIX €CTECTBEHHOH JIMHAMHKOM.
«nrterpupoBannsiity B KYII3 o3nagaet nn-
TErpaumIo LeJei, a TakkKe WHTErpaluo MHO-
JKECTBA HHCTPYMEHTOB, HEOOXOJUMBIX s
JOCTH)KEHHUS ITUX LeJeid. ITo o3HadaeT WUH-
TETrpaIfio BCEX COOTBETCTBYIOMINX OOIacTeit
MIOJIUTUKH, CEKTOPOB U YPOBHEH yNIpaBlieHUS.
OT0 03Ha4YaeT WHTErpallio HA3eMHOI0 U MOp-
CKOI0 KOMITOHEHTOB LIeJIEBOH TEPPUTOPUHN KAK
BO BPEMEHH, TaK U B IPOCTPAHCTBE.

He cymecTtByer ri100aibHOTO MEXIY-
HapoOIHOr0 J0roBOpa, B KOTOPOM OCHOBHOE
BHUMAaHHE YIEISIETCS BOIIPOCAM IMPUOPESIKHBIX
pationoB, oqHako Pamounas korBennust OOH
00 M3MEHEHUH KJIMMaTa TPeOyeT OT TOCYIapCTB
MOJATrOTOBKM IUUIAHOB KOMILJIEKCHOTO YIIpaB-
JeHUsT TPUOPESKHBIMU 30HAMH. HecKoibpko
[JI00aBHBIX TOTOBOPOB KACAIOTCsl KOHKPETHO
MOPCKHX IIpo0IieM, Hanboliee BayKHBIMH U3 KO-
TOPBIX C TOYKHU 3PECHUS TPUOPEIKHOTO yIIpaBIIe-
uus siBisroTcest Kounsennus OOH o mopckomy
IpaBy ¥ KOHBEHLUH O 3arps3HEHUU MOPCKOU
Cpelbl, MPUHATHIE MOJ TUI0H MexayHapo-
HOM MOpPCKO#l opraHu3aunuu. Heckompko npy-
TUX TIO0ANBHBIX JOTOBOPOB TaKXKE JIOJKHBI
OBITH IPUHSATHI BO BHUMaHHE, IOTOMY YTO OHH
KacaroTcs BOIIPOCOB, BaXKHBIX JJI KOMILJIEKC-
HOTO IPUOpPEKHOro ynpasieHus. K HuM oTHO-
CSITCs IOTOBOPBI, KaCaIOIIHeCs:

*  OHONIOTHYECKOTO Pa3HOOOpa3us U co-
XpaHEHUs UKOH HMPUPOIBI U MECT OOMTaHUS
JUKUX SKMBOTHBIX (Hampumep, KoHBeHIMs
0 OwmonormueckoM pasHooOpas3um, Pamcap-
CKasi KOHBEHITUS O BOTHO-OOMIOTHBIX YTOIBSIX
MEXAYHapOJHOro 3HaueHus U boHHCKas KOH-
BEHILIUS O COXPAaHEHUH MUTPUPYIOLIUX BUIOB
JUKHUX KUBOTHBIX);

* KYJBTYPHOTO U IPHUPOAHOTO Hacie-
mus (Koueennuss FOHECKO 06 oxpane Bce-
MUPHOI'O KYJBTYPHOTO U NPUPOAHOIO Hacie-
nust 1985 rona);

* QepeMelleHus U YJaJeHHs ONacHBIX
0oTX0J10B (HampuMmep, bazenbckas KOHBEHLMS
1989 rona).

JlaHHBIA  TPaBOBOM  HMHCTHUTYT  €mIe
HE 3aKpeIuleH B MEXIyHapOIHOM IIpaBe,

B 1998 rogy CoBetom EBporbl ObuT pa3pabo-
TaH MOIENBHBIA 3aKOH O 3alIUTe MPHOPEK-
HBIX 30H BBHUAY Toro, uro Kousenmus OOH
1o MOpcKkoMy mpaBy 1982 roma He BKIIOUaeT
B cdepy IeHCTBUSA MPHOPEKHYIO 30HY, OIH-
ChIBAEMYIO pa3pabOTUYMKaMH JJAHHOI'O WHCTH-
TyTa Kak pailoH BCTPEYM CYLIM C OKEaHOM,
OXBAaTBHIBAIOUIMI KaK OKpY»Kalollylo Cpeny
y OeperoBoil JHHHUH, TaK W MPHUMBIKAIOIINE
npubpexHbie Boasl. [lo MHEHHIO TIpodeccopa
A.H. BoierkanuHa, KOHLENLMS KOMIUIEKC-
HOTO MPHOPEKHOTO YIIPABICHUS UMEET Iepe]
co0O0H TpH OCHOBHEIC 3a]1a4uH:

1. TapMoHM3aLus MHTEPECOB IPUPOJIO-
MOJTB30BaTeNeH, HAXOMSIIUXCS B IPHOPEIKHOMH
30HE.

2. BzammopeiicTBHE  MEXIYHApPOIHBIX
M HAlMOHAJIBHBIX YCUJIMN IO Mpenynpexe-
HUIO HEraTUBHBIX IIOCIEACTBUIM Ha BOJHOM
00BEKTE.

3. OrpannueHune TpeAnpUHAMA-
TEIbCTBA B paloHE MPUOPEKHONW 30HBI
Ha MeEXAYHapOJHO-IPAaBOBOM YypPOBHE B Lie-
X OpeayNpekJIeHUss UCTOLICHUS NPUpO-
HBIX PECYpPCOB B MPHOPEKHOW 30HE W 3allH-
ThI okpyxatomied cpensl (Vylegzhanin, 2002:
307-308).

EBpomnelicknii mapiaaMeHT u EBponeickuii
coetr npuHsinu B 2002 ronmy Pexomennmamuio
0 KOMILICKCHOMY YIIPaBJICHUIO MPHOpPEK-
HOHM 30HOM, B KOTOPOU ONpEeAeNeHbl MPUHIU-
bl PallMOHAJIBHOIO IJIAHUPOBAHMS U YIIpaB-
JICHUsT TpUOpeKHOW 30HOH. OHU BKIIFOYAIOT
HEOOXOIMMOCTh OCHOBBHIBATH IIJIAHHPOBAHUE
Ha HAJCKHBIX M OOIUX 3HAHUIX, HEOOXOIH-
MOCTb paccMaTpuBaTh JOJITOCPOUHBIE U MEXK-
CEKTOpaJIbHbIE MEPCHEKTUBBI /JI1 aKTUBHOI'O
BOBJICUEHUS 3aMHTEPECOBAaHHBIX CTOPOH U He-
00XOAMMOCTH yYHTHIBATh KaK HA3eMHEIC, TaK
U MOPCKHE KOMITOHEHTHI MPHOPEKHOH 30HBI
(European Parliament & Council, 2002).

HeTr eaunoro yHuBepcalabHOTO HHCTPY-
MEHTa 0 YIPABJIEHUIO NPUOPEKHBIMU 30HA-
MU, BKJIIOUAIOIIETO B ceOsi Bce HEOOXOMUMBIC
JJIEMEHTHl. B OTHOIIEHUMH Ka)KJIOr'o pEeruoHa,
B yactHocTH Kacmmiickoro perwona, HeoO-
XOIMM HWHIUBUAYAJbHBIH IOXOJI BBUAY €ro
IKOJIOTUIECKUX  O0COOEHHOCTEH, O0COOEHHO-
CTEl NpaBOBOro cTaTyca M PacHOJIOKEHUS.
Ananu3 TerepaHckoil KOHBEHUMHM U IPOTO-
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KOJIOB K HEH IOKa3blBae€T, YTO IO CMBICITY
YKa3aHHBIX HOPMAaTHUBHO-IIPAaBOBbIX  aKTOB
Ha MEXJYHapOIHO-IIPAaBOBOM yPOBHE KOHLEI-
OUsT KOMIUIEKCHOTO IPHOPEKHOrO yIIpaBie-
HUsS y)ke BHeAapeHa. Tak, Kak ObLIO IOKa3aHO
BbllIe, cT. 19 TerepaHckoil KOHBEHIIMH yCTa-
HABJIMBAET LEJBIA Pl MOJOKEHUH MO MOHH-
TOPHHTY U cOOpy MH()OPMALUU O COCTOSHUU
MPUOPEKHBIX 30H. [IpuHAT MOCKOBCKHI TTpO-
TOKOJI 110 3arpsA3HEHUsAM, B paMKax KOTOPOro,
B CYIIHOCTH, PEaU3yeTCsl MPHHIHI Oacceii-
HOBOI'O YIpPAaBJIEHUS, KOTOPBIH MOMKET ObITh
PacCMOTpPEeH KaK 3JIEMEHT KOHLENLIHH KOM-
IIJIEKCHOTO TIPUOPEIKHOTO YIIPABIICHI S, TaK KaK
HaIlpaBJIeH Ha KOOPAMHALHUIO JEsTebHOCTU
[IPUPOJIOTIOIB30BaTENIEH,  OCYILECTBIISIOIINX
CBOIO XO3SIICTBEHHYIO JI€ATEIbHOCTh Ha peKax
u B Mope. B pamkax AKTayckoro mpoTOKO-
Jla CTOPOHBI BBIPA3UJIM HaMEPEHUE 3alUTUTh
Mopckyto cpeny Kacnuiickoro Mops u npu-
OpeKHBIC paflOHBI OT 3arPS3HEHHS HEPTHIO.
JlanHas KOHIIENLMS Hallljla CBOE OTpaxe-
HHE W Ha HAaIlMOHAIIFHOM ypoBHE. B 1972 roxy
B CIIA Obur npussT DenepalibHBIN 3aKOH
00 ympaBIeHHH TNPHOPEKHBIMH 30HAMH
(Coastal Zone Management Act, 1972). JlaH-
HBIH HOPMAaTHBHO-IIPABOBOM aKT CIIYXKHT
XOPOLIMM IPUMEPOM COBMECTHOI'O yIIpaBiie-
HUS W IUIAHUPOBAHUS TMPUOPEIKHBIX PaiioHOB
Ha (hemepallbHOM yPOBHE / YpOBHE IITarta. 3a-
KOH yCTaHaBJIHBACT (helepallbHYIO IIPOrpam-
MY, KOTOpas MOOMIPSIeT MPHOPEKHBIE IITATH,
B TOM 4McCJie BJI0Jb Benukux ozep, NpUHSAThH
porpaMMy  YIpaBJICHUS  MPHOPEKHBIMHU
30HaMU B COOTBETCTBUM C MHUHUMAaJIbHBI-
Mu QenepanbHBIME TpeOoBaHusaMH. lllTaThr
BEIHYKJCHBI BCTYIAaTh B 9TO IOOPOBOIBHOE
MapTHEPCTBO € (enepalbHbBIM IIPABUTEINb-
CTBOM BBHUJIY [JBYX OCHOBHBIX CTHMYJIOB:
CYIIECTBEHHOTO (herepasbHOTO (PHHAHCHPO-
BaHHUSA M BO3MOYKHOCTH OCYILECTBJIATH OIpe-
JCTICHHBIN KOHTPOIB 32 JeSITEIFHOCTRIO (heste-
PaJBHOTO MIPABUTEIHCTBA B IPUOPEKHON 30HE
[IOCPEACTBOM IIOJIOKEHUN O «COIIaCOBaHHO-
ctu». C Ipyroil cTopoHE, (enepanbHOe TIpa-
BHTENBCTBO OJIarofaps 3TOMY CIOCOOCTBYET
TOMY, YTOOBI IITATHl YICISIN BHUMAaHHE Ha-
[OUOHATBHBIM MPHOPHUTETaM, 00Jamast moJIHO-
MOYHSIMH yTBEP)K1aTh rOCYAapCTBEHHbIE TPO-
rpaMMBbl U KOHTPOJIUPOBATH UX peaInu3aLHuIo.

O6urme TpeboBaHM K IIPOTPaMMe 3aKIT0-
4yaloTCAd B TOM, YTO OHA JOJKHA IpelycMma-
TPHUBATH YIPaBICHHE NMPHOPESIKHBIMA BOIAMHU
Y IPUIIETAIOIUMU TPUOPEKHBIMU pallOHAMU,
HCHOJIb30BAaHUE KOTOPBIX OKa3bIBaeT HpPSIMOE
U CYLIECTBEHHOE BIIMSAHME Ha INPUOpEKHBIE
BOJIBI MJTH KOTOPBIE MOTYT OBITH YSI3BUMBI TSI
MOBBILICHUS YPOBHS MOpS, a TAaK)Ke IPUHATHE
Mep U1 oOecrieyeHus Hajulexaleil 3auThl
Ba)KHBIX PallOHOB, TAKUX KaK BOIHO-00JIOTHBIE
YIOAbs, TUISIKH, JAIOHBI U OapbepHbIE OCTPOBA,
KOTOpBIC NIENAl0T NPUOPEKHYIO 30HY IITATOB
YHUKAJbHOM WM IIEeHHOH. Bo-BTOpBIX, mpo-
rpaMMa JOJDKHA MHTEIPUPOBATh B cebe TpU
LIUPOKUX CIIEKTpa JeATEIbHOCTH, KOTOpBIE
CBSI3aHBI C 3aIlUTOI PecypcoB, yIPaBIECHUEM
pa3BUTHEM IIPUOPEKHBIX PafiOHOB M YIIPOIIIE-
HUEM yIIPaBJICHUYECKUX ITPOLECCOB. B-TpeTbux,
[IPOBOAMMAS B OTHOILIEHUU NPUOPEKHBIX 30H
MOJIUTHKA J0JIKHA COOTBETCTBOBATh XapaKTe-
Py U CTENEeHU yIIpaBJICHUs, CBI3aHHBIM C IIpH-
HATBIM B JJAHHOM PErHOHE MPUPOJOIOIIB30-
BaHueM. HakoHel, B-u€TBEpTHIX, CTAHAAPTHI,
LI, KPUTEPUU U MPOLESYpPbI, C IHOMOLIBIO
KOTOPBIX OYIyT MPUHUMATHCS MPOTpaMMHBIE
pelIeHus, JOJHKHBI 00eCeynBaTh YeTKOE I0-
HHUMaHHE COJEPXKaHUs IIPOrpaMMbl, 0COOEHHO
[P OIIPENIEeIEHUH TOr0, Ha KOr0 U KaK IOBJIH-
SIeT porpamma.

CrenuanbHble TpeOOBaHUS K IPOrpaMme
10 YIPaBICHHUIO MPHOPEIKHON 30HOU KaKIOTO
mTaTa 3aKJIYaroTcsl B TOM, YTO Takas Ipo-
rpaMma JOJDKHa BKJIIOYATh: @) OIpeleseHHe
rpaHul] NpUOPEKHON 30HBI, HA KOTOPYIO pac-
MIPOCTpaHsIeTCsl IporpaMma; 0) ompenercHue
TOr0, YTO MPEICTaBIsAeT COOOH JOIyCTHMOE
HCIOJIb30BAaHUE 3€MIIM U BOJbI, KOTOPBIE OKa-
3bIBAIOT MPSIMOE M CYIIECTBEHHOE BIUSHUE
Ha TPHOPEXHBIC BONLI, B) TEpedeHb oOIa-
CTEH, TIPENCTABISAIOMNX OCOOBI HWHTEpEC;
I) OIpelesIeHue CPeACTB ISl OCYILECTBICHUS
KOHTPOJIs, BKJIIOYasi IEPeUeHb COOTBETCTBYIO-
LIero 3aKOHOAATEIbCTBA; 1) OOLIUE PEKOMEH-
Jalliy B OTHOLLEHUHU MIPUOPUTETOB UCIIOIB30-
BaHUS B KOHKPETHBIX OOJIACTSX; €) ONMHCAaHUE
OpPraHU3alMOHHOM CTPYKTYPBI, IIpeaiaraeMoit
JUIS peajiM3allud IpOrpaMMbl, BKJIOYas 004-
3aHHOCTU MU B3aMMOCBSI3M MECTHBIX, PEruo-
HaJIbHBIX, FOCYJIapCTBEHHBIX, PErHOHAJIBHBIX
U MEXTOCYAapCTBEHHBIX YUPEXKIACHUM B IIPO-

- 654 -



Araz O. Mursaliev. Correlation of International and Russian National Law with Regard to Environmental Protection...

Lecce yNpaBJIEHUS; JK) ONpPEIeJICHUEe TEePMHU-
Ha «IUISDK» W IPOLECC IJIAHWPOBAHUS IS
3aIUTHl M JIOCTYNAa K OOLIECTBEHHBIM ILIfA-
JKaM M IPYTUM OOIIECTBECHHBIM MPHUOPEKHBIM
paiioHaM, UMEIOIIUM 3KOJIOTMUYECKYI0, PeKpe-
AlMOHHYI0, HCTOPUYECKYIO, 3CTETUYECKYIO,
9KOJIOTUYECKYI0 MM KYJIBTYPHYIO LIEHHOCTB;
3) MpoLecC IUIAHUPOBAHUS SHEPreTHUECKUX
00BEKTOB, KOTOPBIE MOTYT OBITH PACTIONIOKEHBI
B NPUOPENKHON 30HE MIIM KOTOPbIE MOT'YT OKa-
3aTh CyIIECTBCHHOE BIMSHIUE HA PHOPEIKHYIO
30HY; U) IpoLecC MJIaHUPOBAHUS ISl OLIEHKU
MOCJIEICTBU IpO3UN OeperoBoi JIMHUM U U3Y-
YCHUS CIIOCOOOB KOHTPOJS FUIM YMEHBIICHHS
BO3JEHCTBUSA PO3UU U BOCCTAHOBJIEHUS DPaii-
OHOB, TIOCTPAIABIINX OT HEOIArOMPHUSITHOTO
BO3CHCTBUS.

3aKOH YIOJIHOMOYMBAET NPUOpPEkKHBIE
ITaThl BBIOMpaTh M3 CIEAYIOIIUX TPeX MOA-
XOJI0B JUIsl IOCTHIKEHHU S 11eJiell 3aKoHa: a) ocy-
LIECTBJIEHUE  MECTHOIO0  CaMOYIpaBJICHUS
B COOTBETCTBUU CO CTAaHAApPTaMH, YCTaHOB-
JIEHHBIMU TOCYJapCTBOM, IIPU YCJIOBUH TOCY-
JApCTBEHHOT0 aIMUHUCTPAaTUBHOIO KOHTPOJIS
1 MICTIOJTHEHUST; 0) HeTTOCPEICTBEHHOE TOCYaap-
CTBEHHOE IIJIAHUPOBAHUE U PEryJIUpOBaHUE
BOJIOTIOIB30BAHHUS; B) TOCYIapCTBESHHBIN 0030
[1JIAHOB U MPOEKTOB Pa3BUTHU S, a TAKKE MPAaBUII
3eMJICNIOIBb30BAaHUSI U BOAONOJIb30BAaHUS, TIOA-
TOTOBJICHHBIX JIFOOBIM TOCYJapCTBCHHBIM yU-
peXAECHUEM WM YaCTHBIMH 3acCTPOHILIMKAMU
C TIpaBOM OZIOOpEHUs WTH Hecornacus. Bee aTu
METO/Ibl, aJlallTUPOBAaHHBIE K MECTHBIM YCJIO-
BUSIM, OOBIYHO OOBEIUHSIOTCS B IPOTPAMMY
mITara 1mo nmpuodpeXKHOMY yIpaBleHHo. B He-
KOTOpBIX IITaTax ObUIM MPHUHATHI BCEOOBEM-
JIOLIME 3aKOHOAATEIbHbIE aKThI 10 CO3JaHUI0
[IPOrpamM ¢ UPOKUMH OJTHOMOYUSAMHU 10 UX
[IEPECMOTPY CO CTOPOHBI T'OCYIapCTBEHHBIX
opranoB (Kamudopuus, IOxuas Kaponuna).
Onnau mratel (CeBepnas Kaponuna, Bammar-
TOH) IMOOLIPSIIOT AELEHTPATN30BAHHbBIE IIIaHbI
MECTHOTO YIIPaBJI€HUs, B TO BpeMs Kak JIpyrue
wratsl (Propuga U BuckoHCHH) peanu3yior
CBOU IIPOI'paMMBbl YEPE3 CETh areHTCTB IO BCe-
My wmraty. OZHUM U3 HEIOCTAaTKOB CUCTEMBI
yrpasieHus npudpexHon 30H0H B CIIIA sB-
JSeTCS HUCKIIOUCHHE CEKTOopa PBIOHOTO XO-
3s1MCTBAa U OTCYTCTBHE MOPCKOW HaIlpaBJieH-
HOCTH B IIPOrpaMMax LITaTOB. DTO pe3yjbTar

(benepaTUBHO-IIITATOBBIX  FOPUCIHKIIMOHHBIX
TpaHuI] B TeppUTOpHATIBLHOM Mope. B coot-
BeTcTBUH ¢ DenepallbHBIM 3aKOHOM IpaBa
COOCTBEHHOCTH IPUOPEKHOTO TOCYyIapCcTBa
OTPaHUYMBAIOTCSA 3aTOIICHHBIMH  3EMIISIMHU
W pecypcaMH B 30He, TPOCTHPAIOIICHCS Ha TPU
MOPCKHMX MHIIH OT Oepera. DTo orpaHUYCHHE
ObLIO BKJIrOUeHo B 3akoH 1972 ropxa, u, cie-
JIOBAaTEJIbHO, MOpCKas T'paHHIlA B IPOrpam-
Max 10 NMPUOPESIKHOMY YIIPABICHHUIO IITATOB
OrpaHUYeHa 30HOW TPEX MOPCKHUX MHUJb Tep-
putopuansroro mops CIHIA. PernonanbHbIe
PBIOOXO3SIICTBEHHBIE COBETBHI  PETYJIHPYIOT
CEKTOP PHIOOJIOBCTBA B HCKIIOYUTEIIBHOM KO-
HOMHYECKOI 30He Ha 200 MUIIb HIJTH B 30HE CO-
XpaHeHUs pbIOHOTO TIpoMbicia. ClienoBaTelb-
HO, TIPOrpaMMbl MPHOPEKHOTO YIPABICHHUS
B IITaTaX, KaK MPaBHJIO, KACAIOTCS B IMEPBYIO
o4epe/Ib 3eMJICTIONIb30BAHMS M HMEIOT TCH ICH-
LIMIO HEJOOICHUBATH CBSI3aHHBIC C BOAOU BUIbI
WCTIOJIb30BAHUS TPUOPEIKHOMN 30HBI.

B IlIBeruu OCHOBY 3KOJIOTHYECKOI'O 3a-
KOHOJATEIbCTBA COCTABISICT DKOJIOIHYECKUM
KOJIEKC, KOTOPBIM BCTYIHIJI B CHIIY 1 stHBaps
1999 roga. Kak menr Kopgekca, Tak m mpa-
BHJIa PACCMOTPEHHS COOTBETCTBYIOT OCHOB-
HBIM TIPUHIIMIIAM TOJX0Aa KOMIIJIEKCHOTO
npuOpexxHoro ympasieHus. Kpome Toro,
nosioxkeHusi Kojekca, kacaromuecs yrpasiie-
HHS 36MEIIBHBIMH ¥ BOJHBIMH TEPPHTOPHS-
MH, MTO3BOJISIOT MPHU3HAThH, YTO MPUOPEIKHBIC
paroHbl TPeOyOT 0cO00M 3amUTHl U 0C000-
ro mojaxoaa k ymnpasieHuto. Hampumep, Ko-
JICKC MPEyCMaTPUBACT, YTO 30HBI JIOJIKHBI
HCIIOJIB30BAThCSA JUIS LIEJei, KOTOPBIM OHHU
JIy4Iie BCEro MOAXOMSAT C YYETOM HX Xa-
pakTepa M CHUTyallHH, a TaKXe CYIIECTBYIO-
mux norpedbHocter (Jekologicheskij kodeks
Shvecii.., 1998). PalioHbl, TpeaCTaBIAIO-
e 0CcoOyI0 MPUPOIHYIO HIIH KYJIbTYPHYIO
LIEHHOCTh MJIM OCOOEHHO IOAXOSIINE s
OIPEJICIICHHBIX BHUJIOB HCIIOJIb30BaHHS (Ha-
pUMep, I KOMMEPYECKOT0 pPhIO0JIOBCTRA,
AKBaKyJBTYPbl UJIH OTJbIXA), JOJKHBI OBITH
3alIUIIEeHBI OT MepP, KOTOPhIEe MOTYT HaHECTH
yep0d 3TUM IEHHOCTSM WJIW BHIAM HCIOJIb-
30BaHUs, OCOOCHHO €CJIU paccMaTpuBacMas
LIEHHOCTh MJIM HCIOJb30BaAHUE OTHOCHUTCS
K HallMOHAJbHBIM HMHTEepecamM. MHorue mpu-
OpeXHbIC palilOHBI U apXHUIIeJard ObLITH 3aIu-
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LIEHbl Ha 3TOW OCHOBE KaK palloHbI, B KOTO-
PBIX BCTPEUAIOTCS IPUPOJIHBIE U KYJIBTYpPHBIE
LIEHHOCTH, MIPEACTABIAIOIINE HALIMOHAIbHBIN
HHTEPEC, U, CIEI0BATEIbHO, TYPU3M U OTIBIX
Ha MPUPOJIe UMEIOT IPUOPUTET HAJ IPYyTUMU
BM/IaMU HCIIOJIb30BaHUs 3TUX paiioHoB. B Ko-
JIEKCE TaK)Ke COJIEPIKUTCS KOHKPETHOE I0JI0-
JKCHHE O 3aIUTe OEPEeroB MOpsi, BHYTPEHHUX
03ep M BOIOTOKOB ITyTEM CO3IaHUs Oepero-
BOW OXpaHHOU 30HBI (00BIYHO mupuHOHN 100
METpPOB), B IpeesiaX KOTOPO OOIBIINHCTBO
CTPOUTEIBHBIX pa0OT 3aIperieHo.
@DpaHIy3CKOE 3aKOHOJATENbCTBO B 00-
JacTH TMPUOPEIKHOTO YIPABICHHUS HHTEPECHO
TE€M, YTO OHO OCHOBAHO Ha JIBYX OTAEJbHBIX
3aKOHAX, KOTOpbIE BMECTE MOI'YT IPEIIoJo-
JKUTEJIBHO OXBAaTUTh BCIO NMPUOPEKHYIO 30HY.
OnMH 3aKOH NPEIUChIBAeT IPaBUIIa JJIsL CXEM
MECTHOIO HA3eMHOI0 30HHUpOBaHUSA, a ApY-
rol — BBOAUT MHUIMUPOBAHHBIA U CAHKIUO-
HUPOBAHHBIM TOCYJIapCTBOM ILJIaH MOPCKOI'O
3oHUpoBanus. B 1979 romy ObLIM BHECEHBI TIEP-
BbI€ MIOITPaBKH, KOHKPETHO Kacaroluecs nooe-
PEeXbs, B OOIIUIT 3aKOH O 30HHPOBAHUH U 3EM-
nenonb3oBanuu (B Komekce Typusma). 3a aTum
IIOCJIEIOBAJIO BBEJACHHE NIByX Hambojee Baxk-
HBIX MPABOBBIX JOKYMEHTOB, PEryJIHPYIOIINX
npubpexnyto 3oy @pannnu. [lepBerii — 310
3aKkoH OT 7 stuBaps 1983 roga, B OCHOBHOM Ka-
CalOLIMIiCs peryJupoBaHUsl MOPCKOM Cpejbl,
KOTOpBIM BBEJI CUCTEMY ILJIAHOB IO YyJIy4llle-
HUIO U dKCIUTyaTaluuu Mops. Bropoit — 3akon
o mobepexbe (1986 roma), KOTOPBIH MO CyTH
ABJISIETCSl 3aKOHOM O IUIAHUPOBAHUU 3€MIIe-
nojib30oBaHus. 3akoH 1983 roma — »T0 INIaH,
KOTOPEII pa30uBaeT 30HBI MPHOPEKHOTO MOPST
U IPUJIETaloIUX TEPPUTOPUIL B COOTBETCTBUU
C HCIOJB30BaHUEM M YKa3bIBa€T BapHUaHThI
Oyayliero pa3BuTus paiioHa. OTa KOHLENLHS
Obljja BBelE€Ha 3aKOHOM, KOTOpBIH peopra-
HU30BAJI pacHpe]esieHue IMOJTHOMOYUN Mex-
Iy TEpPUTOpPUATILHBIMM HOAPA3AEICHUSIMU
Bo @paHuuu (KOMMYyHaMHu, JenapTaMeHTaMH,
peruoHamMu u rocyjaapcrsom). Bece moxkymen-
THI, KacarouIecs ypOaHH3aIliH, 3eMJICTIONb30-
BAaHUS U 30HUPOBAHMUS, JOJKHBI COOTBETCTBO-
BaTh JJAHHOMY 3aKOHY. 3aKOH O IoOepexbe
OTHOCHUTCSI B OCHOBHOM K Ha3€MHBIM acleK-
TaM MpuOpexHOit 30HB. OH H3MEHsIeT o0Imue
(paHIIy3cKHe 3aKOHBI O 30HUPOBAHUU H 3EM-

Jenoyib30BaHuy, cojepxamuecs B Kopekce
TypHU3Ma, 4YTOObI yUeCTh YHUKAJIbHYIO IPUPO-
1y IpUOPEKHON 30HBI.

[Ipy 1OArOTOBKE MNPOrpaMMbl OpraHbl
[0 MJIAHWPOBAHUIO 3E€MJIENOJIb30BAaHUSA B Ka-
KIOM KOMMYHE 00513aHBI COOTIONATH CIETYIO-
L[¥€ HAllHOHAJIbHbIE IPUHLUIIBL:

*  Bo-mepBrIx, HEOOXOIMMO KOHTPOIH-
poBaTh pacIIMpPEHHe TOpoIOB. DTO O3HAYAET,
YTO POCT TOPOAOB B OymyIIeM IOJKEH OCy-
LIECTBIISATHCA B COOTBETCTBUM C CYILIECTBY-
IOLIUMU TOPOACKMMH M IPOBUHIHAIBHBIMU
30HaMU U B TAPMOHMH C OKPY KaoLIEH cpeoi.
B 30nax, npuneramomux k 0epery, orpaHu4eH-
HO€ pacUIMpEeHHe TOpOJOB JIOMYyCKaeTcs Npu
YCIOBHUHM, YTO TO MPEAYCMOTPEHO B IPOrPaM-
M€ ¥ OIIPpaBIsIBaeTCs KOHPUTYpamuei yuacTka
WU T€M, YTO CTPOUTEIBCTBO MJIM HKOHOMH-
gecKasi NEeITeIbHOCTh 3aBHCUT OT ONHM30CTH
BOIBL. B mo0oM ciydae 3aKOH IpeaycMaTpH-
BaeT 3anpeTHyo 30Hy B 100 meTpax oT mobe-
peXbs.

*  Bo-BTOpBIX, ypOaHU3UPOBAHHBIE
30HBI JOJDKHBI IIEPEMEXKATHCS C PUPOIHBIMU
TEPPUTOPUSIMHU.

e Hawubosiee YyBCTBUTEIBHBIC paiio-
HBl (OOJIaZafolIie COOTBETCTBYIOIIMMH Xa-
PAaKTEpUCTUKAMM) JIOJIKHBI OBITH 3aIIUILEHBI
oT ypOanu3anuu. B Takux 30Hax JoIyckaert-
CSl TOJIBKO JIETKO€ CTPOUTEIBCTBO, €CIU 3TO
HE00X0IUMO IS YIIpaBJICHUS 30HOU, IS KO-
HOMMYECKOr0 pa3BUTHUS UJIM JOCTyHa K HEMY
HaCeJIeHHUs.

OnHa 13 TpobIeM PpaHITy3CKOH CHCTEMBI
3aKJII0YaeTCsl B TOM, YTO HOPMBI IBYX 3aKOHOB
OPUEHTHPOBAHbl Ha pEryJHpOBaHUE XO35M-
CTBEHHOW JI€ATEIbHOCTH U OXPaHbl OKpYIKa-
fomel cpersl B MPHOPEKHBIX 30HAX HAa MOpE
U Ha CyIl€ COOTBETCTBEHHO, a COOTHOLICHHE
MEXAYy JaHHBIM DPEryJIHpPOBAHUEM YUMUTHIBA-
€TCS B HEZJOCTATOYHOM CTENEHU.

Ha ceromusammem stare BakxHOM 3agadei
MpeACTaBIsgeTCA Pa3BUTHE POCCUICKOrO Ha-
LIMOHAJIBHOT'O 3aKOHOAATEIbCTBA, IPUBEACHNE
HAllMOHAJIbHBIX IPaBOBBIX HOPM B COOTBET-
CTBUE C TEM YPOBHEM KOHLENIIMH KOMILJIEKC-
HOTO MPHOPEKHOTO YIIPaBICHHS, KOTOPHIH
yKE MOXKHO KOHCTaTHpPOBaThb Ha PEruoHalb-
HOM YPOBHE, B TOM YHcIe B (hopMe CO3TaHMS
CIICIIHATM3HPOBAHHBIX HOPM 00 YIIpaBIICHUH

- 656 -



Araz O. Mursaliev. Correlation of International and Russian National Law with Regard to Environmental Protection...

MPUOPESKHBIMH 30HAMH, C OMOPOH Ha OIBIT
3apy0exHBIX rocyaapctB. TpeOyercs rHOKUN
TTOJIXO/T, TAK KaK MEXK]1y TOCYJapCTBAMH CYTIIe-
CTBYIOT OOJIBIIIUE pa3liu4yus B aJIMHHHCTpA-
THUBHOM, TIPAaBOBOM U KYJIBTYPHOM KOHTEKCTE,
a TaK)Ke YPOBHE 3peJIOCTH B OEpEroBOM yIpaBs-
JICHUH.

B poccuiickoM mpaBe OTCYTCTBYIOT €/IH-
HbIE HOPMATUBHO-TIPABOBBIC aKTHI MO YIIPaB-
JeHUI0 TpUOpekHBIMU 30HaMu. OJHAKO HOP-
MBI, 3aTPAaruBaOIINe YIPABJICHUE U 3aIIUTY
MPUOPEKHBIX 30H, PA3pO3HEHHO 3aKpPEIJICHBI
¥ HAXOMSIT CBOE OTPaKEHWE B 3aKOHOAATEIb-
HBIX aKTax, MOCBSIIEHHBIX 3aIIUTE OKpYKa-
FOIIEH Cpe/ibl U OXpaHe MPUPOIHBIX PECYPCOB.
B poccuiickom 3aKoHOmATENbCTBE HE CYIIIe-
CTBYET OIPENCICHUS TOHATHS MPUOPESKHON
30HBI. PaccMOTpeHHBIN BbIIIE TIOAPOOHO Boj-
HbII Koaekc Poccuiickoit @enepannu pacKpbl-
BACT JIUIIb TOHSTHE «BOJOOXPAHHOW 30HBI,
paccMaTpruBaeMoe Kak 3eMelIbHasi COCTABIISIO-
mast IpUOPEIKHOM 30HBI.

Jlnst mpuBeieHUsT ypOBHSI BHEJIPEHU ST KOH-
[ENIUHA KOMIUIEKCHOTO TTPUOPEKHOTO YIIpaB-
JICHUs, CYNIIECTBYIOIICH Ha HAIMOHAIHLHOM
YpPOBHE, B COOTBETCTBHE C pPErHOHAIBHBIM
B paMKaX pPOCCHUUCKOTO 3aKOHOIATEIhCTBA
HEO0OXOIMMO BBIpAa0OTATh 3aKOHOAATEIhHOE
oIpesielicHUe TPUOPEIKHBIX 30H, COCIHHHUTH
HOPMBI TI0 YIPaBICHUIO MOPCKHUMHU TEppH-
TOPUSMH M Ha3eMHOW 4YacThIO MPUOPEKHOU
30HBI, BEIPAOOTAHHBIE B COOTBETCTBHUH C KO-
JIOTUYECKUM 3aKOHOJATEIILCTBOM H  3allld-
MAIONMEe W OTPAHUYUBAIONINE HHTEPECHI
MIPUPOJIOTIONB30BaTENIe, HOPMBI TI0 YPOBHIO
JIOTTYCTUMOT'O MCITOJIb30BAHUS TTPUOPEHKHBIX
30H. [Ipu 3TOM TpeOyeTcsi YUUTHIBATh CICIIH-
(uKy sKoJIornYecKoro coctossuus Kacruiicko-
0 MOpPS U OCOOEHHOCTH XO3SIHCTBEHHOU Jesi-
tenbpHOCTH B Kacmuiickom peruone.

BruIBOaBI

B pamkax cOBMECTHBIX NE€MCTBHI MpPHUKA-
CHUHCKUX TOCYAapCTB M0 3alllUTE OKPYKaro-
mieii cpenbl MPeACTaBIseTCs IeNIeco00pa3HbIM
CO3/IaHHE KOMIIETEHTHOHM  MEXIpPaBUTEIb-
CTBEHHOW OpraHu3aluyd NATH TOCYIapcTB
B BUJIE PErMOHAIbHON OpraHuM3alMHu COTPYA-
HHUYECTBA IO OCYILECTBICHUIO MOHUTOPUHTIA,
KOHTPOJIS, HaJ30pa 3a COCTOSHUEM IIOJHOI'O

criekTpa Tnokaszatened Kacnwuiickoro peruo-
Ha, a TaKXe JUIsl PYHKIUH ONEepaTHBHOTO pe-
arupoBaHUs B cllydae aBapHii, 3arps3HCHUI
Y MPOYXX WHIIMJICHTOB, KOTOPHIC TOTCHIIHAIb-
HO MOTYT OKa3aTh HETaTHBHOE BO3JCHCTBHE
Ha OKpyKaromyto cpeny Kacmnuiickoro mopsi.
JlesITeNbHOCTh JaHHON OpraHW3allid MOXET
YCTaHABJIMBATh B3aUMOJCHCTBHE MKy BHY-
TPEHHUMH KOMITETCHTHBIMU OpraHaMy IpuKa-
CHUHCKUX TOCYIapCTB, TEM CaMbIM yIIPOIIast
MOPSAJIOK COBMECTHOTO TIpUHATHS Mep 1o Ka-
CIIUHCKOMY PETHOHY, a TaKXe I[EHTpaIu3ys
JICSITCIIBHOCTh COOTBETCTBYIONIUX BHYTPCH-
HUX OPraHOB IISTH TrocyaapcTB. JlaHHas opra-
Huzanus npu Cekperapuate PaMOYHOH KOH-
BEHIIMH MOXKET BBITIOJHATH IMOCPETHUYCCKYIO
POJIb MEXIY CTOPOHAMH M WX KOMITETEHTHBI-
MH HAIIMOHAJIBHBIMUA OpPraHaMU [0 COTPYIHH-
YeCTBY W MOHHTOPHHTY, BBIIOJHSS CIEIYIO-
e GyHKIUu:

1. OcymecTBieHue cOopa TaHHBIX U HH-
(hopmaruu, MoAroToBKa 1 BeJcHUe 0a3bl TaH-
HBIX O COCTOSTHUH MOPCKOH Cpelbl U MPUOpPEexK-
HBIX paiioHOB Kacmuiickoro Mopst kacaTeiabHO
ero (pu3HYeCKHUX, OMOJOTHUSCKUX U XUMHUYC-
CKHX XapaKTEePUCTHK.

2. OcymecTBieHrue  cOopa  JTaHHBIX
¥ uH(pOpPMAIUH, TIOATOTOBKA M BeJleHUE 0a3bl
JAHHBIX O MOCTYIICHUU U3 Ha3EMHBIX HUCTOY-
HUKOB 3arps3HSIONIMX BENICCTB, BKJIIOYAs
HHOOPMAIIHIO O PACIPEACICHIUH HCTOYHUKOB
M KOJIMYECTBE TaKUX BEIIECTB, BHECEHHBIX
B MOPCKYIO Cpely W TpPHOPEKHBIC paliOHBI
Kacnuiickoro mopsi.

3. PeryisipHOe mpoBe/leHHE OOIIeperu-
OHAJIEHOW OIICHKH COCTOSIHHSI MOPCKOW Cpelbl
1 puOpexXHBIX paiioHoB Kacnuiickoro mMops,
a Tak)Ke OIEHKH BO3JCHCTBHS Ha OKPYKaro-
myto cpeny Kacruiickoro Mopsi.

4. IlpunHsATHE BCEX BO3MOXHBIX MeEp
0 KOOPJAMHUPOBAHUIO COBMECTHBIX JICHCTBUI
KOMIICTCHTHBIX OPraHOB MPUKACITUUCKUX TO-
CYJIapCTB IO MPEIOTBPAIICHUIO, YMEHBIIICHUIO
A MaKCHMMAaJIbHO BO3MOKHOM JIMKBHIALIMU
ITOCJICACTBMI MHIIHIEHTOB, BBI3LIBAIOIINX 3a-
I'pSI3HCHKE, B TOM YHCIIE 3arPsS3HEHUS OT pas-
JINBOB HE(PTH.

5. OcymiecTBICHHE CBSI3U MEX]Y CTOPO-
HaMH JUIsI OOMEHa JIOKyMEHTAIlMeH W omepa-
THBHOT'O pearupoBaHHSI.
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[Ipoananu3upoBaB OCHOBHYIO 0a3y pery-
JUPOBAaHUS OXpaHbl OKpyxkaromen cpeasl Ka-
CIMIHCKOr0 MOpSI, B TOM YHCJIE JIBa OCHOBHBIX
BHJA 3arps3HEHUs (pa3iauBBl HEPTH U CTOKHU
peK), neiaeM BBIBOJ, YTO KOHILENLHS IpH-
OpexHOro ymnpaBlIeHUs y>K€ Hallljla CBOE€ OT-
paxxeHue Ha ypOBHE MEXJAYHapOIHOIo Ipasa,
B paMKaX PEruoHaJIbHbIX MEXaHHM3MOB OXpa-
HBI OKpy>karoueil cpeasl Kacnuiickoro mMops
(B 4aCTHOCTH, BHEJPEH NPUHIUI OacceifHOBO-
ro ymnpasienus). Ha ypoBHe HallMoHaJIbHOIO
3akoHoaaTenbcTBa Poccuiickoit ®Denepaunu
[IOJIOKEHUSI KOHLENUUHU KOMIUIEKCHOI'O MpPH-
OpexHOro yIpaBJeHHUs MOI'YT HAUTH TOUEUHOE
OTpaK€HHUE B HOPMATHBHO-IIPABOBBIX aKTax,
perynupyonmx chepy oxpaHbl OKpyKaromien
cpensl Kacniniickoro mopst.

[lo HamiemMy MHEHUIO, CO3aHUE OTIEIb-
HOT'O 3aKOHA O YIIPaBJICHHUIO MPHOPESKHBIMHU
30HaMHM (Kak MUHUMYM B oTHoumeHuu Ka-
CIUICKOTO PETHOHA) MOTJIO OBl 00ECIeUHThH
[pUBEJIEHNE YPOBHS BHEAPEHUS KOHLEMLUU
KOMIUIEKCHOTO TMPUOPEKHOTO  YIIPaBICHUS
Ha HalMOHAJbHOM YPOBHE B COOTBETCTBHE
C pETHOHANBHBIM. AHAJIU3 OIBITa 3apyOex-
HBIX CTpaH B JaHHOH c(epe MOoKa3hIBaeT, 9TO
Takod HOPMATHUBHO-IIPAaBOBOM aKT JIOJKEH
HHTETPHPOBATH B ceOe MpPaBOBBIC HOPMEI
[0 PEeryJupOBaHUIO XO3SHUCTBEHHOH WU MpHU-
POOOXPAHUTEIBHON HESATEIbHOCTH Ha Tep-
PUTOPUSAX, COENMHSIOIIUX YYAaCTKU BOJBI
U CylIH (Ha CeroJHAIIHUN 1eHb TaKUEe HOPMBI
B paMKax POCCHUHCKOIO 3aKOHOAATEJIbCTBA
pa300IIeHBl, WHCTUTYT NPUOPEKHON 30HBI
HE YCTAaHOBIICH).

B KoHTekcTe pa3BUTHS HALMOHAJIBHOIO
peryjaupoBaHusl OXpaHbl OKpY’KawoLel cpe-
el Kacniug B JOruke BHEAPEHUs KOHLENLUU
KOMIIJIEKCHOTO ~ NPUOPEKHOr0  yIpaBieHUs
Ha PETHOHAJIBHOM yYPOBHE BasKHO C(hOKyCHpO-
BaTh PEryJMpPOBaHUE Ha CIEYIOLUINX acleKTaxX
MPUOPEKHOTO YIPABICHUS:

1. Pa3pabotka 3aKOHOJATENIbHOIO
OIIpENeNICHIS] TOHATHS TPHOPEKHOH 30HHI,
110 MEHBIIeH Mepe, B oTHomeHnn Kacnwmiicko-
ro peruoHa.

2. YcTaHOBJEHHE COOTHOLUEHUS WM HH-
Terpauusi HOpM, PUMEHUMBIX B OTHOLIEHUU
BOJAHBIX M 3€MEJIbHBIX YYacTKOB HpUOpex-

HBIX 30H, YK€ CYMIECTBYIOIINX B OTJCITBHBIX
HOPMATHBHO-TIPABOBBIX aKTaX HAIMOHAITHHO-
r0 3aKOHOJIATEILCTBA.

3. VYcraHoBlieHME 3aKOHOJATEILHOW 3a-
IIUTHI OT ypOaHU3aIMK HAUOOJee YI3BUMBIX
y4aCTKOB TEPPUTOPUN TTPUOPEIKHBIX 30H.

4. ®opMupoBaHWUE HOPM, HaIPABJICH-
HBIX Ha YCTAaHOBJICHHE JIOMyCTHMOTO YPOBHS
BOBJICUCHUST TTPUOPEIKHBIX 30H B XO3SIHCTBECH-
HYIO JIEITEIbHOCTH C IEIbI0 COXPAaHEHUS U 3a-
IATH OKPY KAIOMIEH CPEIbl U TPUPOJIHBIX pe-
CypCOB.

Kacnuiickoe Mope sBIsS€TCS YHHKAIb-
HBIM BOJIOEMOM, HYXXIAIONIUMCSI B 0COOOM
MPaBOBOM PETYJIHUPOBAHUU OXPAaHBI OKpYKa-
fore cpenpl. Ha ypoBHE HAIIMOHAIBHOTO 3a-
KOHOJIaTeIhCTBa B OTHOIIeHNH Kacmus pery-
JIATOpaMU BBICTYTAIOT DeiepalibHbIe 3aKOHBI,
noctaHoBieHus IlpaButenscTBa Poccuiickoin
®denepanny, pEruoHAIBHBIE HOPMATHBHO-
TIPaBOBBIC AKTHI.

B Konctutynuu Poccutickoit deneparum
YCTAaHABIIMBAETCS, YTO MPUHIUIIBI U HOPMBI,
XapaKTepHBIE ISl MEXJIYHApOIHOTO TpaBa,
u noroBopsl Poccuiickoit @epepauuu ¢ Apy-
TUMH TOCY/JapCTBaMH SIBISFOTCSl YacThIO Ha-
LIMOHAJBHOM MNpaBOBOM cucTeMbl. Pamounas
KOHBEHITUS IO 3alIuTe MOpcKoi cpeasr Ka-
crnimiickoro mopst 2003 roga, UMeHyemas Takke
Terepanckoil KOHBEHIIMEH, SBISETCS OXHUM
73 KIIIOYEBBIX MEXKIYHApPOHO-TIPABOBBIX aK-
TOB B oTHOMmennu Kacnuiickoro peruona. Ilo-
noxeHus: TerepaHCcKoW KOHBEHIIUH TII00AIb-
HO ONHUCBHIBAIOT CTPEMIICHUE CTPaH-y4YaCTHUII
K MPEIOTBPAIICHUIO, CHIYKCHHUIO U KOHTPOJIIO
3arpsizaenus Kacrimiickoro mopsi.

OnauM U3 HauboJiee BaXKHBIX BOIPOCOB
B OTHOIICHHM OOCCIICYCHHSI YCTOWUHUBOIO
pa3Butust Kacrimiickoro Mopsi mpeacTaBisieT-
Csl BOIIPOC O CO3/IaHUU €IMHOW KOMIIETEHT-
HOM MEXIIPaBUTEILCTBEHHOW OpTaHMU3aIlNH,
obecrieunBaroeil B3aUMOJICHCTBHE MEXTY
BCEMHU TMPUKACTUUCKUMU  TOCYJapCTBAMHU.
Ha nanunonansHO-ipaBOBOM ypoBHE Poccuii-
ckoit deneparuu cieayeT BHEIPUTH HOPMBI
0 PEryJIMpOBaHUU TPUOPEIKHBIX 30H IS 3a-
IATHl OKPYXKAIOMIEH Cpeabl W TPUPOAHBIX
pecypcoB poccuiickoro cekropa Kacnmiickoro
peruoHa.
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AHHOTauus. B npencraBieHHoil crarbe NpoBeIeH aHaIUu3 COBPEMEHHONW HayyHOU
JIUTEpaTypbl U POCCUHCKOTI0 3aKOHOAATENILCTBA 110 BOIIPOCAM [IPABOBOTO PETrYIUPOBAHUS
U peau3alyiy [paBa Ha OXpaHy PenpoayKTUBHOIO 310pOBbs My>K4KH B Poccuu, okazaHus
UM CIELUATU3UPOBAHHON MEIULIUHCKOMN TOMOIIH.

BrrsiBIeHBI IPOOIIEMBI OpraHU3alNH OKa3aHHs AaHIPOIOTHIECKOH MEIHIITHCKOH TOMOIIN
MY>KCKOMY HaceJIeHUIO B POCCUHUCKON cucTemMe 3ApaBOOXpPaHEHUs, UTO OTpaKaeTcs
Ha [TOKa3aTeJIX MX 3a00I€BaCMOCTH U MTPOIODKUTEITEHOCTH KU3HH MY KIHH.
[Ipemnaraercs ycoBepLIEHCTBOBATh POCCUIICKOE 3aKOHOATENLCTBO B BOIPOCAX IMOATOTOBKU
Bpayeii-aHIpOJIOroB U OpraHU3aluy OKa3aHUs aHAPOJIOrHUECKON MEUIIMHCKON TOMOIIN

MY>KCKOMY HACCJICHHUIO.

KuaroueBrble cjioBa: paBo Ha 3J0pPOBbE, PEIPOLYKTUBHBIE IIpaBa, PENPOLYKTUBHbIE
TEXHOJIOTUH, aHIPOJIOTHS, MY>KCKOE OeCILIoHeE.

Hayunas cneunanbHoCTh: 12.00.02 — KOHCTUTYLHMOHHOE MTPABO, MyHHUIIUIIATIBHOE MPaBo,

KOHCTHTYITUOHHBIHN Cy/IeOHBIN TIpOIIECC.

Introduction

According to Art. 40 of the Constitution of
the Russian Federation, everyone has the right
to protection of health and medical care. Ar-
ticle 2 of the Federal Law “On the Basics of
Protecting the Health of Citizens in the Russian
Federation” under health means the state of
physiological, psychological, social well-being
of a person, the absence of diseases, as well as
disorders of body functions. However, unfor-
tunately, recently there has been an increase in
the general and special morbidity of the inhab-
itants of Russia. This can be attributed to the
reproductive health of both men and women,
which entails a deterioration in the demograph-
ic situation in the country. One of the reasons is
the increase in the number of infertile married
couples, now their number ranges from 8 to
21% in all couples of childbearing age, while in
most cases infertility in these families is caused

by a violation of the reproductive function of
one of the spouses (Korobkov, 2016), which in-
dicates the problems of ensuring reproductive
health of the population. Despite the fact that
the state takes certain measures to protect pub-
lic health, the overall incidence rate among the
male population remains quite high (Apolikh-
in, Moskaleva, Komarova, 2019). Against the
background of high mortality among males of
working age, the number of men with diseas-
es of the reproductive system is also growing.
Today, 78% of the total number of urological
patients are boys and young men (Rybalchen-
ko, 2015).

Conceptological Framework

A trend toward deterioration in male health
indicators is noted by Professor A.A. Churakov
indicating that in 20% of cases there is an idio-
pathic form of infertility in which it is not pos-
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sible to establish the exact cause of male infer-
tility, which complicates the treatment process
(Korobkov, 2016). Demographic indicators in
the country are largely determined by a marked
decrease in fertility in men of childbearing age
(Korobkov, Vechkanova, 2016). The result is an
increase in the proportion of the male factor in
the structure of the causes of infertility up to
50% (Geneticheskie prichiny besplodiia (mu-
zhskogo i zhenskogo)).

Methodology

Based on the presented indicators, it
should be noted that the problem of ensuring
male health in Russia is especially relevant at
the present time.

Russian legislation does not fully ensure
the implementation of the constitutional prin-
ciple of equal rights and opportunities for men
and women, if it concerns the quality of spe-
cialized medical care for men on a par with
women. In our country, there are very few
medical centers for the study of the reproduc-
tive system of men. There is a lack of some
types of specialized medical care for men who
have diseases of the genitourinary system, and
there are no state programs for the protection
of male reproductive health, which indicates
the presence of gender discrimination of men
in the provision of medical services.

This is evidenced by the fact that almost
every medical institution has a department
of women’s consultation. A gynecologist is a
doctor whose activities are aimed at treatment,
diagnosis, prevention, and ensuring female re-
productive health. However, it is quite difficult
to find a specialist whose activities would be
aimed at treating and ensuring male reproduc-
tive health (andrologist) (Torosyan, 2017).

Discussion

Despite the relevance and importance of
the andrologist to ensure men’s health, there
is still no clear definition of the professional
standard of the andrologists and their func-
tions. Currently, there is a procedure for pro-
viding medical care in the profile of “pediatric
urology-andrology” (Order of the Ministry of
Health of Russia, 2012), however, there is no
corresponding procedure for providing medi-

cal care for adults in the profile of “andrology”,
while there is such a procedure for the profile
of urology (Order of the Ministry of Health of
Russia, 2012), gynecology (Order of the Minis-
try of Health of Russia, 2012) and many other
areas of medicine.

The lack of an appropriate procedure for
providing medical care to adults in the “androl-
ogy” profile leads to the fact that the andrologist
does not have a regulated status. Due to the fact
that such a specialty, namely, the andrologist, is
absent in the nomenclature of the specialties of
specialists with higher medical and pharmaceu-
tical education (Order of the Ministry of Health
of Russia, 2015), the corresponding assistance
to the population is carried out primarily by a
urologist. The absence of an andrologist reduc-
es the quality of medical services for men with
specific diseases that affect their reproductive
function, and, accordingly, violates their right
to receive high quality medical care. Indeed, an
important feature of andrology is its relation-
ship with other medical disciplines. It lies at the
junction of urology, endocrinology and psychi-
atry. The problems of andrology are dealt with
by doctors of a different profile, whose actions
are limited by the scope of their specialty. In
this regard, the opinion of the medical com-
munity about the professional place of the an-
drologist in the structure of modern medicine
remains uncertain, which makes it impossible
to develop this area of clinical medicine. Pa-
tients suffering from “male” diseases, are at
the same time at a loss what doctor to contact.
“The development of individual standards and
algorithms for the diagnosis and treatment of
andrological patients is considered necessary
by 77.8% of urologists and andrologists, and
88.2% of doctors of other specialties” (Smo-
lianinov, 2009). These indicators indicate that
the definition of the social role of the androlo-
gist as a specialist in male health is necessary
in order to regulate, systematize the market for
medical services, improve the quality of medi-
cal care for men, and improve the demographic
situation in the country. In particular, accord-
ing to recent WHO data, male infertility ac-
counts for about half of cases (Churakov).

Due to the lack of a specialized doctor for
“male” diseases, in practice, urologists provide
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medical assistance to them. Urology is a sci-
ence that studies the diseases of the male and
female genitourinary system. Andrology stud-
ies exclusively male physiology and the pathol-
ogy of the reproductive system and genitals. A
urologist-andrologist diagnoses and treats both
women and men based on their physiological
differences (Maksimov, Khromov, Iarovoi,
Prokhorov 2011). To solve this problem, in our
opinion, it is necessary to amend the name of
the procedure for providing medical care to the
adult population according to the profile “urol-
ogy”, designating the profile “andrology” by
analogy with the procedure for providing med-
ical care to the profile “pediatric urology-an-
drology”.

President of the Professional Association
of Andrologists P.A. Shcheplev, Director of
the Research Institute of Urology, Professor
O.1. Apolihin indicate that in Russia, androl-
ogy is recognized as a medical specialty only
de facto, while de jure andrology, as such,
does not exist. Currently, when conducting
a comprehensive analysis of andrology and
the provision of andrological assistance, the
uncertainty of its legal status is ascertained,
first of all (Apolikhin, Moskaleva, Komarova,
2019).

Professor O.I. Apolikhin in the frame-
work of the All-Russian Congress on Androl-
ogy made a proposal: “In order to develop
the andrological service, put it on a legally
defined scientific path, the training of special-
ists in this branch of medicine should begin
with the study of urology, and then continue
with deepening knowledge in the problems of
male health, supplementing them with related
specialties, without the knowledge of which it
is impossible to provide high quality andro-
logical medical care” (Shaderkin, Danilov,
2007). Moreover, he suggests creating centres
for male reproductive health, developing evi-
dence-based standards for treating diseases of
the male reproductive system, and a passport
for reproductive health (Ministry of Health,
2019). It is impossible not to support this com-
petent opinion.

In the same way, andrologists have been
trained since 2003 in Germany, where urol-
ogists have been studying for 18 months un-

der the program of continuing education in
the “andrology” profile. German andrologists
provide medical care in the field of reproduc-
tive technologies, in case of genetic disorders,
ejaculation disorders, erectile dysfunction,
explain questions to patients related to family
planning (Kliesch, Weidner, 2011). Androlo-
gists are competent to correctly assess the sit-
uation and refer patients for interdisciplinary
support to specialists such as psychologists,
psychotherapists, and psychiatrists (Schloegl
et al., 2017)

It is important to note that in Russia there
is a Professional Association of Andrologists,
whose activities are aimed at bringing together
specialists interested in uro-andrology, how-
ever, it should be admitted that most of the
participants in this association are doctors of
the following specialties: urologists, surgeons,
sexologists, endocrinologists, rather than an-
drologists. The Association organizes various
conferences, congresses to discuss problems
of infertility, sexual dysfunction, pediatric an-
drology, urogenital infections, etc. (Official site
of the Professional Association of Andrologists
of Russia).

The problems we have examined over the
past 30 years have worried not only Russian but
also foreign experts in the field of andrology.
So, in 1992, in order to increase the level of
scientific knowledge, develop clinical recom-
mendations, and treatment standards for the
andrology profile, the European Academy of
Andrology (EAA) was founded in Europe. To
achieve the same goals, EAA training centers
were actively opened in different countries,
and already in 2015 there were 24 such centres
in Europe, as well as one in the USA (Los An-
geles) and one in Egypt (Cairo), where you can
master the training program for doctors in an-
drology. In Italy and Spain, the training of doc-
tors in this profile is carried out for two years,
it is available not only to urologists, but also
to endocrinologists and gynecologists. With
the participation of andrologists in European
countries, they treat prostate diseases, testicu-
lar cancer, inflammation and infections of the
genitourinary system, and sexual dysfunctions
of men. In addition, operational andrology is
rapidly developing (Krausz, Brannigan, Sig-
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man, 2015). In our opinion, the exchange of
experience between the EAA and the Profes-
sional Association of Andrologists of Russia,
the cooperation of these organizations will help
to improve the professional level of domestic
andrology.

Recognizing the importance of the role of
the andrologist as a specialist in male health is
a necessary factor in regulating and system-
atizing medical care for men, improving its
quality in the field of prevention, diagnosis,
treatment (conservative and surgical) and reha-
bilitation of men, which will undoubtedly lead
to an improvement in demographic situation in
the country (Tsang, Wassersug, 2018).

Despite the fact that andrology is a rela-
tively young, developing medical discipline,
it is very important for ensuring reproductive
male health. At universities, students study
this discipline within the framework of the dis-
cipline “Urology” and partly when studying
related andrology disciplines (neurology, psy-
chiatry, therapy, surgery, endocrinology, der-
matovenerology), but this training system does
not allow the student to form a holistic view,
understanding of the physiology and patholo-
gy of the male body (Whale, 2014). The cur-
riculum does not study a number of important
problems of male health, for example, infertili-
ty, sexual disorders. It is important to note that
earlier andrology was studied in universities in
the framework of a separate discipline, but this
course was abolished. In this regard, we consid-
er it necessary to include the study of androlo-
gy as an independent educational discipline in
the Federal State Educational Standard.
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AHHoTaums. L{enb craTbu — BBISIBUTH CYyLI€CTBEHHBIE OCOOEHHOCTH MOKa3aTesaen
HAIMOHATFHOM HAJIOTOBOM 0e30IaCHOCTH 1 OIHCaTh X cucteMy. [Ipemverom rccienoBanus
SIBIIIETCS] KOMILJIEKCHBIN aHaJIN3 MoKa3aTesiel HallMOHAJIbHON HAJIOrOBOM 0€30IacHOCTH,
HaIlpaBJIEHHBIA Ha BBIABIEHHUE XapaKTepa B3aUMOCBSI3U MEXAY HHAUKATOPaAMHU
HaJIOTOBOW 0€30IMaCHOCTH M HAJIOTOBOH CIIPaBEINIMBOCTHIO B MEKIOCYIaPCTBEHHBIX
Y BHYTPUTOCYIapCTBEHHBIX OTHOLIECHUX. be3 MoOHMMaHus CyIIHOCTH U COJep KaHuUs
HMHIUKAaTOPOB HAJIOTOBOW 0E30IIaCHOCTH HEBO3MOKHA KOPPEKTHAS OIeHKa () (PEKTHBHOCTH
MIPUHIMAEMBIX TOCYIapCTBAMH IIPABOBBIX Mep B chepe HamorooOI0KeHHSI.

B crarhe paccMOTpPEHO BIMSIHHUE MPOLIECCOB MEXKAYHAPOAHON IKOHOMHUYECKOU
HWHTErpaluy Ha OLIEHKY YPOBHS HAJIOTrOBOH 0€30MaCHOCTH IrOCyAapCTB B KOHTEKCTE
KOHIIENIMY HallMOHAJIbHBIX MHTEpEeCcOB. B 0CHOBE AHUCKyccuM O cocTaBe MHAMKATOPOB
HAJOTOBOW OE30MIaCHOCTH JICXKHUT BOIIPOC O CTEIICHH BIISHHS Pa3TMYHBIX COIHAIBHO-
SKOHOMHMYECKHX SIBJIEHUN Ha HajorooOnoxeHue. CpaBHUTEIbHbBIN aHAIN3 IPaBOBOM
1 DKOHOMMYECKOH JIUTEpaTyphl MOKA3bIBAET, YTO BCE MHOr0o0Opa3ue nokasareien
HaJIOTOBOW 0€30macHOCTH HauOoJiee MOTHO MOYKHO PA3[eIUTh B 3aBUCHMOCTH OT MX
XapakTepa Ha COOCTBEHHO HAJOTOBBIC IMOKA3aTEINH, IPYTHEe BHYTPHIKOHOMHYECKHUE,
BHEILIHEAKOHOMMYECKHE, YIIPABIEHUECKUE, IPAaBOBbIE, TEXHUUECKHUE, COLIUAILHO-
JeMorpapuIecKie, TEXHOIOTHIECKIE, BOCHHBIE, OJIMTHYECKIE, KITMMATHIECKIE TI0KA3aTeIIH
U JIp. YCTaHOBJIEHUE NOPOrOBBIX 3HAYEHUH MHAMKATOPOB M103BOJISET KOJIUYECTBEHHO
0XapaKTepU30BaTh CTEIICHb BO3ICHCTBISI yTPO3 HATOTOBOH 0E30I1aCHOCTH.

KnaloudeBble c10Ba: HaJI0roBOE MpPaBO, HAJIOroBasi 0€30MaCHOCTh, HAJOIOBOE
aJIMUHUCTPUPOBaHNE, UHIUKATOPbI, HAallMOHAJIbHBIE UHTEpeECH!, I1aH BEPS.

HccnenoBanue BbINMOIHEHO NP (UHAHCOBOM nogaepkke PODU B pamkax Hay4dHOTO
mpoekra Ne 20-11-00292 «IIpaBoBoe obecrieueHre HaIoroBoi 6e30MacHOCTH rOCyIapCTBa
B YCIIOBHSIX MEKIYHAPOIHOW SIKOHOMUYECKOH HHTETPALIUUY.

Hayunas criernasibHoCTh: 12.00.04 — hrHAHCOBOE ITPABO, HAJIOTOBOE MTPABO, OFOKETHOE
paBo.

Introduction

Tax security of a state is the result of
confronting specific threats on one hand and
the measures taken by public authorities to
minimize them on the other. The composi-
tion and intensity of threats to tax security
are constantly changing, as well as the ways
of countering such threats are being adjusted.
Therefore, the current management task is to
assess tax security in a particular state for the
current period. Such an assessment is impos-

sible without using a system of verifiable indi-
cators of the tax security of the state, which, in
its turn, requires specification of a list of such
indicators based on the interpretation of their
general and special features. Without apply-
ing the system of indicators to relations in the
field of taxation at different stages of their de-
velopment, it is impossible to correctly assess
the effectiveness of measures taken to ensure
the tax security of the state, including organi-
zational and legal ones. Therefore, the defini-
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tion of a system of indicators is an important
legal and managerial task, closely related to
the problems of the goals of legal regulation
and the quality of state tax administration. At
the same time, there is no consensus in under-
standing the essence of tax security indicators
and their structure both in the legal and eco-
nomic literature.

Theoretical Framework

When defining the term “tax security of
the state”, or “national tax security”, it is neces-
sary to proceed from the established scientific
approaches to the content of the categories of
security and national security:

1) security as a characteristic of a complex
system which is the society in its functioning
and development (system approach) (Stepash-
in, 1994: 23; Polikarpov, 2001: 109);

2) security as a level of public relations that
ensures their further sustainable development
(sociological approach) (Mikhalkin, 1993);

3) security as a conscious need of the sub-
ject, value (axiological approach) (Rybalkin,
2006);

4) security as the activity of subjects to
prevent threats (dynamic approach) (Timokh-
in, 1993: 30);

5) security as a state of object securi-
ty (Tropin, 2004), absence of danger (Belov,
1994), threats (static approach) (Rozhdestvens-
kiy, 1995).

Thus, the terms that characterize certain
types of national security are used classically
both in legal studies and in legislation.

Problem Statement

Assessment of tax security in a particular
state is an urgent management task in the cur-
rent period. It is impossible to correctly assess
the effectiveness of measures taken to ensure
the tax security of the state, including organi-
zational and legal measures, without a system
of indicators applicable to the taxation relations
at different stages of their development. There-
fore, the determination of such a system of in-
dicators is an important legal and managerial
task, closely related to the goals of legal regula-
tion and the quality of state tax administration.
The present study aims to identify the essential

features of indicators of tax security of the state
and to describe their system.

Methods

The methodological basis of the research
consists of both general scientific methods
(dialectical-materialistic method, induction,
deduction, analysis, synthesis) and interdisci-
plinary methods (simulation and sociological
methods), as well as specific legal methods of
study.

The research is based on the principle of
truth, unity of theory and practice; the prin-
ciples of objectivity, comprehensiveness and
complexity of the study; the principle of inter-
disciplinary research (using the achievements
of legal and economic science); systematic ap-
proach principle.

The specific legal methods are the for-
mal-legal method and the comparative method.
The formal-legal approach allows identifying
the information array to be further analysed.
The information will be accumulated and de-
limitated based on the criterion of compliance
with the subject of legal regulation.

Discussion
Tax Security and Tax Fairness

A significant share of tax sources in the
budget revenues determines the key role played
by the tax revenues in the stable economic
development and national security. Besides,
threats to national fiscal interests cannot be
eliminated only by means of legislation, which
predetermines the interaction of states in the
tax sphere. The importance of tax security of
the state is dramatically increasing. This is
also due to the trends based on international
economic integration: the increasing influence
of transnational corporations on the national
economy, the growing number of cross-border
transactions, the increasing mobility of tax-
payers, and the integration of financial instru-
ments. The development of legal solutions to
minimize threats to tax security is complicated
by the need of the states to cooperate and unite
their efforts.

There are many concepts in national and
international tax law closely related to tax se-
curity. For instance, countries, international
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organizations (OECD)' and supranational or-
ganizations (EU) have referred to the concept
of fairness in taxation. Countries describe fair-
ness in a juridical sense addressing equality,
non-discrimination and procedural fairness.
The instruments used are constitutions, nation-
al legislation and taxpayer charters.

However, at the international level, the
discussion goes further than juridical fairness.
Countries also refer to fair tax competition
(among countries) and fair taxation (between
countries and taxpayers). This constitutes an
approach not only from an economic perspec-
tive (violations of fair economic competition;
equitable distribution of tax burden; com-
petitiveness issues; payment of taxes at the
place of profit generation; level-playing field)
(Burgers, Mosquera Valderrama, 2017: 780)
but also a political and juridical perspective
(i.e. fair share and justice). The different ap-
proaches to fairness may have implications
for tax competition and the reaction to abusive
practices of taxpayers as well as states. For in-
stance, the European Commission addressed
fairness in the 2012 Action Plan to strengthen
the fight against Tax Fraud and Tax Evasion?
to “provide a comprehensive and effective re-
sponse to the various challenges posed by tax
fraud and evasion and can thus contribute to
increasing the fairness of Member States’ tax
systems, to securing much needed tax reve-
nues and ultimately to improve the proper
functioning of the internal market™.

National Interests
in the Tax Area Determining Indicators
of Tax Security

The indicators of state tax security are di-
rectly derived from the values that characterize
security and the threats that affect them.

The concept of interests is used in norma-
tive acts, other official documents and scien-
tific literature to determine the values that are
protected.

! OECD (2013). Action Plan on Base Erosion and Profit
Shifting, OECD Publishing. Available at: https://www.oecd.
org/ctp/BEPSActionPlan.pdf at 8.

2 Communication from the Commission to the European Par-
liament and the Council, An Action Plan to strengthen the fight
against tax fraud and tax evasion, COM/2012/722 final, at 6.

> Ibid., at 15.

The term “national interests” is also used
in the definition of the corresponding type of
security contained in the economic securi-
ty Strategy of the Russian Federation for the
period up to 2030 (Decree of the President of
the Russian Federation of 13 May 2017 No.
208 “On the economic security Strategy of the
Russian Federation for the period up to 2030”).
It replaced the “vital interests” category in the
previous Strategy. This replacement seems jus-
tified, since the attribute of “vitality” is corre-
lated with the needs of the individual, but not
the state.

We assume that the definitions of state
(national) interests proposed by scholars do
not include specific features and are too gen-
eral, for example: “the total need of the state
in both internal and external aspects to ensure
the security and sustainable development of the
individual, society and the state” (Iurchenko,
Davydov, 2011: 172).

National interests in the economic sphere
are clearly defined in the Strategy for the eco-
nomic security of the Russian Federation for
the period up to 2030: these are objectively sig-
nificant economic needs of the country, the sat-
isfaction of which ensures the implementation
of strategic national priorities of the Russian
Federation. The given definition emphasizes
such features of national interests as objectivi-
ty, absolute necessity and strategic importance.
However, the definition of national interests
through the use of the category “national prior-
ities” does not correspond to the logical princi-
ples of definition due to the synonymy of these
categories. Besides, national interests can be
considered objective only in the sense that they
exist as a phenomenon regardless of the con-
sciousness of the subject who perceives them.
However, the specific list of national interests,
including interests in the area of taxation, in
addition to the impact of economic laws, is
largely determined by the unique traditions and
institutions of each state and therefore should
be considered as subjective.

National interests in the tax sphere can
be defined as objective needs for collecting all
categories of tax payments to budgets that are
necessary and sufficient for current and future
financing of all functions and tasks of the state
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and municipalities, modified to meet public re-
quests.

The current study shows that the impor-
tance of the legal provision of tax security in the
modern world is significantly increasing. This
is due to trends based on international econom-
ic integration: the increasing influence of mul-
tinational enterprises on the national economy,
the increase of the number of cross-border
transactions, increased mobility of taxpayers,
the integration of financial instruments. The
development of legal solutions to minimize the
threats caused by this is complicated by the
need of the states to unite their efforts within
the framework of supranational entities.

In this regard, the states have the right to
counter practices that undermine the effective-
ness of their tax jurisdiction. The reaction of
tax systems to such practices should vary along
with the intensity of the danger for the collec-
tion of taxes. Therefore, a stronger reaction
should be opposed to phenomena such as tax
evasion and tax fraud, since in such circum-
stances there is an open violation of law and, in
the former case, the taxpayer even tries to hide
such violation by willful behaviours. However,
there are additional dangerous phenomena that
may undermine the effective collection of tax-
es. Such phenomena consist in the circumven-
tion of the liability to tax by creating friction
between form and substance that frustrates the
spirit of the law. The main conceptual reference
for this type of situations is tax avoidance.

It is discussed whether there is an interna-
tional obligation to counter abusive tax prac-
tices. The answer to this question is complex
and requires distinguishing between the two of
them and between the national and the interna-
tional level. At the national level, each state is
interested in countering the open violation of
its law and thus in protecting the integrity of its
tax revenues. At the international level, signifi-
cant differences arise as to how the various sys-
tems detect such phenomenon, thus making it
more complex to determine whether there is an
international obligation to counter tax evasion.

Changes in Russian tax legislation intro-
duced in recent years are largely due to the
use of the experience of international organ-
izations, in particular, the OECD. The devel-

opment of Russian tax legislation is influenced
by the acts of these organizations, first of all,
OECD Action Plan on Base Erosion and Profit
Shifting (hereinafter — the BEPS Action plan®.
Fixing in the Tax Code of the Russian Federa-
tion of CFC rules, transfer pricing rules, thin
capitalization rules, beneficial owner concept,
criteria for tax residency of legal entities, and
ratification by the Russian Federation of the
Convention on mutual administrative assis-
tance in tax matters and the OECD Multilateral
Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and Profit
Shifting (MLI®) are milestones of Russian tax
policy at the present stage. The fact of ratifi-
cation of MLI by Russia, of course, requires
reflection and study from the standpoint of tax
security.

The Constitutional Legal Conditionality
of Indicators of the Tax Security

Stakhov notes the identity of the interests
protected by security and values enshrined in
the Constitution (Stakhov, 2007: 17). In a legal
state, a necessary condition for ensuring secu-
rity in any sphere, its most important indirect
indicator, is the consolidation of the relevant
values in the basic law.

The Constitution of the Russian Feder-
ation declares human rights and freedoms to
be the highest value (Article 2), and the goal
of state policy is to create conditions that en-
sure a decent life and free development of a
person (part 1 of Article 7). Therefore, an inte-
gral element of the system of indicators of tax
security of the state is the level of investment
in the development of human capital. Human
capital is a stock of knowledge, skills, motiva-
tions, abilities and health that is formed as a
result of investment (Dobrynin, Diatlov, 1999:
6-7) and contributes to the growth of income
not only for the individual but also for the state
as a whole (Mill, 1980: 139). Thus, “human

4 OECD Action Plan on Base Erosion and Prof-
it Shifting. OECD Publishing. Available at: http://dx.doi.
org/10.1787/9789264202719-en

> Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and Profit Shifting. Avail-
able at: http://www.oecd.org/tax/treaties/multilateral-conven-
tion-to-implement-tax-treaty-related-measures-  to-prevent-
BEPS.pdf
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capital can also be spoken of as a factor of na-
tional wealth” (Kostiukov, 2010: 5). The Nobel
laureate T. Schultz proved that investments in
human capital in comparison with investments
in classical capital bring more income (Schultz,
1971). Currently, Russia ranks only 49" in the
world rating of countries on the human devel-
opment index (an indicator that uses almost the
same elements that characterize human capi-
tal). A high level of taxation that discourages
economic activity of the population, as well as
a balanced budget due to the refusal of public
investment in health and education in the fu-
ture inevitably undermine the tax base of the
state, and therefore threaten the tax security of
the state.

These threats are also of particular rel-
evance for international and supranational
associations. For example, differences in the
tax burden between enterprises from different
member states operating in the same market
violate the principle of neutrality of capital in
situations, in which national investors abroad
will not be put in conditions worse than those
of others. The need to take into account a large
number of national tax systems simultaneous-
ly creates a significant administrative burden,
especially in the field of transfer pricing and
cross-border movement of income. Such differ-
ences pose a problem not only for businesses,
but also for the member states that face aggres-
sive tax planning, tax evasion, and tax base
erosion (Van Thiel, Rattra, Meer, 1990).

Therefore, indicators of tax security of the
state should include indicators of ensuring the
economic needs of all social groups.

The Classification of the Indicators
of the Tax Security

Savin divides economic security indica-
tors into production-financial and socio-demo-
graphic indicators (Savin, 2010: 19-20). This
classification is also applicable to tax security
indicators. The criterion that is based on it can
be called the essence of the indicator. Howev-
er, the types highlighted by the author are not
exhaustive, they do not cover the entire volume
of indicators.

In our opinion, the most complete variety
of tax security indicators, depending on their

nature, characterizes their division into liter-
ally tax indicators, other internal economic,
foreign economic, managerial, legal technical,
socio-demographic, technological, military,
political, climate indicators etc.

Kozyrev calls the inefficiency of the tax
system (the inability to implement fiscal and
regulatory functions) and its instability (the
inability to support external and internal in-
vestments) as the key factors affecting the tax
security of the state (Kozyrev, 2004: 13-14). In
such a classification, questions are raised about
both its grounds and the content of the selected
species. However, the idea of the relationship
between tax security indicators and the func-
tions performed by taxes seems to be fruitful.
In this regard, the division of indicators into
direct and indirect ones takes on a new mean-
ing. Direct indicators are indicators that reflect
the implementation of the fiscal function of the
tax system, which affects the state of tax secu-
rity exclusively. Indirect indicators are related
to the implementation of the regulatory func-
tion of the tax system, which also affects other
components of economic security (the level of
social stratification, competition, etc.), as well
as reverse determination.

Indicators can be divided into general (at
first approximation we understand them as
characterizing the state of not only tax security,
but also other components of national security),
and special ones (related exclusively to tax se-
curity).

By analyzing the indicators of the Russian
Federation’s economic security strategy for the
period up to 2030, it is possible to identify the
following special indicators of the state’s tax
security:

— the federal budget deficit, including
the non-oil and gas deficit of the federal bud-
get;

— the deficit of the consolidated budget
of the subjects of the Russian Federation;

— the tax crime rate;

— the tax collection rate.

Special tax security indicators should re-
flect the sufficiency of tax revenues collected
in budgets of all levels for performing public
functions and tasks. Therefore, the list of direct
indicators should be supplemented with the fol-
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lowing managerial, economic, and legal-tech-
nical indicators.

Managerial indicators are the key for as-
sessing the tax security of the state, since the
quality of state administration of taxation and
economic processes, in general, directly deter-
mines the economic and other systems of the
state as objects of administration, and therefore
the value of economic, socio-demographic and
other indicators. The effectiveness of budget
planning and tax administration can be attribut-
ed to the number of administrative indicators of
the state’s tax security. If the budget expenditure
forecast is incorrect, even with high tax collec-
tion rates, the revenue received will not be suf-
ficient to perform the functions and tasks of the
state. Errors in tax revenue planning cause an
artificial underestimation of other indicators of
tax security, such as tax collection, budget ex-
ecution with a deficit. The revealed regularities
emphasize the relationship between the state ad-
ministration of taxation and the budget and the
need for coordination between them in ensuring
the tax security of the state and national secu-
rity in general. There are significant reserves
for improving the efficiency of state tax admin-
istration in Russia. According to independent
experts, Russia is among the world leaders in
terms of using information technologies in tax
administration (Interfax.ru, 2017). However, ac-
cording to the indicator “Paying Taxes” in the
Doing Business 2020 Russia is ranked 58" out
of 190 countries (World Bank, 2020).

There are the following economic factors
that can be distinguished: tax collection rate,
tax potential of a territory, the ratio of the tax
burden rate and GDP, the ratio of the average
tax burden rate and the industry average profit-
ability (Mironova, 2016), the ratio of taxed and
real income; the ratio of consumption expend-
iture and declared income of the population,
the hidden employment rate (Krokhina, 2003:
336-337).

Special legal technical indicators include
the number of gaps and conflicts in the legisla-
tion regulating relations in the field of taxation,
as well as the number of changes in such legis-
lation during the calendar year.

It is difficult to agree with the opinion that
the tax structure, the ratio of direct and indirect

taxes, and information about the tax base are
indicators of tax security (Chelysheva, 2010:
33). Although these indicators characterize
certain elements of a state’s tax system, they
hardly correlate with the collection of taxes to
budgets.

General indicators of state tax security can
be identified by analyzing economic security
indicators that affect the tax system. The first
domestic researchers of economic security is-
sues formulated its most general indicators: in-
dependence of the national economy;, its stabili-
ty, the ability to constantly update and improve
themselves (Denezhkina, Suzdaleva, 2011: 98),
economic potential sufficient for independent,
sustainable, progressive development of all
spheres of public life; the ability of a country
to reproduce itself and provide for its popu-
lation according to recognized international
standards ... the well-being of all segments of
the population (Tarasov, 2013: 18), “sufficient
defence potential” (Senchagov, 2008: 30). The
analysis of scholars’ views allows us to identify
signs of such indicators that are indirect indi-
cators of tax security: independence, stabili-
ty and development of the national economy,
sufficient economic resources for the effective
performance of state functions, especially in
the defence and social spheres.

A. Illarionov rightly notes that the most
important indicators of economic security are,
firstly, the country’s economic development
rate, determined by the value of the produced
gross domestic product per capita, and sec-
ondly, the economic growth, characterized by
the value of the growth rate (fall) of the gross
domestic product per capita (Illarionov, 1999:
79). These indicators are also important for tax
security, as they determine the dynamics of the
development of the tax base, and, ultimately,
the prospect of tax revenues entering the budg-
ets.

In general, ensuring tax security should
not come at the expense of other elements of
the state’s economic system, as well as under-
mine other areas of public life: economic, mil-
itary-political, and socio-cultural. The stability
and development of these areas are among the
most important indirect indicators of the state’s
tax security.
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Threshold Values of Indicators
of the Tax Security

As noted in the economic literature, in
identifying the state of tax security, the pri-
mary role is played not so much by its in-
dicators themselves, as by their maximum,
threshold values (Senchagov, 2007: 12). We
believe that it is not quite correct to methodo-
logically separate indicators and their thresh-
old values in the context of their significance
for tax security. Threshold values are not an
independent phenomenon, but an attribute of
the indicator that allows you to more accu-
rately assess the impact of security threats.
In other words, setting thresholds allows
characterizing the indicators quantitatively,
not qualitatively.

Having refined the existing scientific defi-
nition of “threshold values of security threats”
as a cause of the destruction of state systems
(Shkvarok, 2009: 7; Chelysheva, 2010: 34),
we can propose the following definition of tax
security indicators in the quantitative aspect.
These are measurable critical indicators that
exist at a certain point in time and change de-
pending on changes in the tax and other sys-
tems of the state, deviation from which leads to
their complete or partial destruction or a slow-
down in their development.

The need to use indicators in the process
of ensuring tax security by public authorities
requires selecting an adequate system of as-
sessment methods. Determining the quantita-
tive expression of such indicators is the prerog-
ative of economic science. Thus, Glaz’ev, who
developed 22 measures of economic security,
assessed the threshold of the gap between the
incomes of 10% most high-and low-income
populations at 8 times the unemployment rate
of 7% (Glaz’ev, Lokosov, 2012: 587).

Savin gave the following thresholds for
direct and indirect indicators: “economic
growth (less than 0.5-1.5% per year); the ra-
tio of budget deficit to GDP (less than 4%);
the level (rate) of inflation (at least 1% and not
more than 6%); the ratio of resources involved
in the shadow turnover to GDP (the prevalence
of the shadow economy) (20%)” (Savin, 2011:
9). The current value of the latter indicator is
estimated by law enforcement agencies at 40-

50%, and by independent experts at 20-80%
(Savin, 2011: 20).

Since all the indicators interact in the
system, a security threat is characterized by
exceeding the acceptable limits of threshold
values even for one indicator. Thresholds for
some indicators should not be reached at the
expense of others. Predictive analysis of the
impact of legal acts on the dynamics of eco-
nomic security indicators should be carried
out not only concerning laws and important
government decisions but also to other regula-
tory legal acts of the administration. Consid-
eration of thresholds is also important at the
regional level. As indicators of tax risk allow
assessing the condition of the object of gov-
ernment in making any tax management-relat-
ed decisions, we consider it proper to provide
in the regulations for the Government of the
Russian Federation, internal regulations of the
Ministry of Finance of Russia and Federal Tax
Service of Russia the necessity of monitoring
of these indicators, as well as modelling the
changes in their values due to the implemen-
tation of acts of the state administration of
taxation.

Conclusion

Indicators of tax security of the state are a
system of qualitatively separate and quantita-
tive indicators which allow assessing the prob-
ability of receipt of tax payments to the budget
and which are sufficient to finance all the func-
tions and tasks of the state and municipalities,
both in the current period and in the future.

The composition of tax security indicators
determines national interests in the tax sphere
based on the Constitution of the state.

Special indicators of tax security should
reflect the sufficiency of tax revenues collect-
ed into budgets of all levels to perform public
functions and tasks and include a system of
management (efficiency of budget planning
and tax administration), economic (federal
budget deficit, including non-oil and gas deficit
of the federal budget; deficit of the consolidat-
ed budget of the subjects of the Russian Fed-
eration; tax crime rate, tax collection rate) and
legal technical indicators (the number of gaps
and conflicts in tax legislation, as well as the
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number of changes in such legislation during
the calendar year).

General indicators of tax security of the
state should include indicators of ensuring the
economic needs of all social groups. The main
ones are independence, stability and develop-
ment of the national economy, the sufficiency
of economic resources for the effective per-
formance of state functions, especially in the
defence and social spheres, correlated with the
value of the gross domestic product produced

per capita and the value of the growth rate (fall)
of the gross domestic product per capita.

Determining the quantitative expression
of such indicators is the prerogative of econom-
ic science. The regulations of the Government
of the Russian Federation, as well as financial
authorities at all levels of government and tax
authorities, should provide mandatory moni-
toring of these indicators, as well as modelling
changes in their values due to the implementa-
tion of state tax administration acts.
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BBenenne B npod.ieMy HCCJIeI0BAHUS

B Crparernn HanmoHagpHOH Oe30macHo-
ctu PO xoppymuus npusHaeTcs MpensTCTBU-
€M YCTOWYHUBOMY pPa3BUTHIO W peaH3aliH
CTPaTeTHYeCKNX HAIMOHAIBHBIX  IMPHOPHU-
teTtoB. OOnanas CIOKHOW MHOTOYPOBHEBOM
CTPYKTYpO#, IaHHOE SBJICHUE MPEACTABIIS-
€T OMAacHOCTh It OONBIIMHCTBA cdep 00-
IIECTBEHHON JKHM3HH W B CIIy4ae IIMPOKOTO
pacrpocTpaHeHUsT  CIOCOOHO  NPHYHHUTH
HEBOCIIOTHUMEBIH BpEJ OCHOBOIIOJIATAIOIIAM
COIMAIBHBIM HMHCTUTYyTaM. B cmennaibHOMI
JTUTEpaType MOAIECPKUBACTCS, UTO CHCTEMHAs
KOpPYIIUS UMEET pa3HOOOpa3HBIE M JIONTO-
BpEMEHHBIC HETATUBHBIC MOCIEACTBUS: TOP-
MOXCHHE PKOHOMHYECKOT'O Pa3BHUTHUS 32 CUET
yCTpaHEHUsI CBOOOAHON SKOHOMUYIECKOW KOH-
KYPCHIINH, MOHOIONHM3Ma H YXYALICHUS HH-
BECTHUIIMOHHOTO KIIMMaTa; CTHMYJIHPOBAaHUE
pocTa IeH W pacuInpeHue TEHEBOH AIKOHOMHU-
KU IOAPBIB JOBEPHS HACEICHUS K BIACTH, CO-
3IaHUE HEXKENATEIFHOTO HMHIDKA TSI CTPAHBI
1 ee pPyKOBOACTBA 3a pyOekoM, pa3pylIcHHE
MPUHIINIIOB 3aKOHHOCTH W HE3aBHCHMOCTH
MIPaBOCYIUS; YCHJICHHE COIMAIBHONW HAmIps-
JKCHHOCTH U TIOZIPHIB 00IIeCTBEHHOI Oe3omac-
HOCTH; YKpEIUICHHE IIPAaBOBOTO HUTHIN3MA
u 1p. (Nomokonov, 2013: 62).

[Ipobnema koppymuuu XapakTepHa st
MHOTHX TOCYIapCTB, H HAllla CTPaHa B JaHHOM
ciiydae He UCKirodeHue. Ha Texyurimii MoMeHT
MIPaBOOXPAHUTENBHBIE OpPTaHbl IPEATIPHHH-
MAIOT 3HAYUTEIBHBIC YCUJIHS TI0 BBISIBICHHUIO,
MIPECEUCHHIO, PACKPBITHIO U PACCICIOBAHUIO
KOPPYIIIMOHHEIX TpaBoHapymieHui. [lo man-
HBIM [ eHepanpHOU pokypaTypsl PO, B 2019—
2020 rr. 3apeructpupoBaHo Ooiee 60 TEHIC.
MPECTYIUICHUH KOPPYIIIHOHHOM HaIlpaBIlICH-
HOCTH, pa3Mep BO3MEIICHHOTO MaTepHAIEHOTO
yriep6a OT KOTOPBIX cocTaBuil Oojee 13 mipn
pyO. (Statistic Data, 2020). BmecTe ¢ TeM, kak
CIIEIyeT U3 eXKEroIHoro nqoknana Transparency
International, Poccust mpomomkaeT HaXOIUThCS
B YHCJIC CTPAaH C BEICOKMM YPOBHEM BOCIIPHS-
tust kKoppyniuu u B 2020 1. 3ausa 129-e mecto
B obmemupoBom peittunre (CPI, 2021). He-
CMOTpsI Ha TO YUTO JEATEIHHOCTH YIOMSHYTOH
MEKTyHAapOIHON OpraHu3aliyd BO MHOTOM TO-
JTUTH3UPOBaHA U TpeOyeT B3BEIICHHOW OIICH-
ku (Kleimenov, 2020: 536), oTedecTBEHHBIC

HCCIICIOBATENIN TaKKEe PErYJISPHO YKa3bIBAIOT
Ha HEJOCTATKH CHCTEMbI IMPOTHBOICHCTBUS
koppynuuu (Astanin, 2016; Gorshenkov, 2016;
Kabanov, 2018; Kleimenov, 2018; Kozlov, 2020;
Matskevich & Aminov, 2017; Nomokonov, 2014;
Shchedrin, 2018; Tsirin, 2016; Zhubrin & Ilii,
2017, etc.). B wacTHOCTH, HAa TIpaKTHUKE HAOIIO-
JaeTcsl HeJooneHKa 3(h(HEKTHBHOCTH Mep, Ha-
[IeJICHHBIX HE Ha 00phOY ¢ KOppYIIIKEH, a Ha ee
npenynpexacHue. CkazaHHOE aKTyaJIH3HpPyeT
HCCIICIOBATEIILCKHI HHTEpPEeC K pa3paboTke
JICCTBEHHOIO0 MEXaHHM3Ma aHTHUKOPPYIIHOH-
HOW MPOQHIAKTHUECKONH pabOThI, HAIIPABIICH-
HOW Ha CHIDKCHHE YPOBHS KOPPYIIIMOHHOU
MPECTYIMHOCTH 3a CYET MEPCIEKTHBHOTO BO3-
JICHCTBHsI HA KOPCHHBIC MPUYHUHBI M YCIOBHUS
ee cyniecTBoBaHUs. [I0CKOIBKY MOTUTHYECKAS
CHCTEMa BBICTYIIACT OCHOBOH rOCY1apCTBECHHO-
CTH, M3YYCHHE KOPPYIIIMOHHBIX MPOSBIICHUI
B paccMaTpuBaeMoii cepe 0COOEHHO BaXKHO.

KOHIIeHTOHOFI/I‘IeCKHe
OCHOBaHHS HCC/IE10BAHUS

Koppymiust kak OOIIECTBEHHO OMacHOE
SIBIICHUE BO3HHKJIA OJHOBPEMEHHO C (OPMHU-
POBaHHEM COIMATBHBIX MOPSIKOB U CTPYKTY,
HAIPABJICHHBIX HA OPraHU3AIMI0 U yIpaBJe-
HUE KOJUICKTHBHOW JESITEIBHOCTBHIO JTFOCH
(Nisnevich, 2015: 90). ITo cBoeii nmpupoe oHa
HEOT/IeJIUMa OT BJIACTH U, KaK CIIE/ICTBUE, OCO-
OeHHO 3ameTHa B cepe MOIUTHUCCKOH KH3-
HU oOmiecTBa. Mcropus 4eioBedecTBa 3HACT
MHOXKECTBO IIPUMEPOB TOT0, KAK KOPPYMITUPO-
BaHHOCTb MpaBHUTENECH MPUBOANIA K JAeCTa0OH-
JHM3a1MHU CONUATBHO-3KOHOMHYECKHX MPOLEC-
COB, BOWHAaM u peBoironusM. [Tonutuueckas
KOPPYIIHUs OTHOCHTCS K 4HCIy Hauboiee
JIPEBHHUX BHJIOB KOPPYIIUH U C JABHUX Bpe-
MEH BCTpeYaeT MPOTHBOICUCTBHE CO CTOPOHBI
rOCY/IapCTBEHHOrO ammapara. Tak, Mo MmpaBy
Pumckoii pecriyOnuKy JesiHusI, COBepIIaeMbIe
C UEIbI0 TOAPbIBA MO3MIUN MOIUTHYECKOTO
MPOTHBHUKA U OKA3aHUS BIUSHUS Ha PE3YJib-
TaThl BEIOOPOB MyTEM HPSMOrO MOAKYIA HIIH
Ipyrux (GopMm BO3JEHCTBHS Ha M30UpaTene,
[PU3HABAJIUCH YTOJIOBHBIM MPECTYIJICHHEM
(Rogachevskii, 2015: 176).

B coBpeMEeHHOM MUpe MONUTHYECKAsI KOp-
PYIILHS IPEACTABISACT YIPO3y HAI[HOHAIBHON
0€30MacHOCTH, IMOCKOIBKY pa3pyIInTEbHOS

- 682 -



Evgenii A. Akunchenko, Irina A. Damm... Anti-Corruption Potential of Prohibiting the Financing of Election Campaigns...

BO3JICIICTBHE JaHHOI'O $IBJIEHUS 3aTparuBaer
KOHCTUTYIIMOHHBIE OCHOBBI I'OCYIapCTBEHHO-
ro ycrpoiictBa. Ecim hyHaaMeHTaNbHBIN Me-
XaHU3M BOCIPOHM3BOJCTBA U OCYILECTBICHUS
BJIACTH HACTPOEH HEBEPHO, TO OH He OymeT
HaJUIeKamM o0pa3oM paboTath B JFOOBIX
JIPYTUX OTpacisiX rocyAapCTBEHHOrO YIpaB-
nenus. VIHBIMU cllOBaMM, Hepa3peleHHbIe
poOIeMBl KOPPYIIIHA B CTEPKHEBOM MeXa-
HU3ME (YHKIMOHHPOBAHUS OOIIECTBA BCET-
na OyoyT maBaTh METacTasbl B APYTHE YacTH
MOJTUTHYECKON CHCTEMBI, OECKOHCUHO MUTATh
U BJIOXHOBJIATH KOPPYNLHMOHHBIE IMPAKTUKU
(Sheverdiaev, 2020).

[lonuTnyeckas  Koppynuuss —  3TO
COLIMAJIBHO-TIPABOBOE u MOJIUTUKO-
KPUMMHOJIOTUUECKOE SIBJICHUE, BhIpaxalroliee-
Cs B COBOKYIIHOCTH COBEPIIEHHBIX IpPECTy-
IJICHUI JIOJDKHOCTHBIMM JIMLAMU  OPTaHOB
rOCy/IapCTBEHHONW BJIACTU U MECTHOIO ca-
MOYIIpaBJIEHUS! WJIM HPETeHJEHTaMU Ha 3TU
JOJDKHOCTH JTHOO TI0 UX TIOPYYCHHIO IPYTUMHU
JHUIIAMH C HCIOIH30BAHUEM CBOETO CITYKEeOHO-
ro, UMYILIECTBEHHOI'O0 MJIM MHOI'O IOJIOKEHUS
BOIIPEKH MHTEpecaM IPYTHX JHUI U 00mecTra
B LEJSAX 3aHATHUA, COXpPAHEHHUs, pacupenelie-
HUSL WIM YTpaTbl COOTBETCTBYIOLIEH rocy-
JApCTBEHHON JIOMKHOCTH, B ONPEIeIEHHOM
rocyapcTBe (MU peruoHe) 3a onpeaeaeHHbII
nepuon BpemeHu (Kabanov, 2004: 73). Hera-
THUBHBIE MOCJIEACTBUS MMOJIUTHUYECKON KOpPYII-
MU OYEBHUJIHBI, K UX YHUCIy OTHOCUTCS CHH-
JKCHUE JJOBEPHUS 00IIeCTBa K TOCyIapCTBEHHOMH
U MECTHOW BIJIACTH, YCHUJIEHHE COLMAJIbHON
HaIPsKEHHOCTH, HapylIeHUE MOJUTUYECKON
CTaOWJIBHOCTH, TIPOBOIMPOBAHHUE  KOJIJICK-
TUBHOM peakuu B BUJAE Pa3IUYHBIX IpOTE-
CTOB U 3a0acToBoK. Kak oTmewaercs, OqHIM
W3 ONACHEHIINX IOCIEICTBHN MOJIUTHYECKON
KOPpPYILMU HYXHO NPU3HATH «LBETHBIE pe-
BOJIIOIIMMY», KOTOPbIE CTAHOBATCS BO3MOXHBI-
MH H3-32 POCTa HEJOBOJILCTBA 3HAUUTEIbHBIX
Macc HaceleHWs IeHcTBUsSMHU (Oe3neiicTBh-
€M) BJAacTel COOTBETCTBYIOLIETO YPOBHS
0 PEIICHUIO BOJHYIONINX TpakaaH ImpolieM
(Feshchenko, 2015).

[TonuTHyeckas KOppyHLUsS MHOIOI'paHHa,
U J]aJIeKO He BCE €€ HeraTHBHbIE IPOSBICHUS
MOJIYYMJIM JIOJDKHOE OCMBICIIEHHE B HAay4HO-
npakTuyeckoil nureparype. OgHol u3 olue-

CTBCHHO OIACHBIX ()OPM THOIHTHUYECKOH KOp-
pynuouu, cnocoOHOH OKazaTh NECTPyKTHBHOE
BO3/ICHCTBHE Ha IPOIIeCCH (GOpMUPOBAHUS Op-
TaHOBTOCYAAapPCTBCHHOW BIIACTH M MECTHOT'O Ca-
MOYTIPaBJICHHUS, BEICTYTIAET HE3aKOHHOE OKa3a-
HUE ¥ TOIY4YCHHE MaTepHasIbHO-()OHHAHCOBOM
nojiep K Ha BeIOOpax (Akunchenko, 2020:
86—87; Damm, 2006: 65—-67; Kabanov, 2004:
64—66; Nisnevich, 2012: 193; Rose-Ackerman,
2003: 175). B pamkax HacTOSIIIIETO MCCIIEIOBA-
HUsL 0COOBI MHTEpEC BHI3BIBAET HE3aKOHHOE
(¢uHAHCHUpOBaHUE M30MPATEIHHBIX KaMIIaHHH
CO CTOPOHBI KOMMEPUECKHX OpraHW3aIui,
MIOCKOJIBKY HA CETONHSIIHUN I€Hh OCHOBHBIM
HUCTOYHHKOM (OPMHUPOBAHUS U3OHPATESIHEHBIX
(OHIOB KaHINIATOB U MOJTUTHICCKHUX TTAPTHH
BBICTYNIAIOT YaCTHEIC TIOKEPTBOBAHHUSI.
DHUHAHCUPOBAHUE — BaXHBIA DJIEMEHT
CHCTEMBI TOACPKKH H30HPATEIBHOTO MPO-
mecca, IMPUCYTCTBYIOMINI Ha BCEX €ro dTarmax
U TapaHTHPYIOMUH TPOBEICHUE N30HpATEIhb-
HBIX KaMIIaHHH C MaTepHaIbHOW TOYKH 3pe-
Hust (Golovin, 2016: 211). B cootBeTcTBUH
C JCHUCTBYIOIIUM 3aKOHONATEIECTBOM H30H-
parenbHbIe (QOHIBI KaHIUAATOB (M30MpaTEIb-
HBIX OOBEAMHEHUI) MOTYT CO3MaBaThCS Kak
3a CUeT COOCTBEHHBIX CPENCTB, TaK M 33 CUET
JIOOpPOBOJIGHBIX  IMOKCPTBOBAHHH  (pH3HUeE-
CKUX W IOPUINYCCKUX JIHI (M. «B» H «T» TL. 5
ct. 58 denepanpHOoro 3akona oT 12.06.2002
Ne 67-®3 «O06 OCHOBHBIX TapaHTHIX H30Upa-
TEIBHBIX IPaB W IpaBa Ha ydactue B pede-
pennyme rpaxaan Poccutickoit @eneparumy).
B nayuHol TUTEpaType MOTYSPKUBACTCS, UTO
MpPUBEICHHAS HOpMa HalpaBiieHa Ha pPaCIId-
pCHHE WCTOYHUKOB (DHMHAHCHPOBAHUS H30H-
paTenbHBIX KaMITaHUH M TeM CaMBIM CII0C00-
CTBYET YCHJICHHIO KOHKYPEHTHOH OOpBHOBI
B meproa BeioopoB (Devitskii, 2014). Onaako
Ha MPaKTUKE HIeAphIe TIOKEPTBOBAHMS B M30U-
parenbHBIC (POHIBI, TNOCTYMAONINE OT MpPea-
CTaBHUTEJCH KPyIHOTO OM3HECa M (PHMTHAHCOBO-
MPOMBIIUICHHBIX TPYIIIL, TIPEACTABIISIOT COO0H
BO3HATpaKJICHHUE 3a MOCIeAyIomee J000upo-
BaHUE WX UHTEPECOB CO CTOPOHBI M30paHHBIX
JOJDKHOCTHBIX JIUI], YTO CIIOCOOHO TPUBECTH
K CHIDKCHUIO YPOBHS JISTHTUMHOCTH TIPEICTa-
BUTENBHOU BIIACTH, ICTEPMHUHALINH TTOJTUTH3A-
[IUU OPTaHU30BAHHON IPECTYITHOCTH, UCKaKe-
HUIO PEaJbHOM MOTUTHYECKONH KOHKYPEHIIUH,
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CHIDKEHHIO YPOBHS TOBEPH S HACEICHUS K IIPO-
neccy (HOpMHpPOBAHHS BIACTH MOCPEICTBOM
BEIOOPOB, TPOHUKHOBEHWIO BO BIACTH JIHI
C KPUMHUHAJIBHBIM MPOILIBIM, 3aXBaTy BIACTH
OM3HEeCMEHAMH HE TOJIBKO B KOHKPETHOM pe-
THOHE, HO M B TOCYAapCTBE B IIEJIOM, CO3aHIIO
HEXKEJIATSIIEHOTO MMUJKA CTpaHBl, Hapyle-
HUIO0 TPUHIUMNA 3aKOHHOCTH H T. 1. (Damm,
2018; Kabanov, 2003).

Kak u mo6ast pa3HOBHIHOCTE KOPPYIIIIUH,
HE3aKOHHOE (hMHAHCHPOBAaHUE W30MpPATENb-
HBIX KaMIaHWH CO CTOPOHBI KOMMEPYECKHX
OpraHu3aluil UMEEeT PN XapaKTePHBIX UYepT,
K YHCITY KOTOPBIX OTHOCATCS Cepa CyIecTBO-
BaHUs, CyOBEKTHBIN COCTAB U LENIb KOPPYIIIIH-
OHHOTO ToBeneHus (nmestenbHOCTH) (Damm,
2003: 121). PaccmoTpuM ux Oosee aeTalbHO.

Cehepoii cymiecTBOBaHUS JaHHOH (op-
MBI KOPPYNIHH SBISIETCS HETIOCPEICTBECHHO
M30MpaTeNBHBIA MpoIece Kak B Y3KOM, Tak
1 OIIPOKOM ero moHuMmanud. Ilpu sToM cie-
IyeT OTMETHTh, YTO HE3aKOHHOE (HHAHCH-
poBaHHEe W30MPATEIBHBIX KaMIaHHHA MOXKET
OCYIIECTBIIATHCS 3aJI0ITO J0 MPUHATHS O0(H-
[HATHHOTO PEIICHUS O TPOBEICHUN BEIOOPOB.
Hampumep, mmpokoe pacnpocTpaHeHHE B TO-
CIIeIHEE BpeMsl TIOTYUIUIa TIPOLEAypa «Ipai-
Mepu3», T. €. IPEeIBapUTEIHFHOE T'OJIOCOBAHUE
C MENBI0 OIpeielieHUus Hamboliee MOmyJIsip-
HBIX CPEIW CTOPOHHUKOB IMAPTHH KaHIUAA-
toB. Kakx momaraer M.M. KakuTenamsuim,
TJIaBHAS IEJTh IpaiiMepu3 A MOTUTHICCKON
MapTHU — 3TO CTPEMJICHHE HayaTh arHTAaIHIoO,
a cIeIoBaTeNbHO, U ¢ (PMHAHCHPOBAHHE 3a-
JOJNTO /IO Hayalla yCTAaHOBJICHHOTO B 3aKOHE
nepuona (Kakitelashvili, 2017). Ilpu nmomormun
MIPEIBAPUTEIHHOIO TOJIOCOBAHMS MaTepHAaIIb-
HO W (pMHAHCOBO OOECICUYCHHOE H30MpaTeIb-
HOE OOBEIUHEHHE TMONIYYaeT BO3MOXXHOCTH
HCIIONIb30BaTh CBOM PECYPCHI 32 paMKaMHu Ipa-
BOBOT'O peKMMa M30UpaTeTbHoro (hoHIa.

Kpyz cybvexkmoes paccmarpuBaemoit op-
MBI KOPPYIILIUU COCTABIISAIOT JINIA, HE3aKOHHO
OKa3bIBAOIIIC U TIONYYaIONIHe MaTepHaIbHO-
(bmHAHCOBYIO OANIEPXKKY Ha BbIOOpax. K unc-
Ty TIEPBBIX CJIEAYeT OTHECTH KOMMEpPYECKHe
OpTaHU3aIUU U UX COTPYIHUKOB (JIUII, BBITIOJ-
HAIONIUX YIIpaBieHYecKHe (yHKIUU B KOM-
MepYEeCKHX OpraHW3aIlusiX, W Iul, paborta-
IOINX B COOTBETCTBYIOMIEH KOMMEPUECKOMH

OpraHu3ainudd B HMHOM KadectBe). K uwmciy
BTOPBIX — KaHUIATOB, UX OBEPEHHBIX JIHII,
YIIOJHOMOUYCHHBIX IIPEICTABUTENCH KaH/IH-
JIaTOB M W30UpaTeNbHBIX O0bEIUHEHUH, HC-
MOJIB3YIOIINX HE3aKOHHOE (DHHAHCUPOBAHHE
B LIEJISIX JIOCTHIKEHUS OMPEACICHHOTO MTOTUTH-
4eCKOro pesysbTrara Ha BbIOOpax. B kauecTBe
0coboro cyObeKTa paccMarpuBaeMoi (hOpMBI
KOPPYIIIIUHU B JIUTEPATYPE TAKKE Ha3bIBACTCS
n30uparenpHbli mTad KaHuaaTa (MoJIuTHIe-
CKO#l mapTuu). B 4acTHOCTH, CpeacTBa «4ep-
HOHM Kacchly, HOpMUpyeMble H30UPATEIbHBIM
mraboM, MpeaHa3HaYeHbl sl UHAHCHPOBA-
HUS caMoro 1raba, OpraHu3aluy U npruMeHe-
HUS «TPSI3HBIX» M30MPATEIbHBIX TEXHOIOTHH,
B TOM YHCJIC HATIPABJICHHBIX HA MOAKYI CYyO'b-
eKTOB M30MpaTenpHoro mporecca (Zyrianova,
2013: 35).

Ilenvio  He3akoHHOTO  (DUHAHCHPOBA-
HUsl M30UpATENbHBIX KaMITAHUH CO CTOPO-
Hbl KOMMEPYECKHX OpraHU3aluil SBIISETCS
[POTUBONPABHOE M3BJICYCHUE PA3IUYHOTIO
poza BbIroj. B 3aBUCHMOCTH OT COAEPIKAHUS
[PHHSITO BBIICISITh BBITOABI MAaTEPHAIBLHOTIO
M HeMaTepHuaibHOro xapakrepa. K auciy ma-
MePUATbHBIX KOPPYNYUOHHBLX 8bl200 CIEHAYET
OTHECTH: TOJIyYeHUE JTUMHUTHPOBAHHBIX HUM-
MOPTHBIX U SKCIIOPTHBIX JTUICH3UMN, IbIOTHBIX
[pPOrpaMM KPEIUTOBaHHUsS, KPYIMHBIX TOCY-
JApCTBEHHBIX 3aKa30B, BBICOKOMPUOBLIBHBIX
KOHIIECCHIT; CHH)KCHHE BBIKYITHOM CTOMMOCTH
3eMellb; YKJIIOHEHHE OT YIIIAaThl HAJIOroB, c00-
POB, TAMOXXEHHBIX TUIATeKe# W Jap. B cBoro
o4epellb, HeMamepuaibhvie KOPPYNYUOHHbLE
8b1200bl BKIIIOYAIOT: MOCIEAYOIIee MOoIyue-
HUE JICMYTATCKOrO MaH/IaTa C HEebI0 3alHThI
cBOero OM3Heca OT pelepcTBa, MONyYEeHHUE
JIETyTATCKOM HEMPUKOCHOBEHHOCTH, PACIIU-
peHHEe BO3MOXKHOCTEH Jiuisi OM3Heca, 3HAKOM-
CTBa C BJIMSTEIBHBIMU JIOJIBMH, BXOXKJICHHUE
B KPYT IOBEPEHHBIX JIUII, C KOTOPBIMHU BJIACTH
rOTOBa BECTH JICJIOBBIE MEPEroBOpHl Ha 0O-
Jee IPYKECTBEHHBIX YCIOBHSIX. B jaHHON
CBSI3U HEJIB3S1 HE COTIACUTHCS C TE€M, YTO 3a-
HHTEPECOBAHHOCTh KOMMEPYECKHX OpraHu-
3aluil B pe3ysibTarax BHIOOPOB B OCHOBHOM
OOBSICHAETCSI C TOYKH 3PEHHUST BO3MOXHOCTH
MOJYYUTh JOTOJHUTENBHY HTPUObUIE (MK
He nmoTeprneTh YObITKOB) (Avak’ian et al., 2016:
265-266).
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HeraruBHble MOCHEACTBUS HE3aKOHHOIO
(UHAHCHUPOBaHUS U30MPATEIBHBIX KaMIIaHHH
CO CTOPOHBI KOMMEPUECKHX OpraHu3aiuii
TPYAHO nepeoneHuTb. Hanuuue HeorpaHu-
YCHHBIX MATEePHAIBHBIX M (PHHAHCOBBIX pe-
CYpCOB OTKpPBIBAE€T ILIMPOKHE BO3MOXKHOCTHU
JUIS AKTUBHOI'O HCIIOJB30BAaHUS «TPS3HBIX)»
n30uparenbHbiX TexHojorui. IlomyueHHoe
[IPY ATOM KOHKYPEHTHOE IPEUMYIIECTBO CO3-
JaeT OCHOBY IS IPUXOJa K BJIACTU KOPPYM-
MUPOBAHHBIX JIML, OCYLIECTBJISAIOLUIUX IPO-
JBUKEHHE MHTEPECOB CBOUX IKEepTBOBaTeNen
B Ipollecce 3aKOHOTBOPYECKOM M NpaBONpH-
MEHUTEJIBHON nesTenbHocTU. MHTepec pas-
JUYHBIX (DHHAHCOBO-TIPOMBIIUICHHBIX TPYII
K HE3aKOHHOH MaTepuajibHOW MOJJEepiKKE
KaHAMJAaTOB U MOJUTUYECKUX MapTHil BbI3BaH
CO3IaHMeM Ha (eepaIbHOM M PerHOHATBFHOM
YPOBHSX OJIATONPUATHBIX YCIOBHH B OTHOIIIE-
HUU TIOOKOHTPOJBHBIX C(ep XO3sHCTBEHHOH
nesTesnbHOCTH. [Ipu 3TOM nmaHHast cuTyanus
BEITOMHA O0EUM CTOpPOHAM KOPPYIMIIHOHHBIX
OTHOLICHUH: «KOAJIUIUSA HCHOJHUTEIBHOMN
BJIACTH ¥ ()MTHAHCOBO-TIPOMBIIIJICHHBIX TPYIIII,
MIPUYEM >KEJIaTeJIbHO HECKOIBbKUX, MO3BOJISET
KaHIUIAaTy B IyOepHATOPHI MPOBECTH YCIICII-
HYI0 KaMIaHHWIO U TIPH HEOOXOAMMOCTH 3a-
neiictBoBath (puHAaHCOBBIA pecypc DI s
CTa0MIHM3allid  CONHMATBHO-YKOHOMHUYECKOM
00CTaHOBKHM B CJIyydae KPU3HUCHBIX SIBJICHUI»
(Grashchenkov & Meier, 2016: 86).

OO01ecTBeHHas OMNAacCHOCTh HE3aKOHHOIO
(uHAHCUPOBaHUS H30MPATEIBHON KaMIIaHUH
BBIpa)KaeTCsid B MOTEHIMAIbHO BO3MOXHOMN
peanu3aluM CLeHapus «3axBaT BJIACTU». DTO
HarJISIIHO WJUIIOCTPUPYET OIMH U3 HEMHOTHX
MIPUMEPOB MPUBJIEYEHUS K YI'OJOBHOW OTBET-
crBerHoctH 10 cT. 141.1 YK P®. Ilo Bepcumn
cieAcTBus, B ssHBape — mapte 2010 1. 00BH-
HsieMblil D., ABISAACH KaHAUJATOM B JelyTa-
Tbl ropayMmbl HoBOBOpOHeka, HE3aKOHHO HC-
[I0JIb30BAJI JUISl BEACHUsI KaMIIaHUU HE MEHee
8 MuH py0., HE BKIIOYEHHBIX B €ro M30mpa-
TeNBHEIA (oHA. Uepe3 NOMOIIHUKOB U paboT-
HUKOB CBOEro IITaba OH Halled ABa JecsITKa
MECTHBIX HUTEJNEH, C KaXIbIM U3 KOTOPBIX
3aKJIIOYMII [TUCBMEHHBIH JI0rOBOP O BO3ME3J-
HOM OKa3zaHMM yciyr. McnomHurtenn Opanu
Ha ce0s IMYHOE yIacThe B COOCTBECHHOU aruT-
KaMITaHUH, a rmocje m30paHus obOermanu nosi-

JepXKaTh MPEJIOKEHHbIE 3aKa3YUKOM KaHJIH-
JaTyphl CIIMKepa AYMBbl U CHUTH-MEHeIXKepa,
HE MIPOMYCKaTh 3aCeIaHusI U He cIaraTh ¢ ce0s
JEMyTaTCKUX ITOJTHOMOYHU 0e3 coriiacoBa-
Hust ¢ @.Cam opraHm3aTtop CXeMbl coOMpacs
CTaTh BULE-COUKEPOM ropaymbl. OOuue s
BCEX IYHKTHI IOTOBOPOB KacaJlCh COOCTBEH-
HO BBIOOPOB: 3aKa3uUK 00s3aJiCsl HAaIPaBUTHh
B cpelnHeM 10 1 MiH pyO. B «4epHBIE» Kacchl
KaHAMJATOB U OpPraHu30BaTh UM KaMIIaHHUIO
(B 4aCTHOCTH, HAJIAJUThH MNOJEBYIO CETh aru-
TaTOPOB U «CO3/1aTh HEKOM(OPTHEIC YCIOBUS
JUISl ONIIIOHEHTOBY). B pesyibrare mporeamunx
BBIOOPOB 19 M3 25 mect B ropayme HomoBo-
pOHEXa MOJYYMJIM BBIIIBUHYTbIE KaHIHUJATHI,
KOTOpble m30panu D. BUIE-CIUKEPOM, a €To
nporexe . — rmaBoii HoBOBOpOHEKCKOM TO-
pozcKoii ;yMbL. JIo6aBuM, 94TO BBISIBHTH U pac-
CJIEZIOBaTh JaHHOE MpeCcTyIUIeHHue B OOblIei
CTENEeHM YJaJOoCh TOJIBKO OTOMY, YTO Y4acT-
HUKHU YKa3aHHOM KOPPYNLIMOHHON CXeMBbI JJIs
o0ecTieueHNs B3aNMHBIX 00513aTeIbCTB 3aKII0-
YIUIA JOTOBOPHI B MMUCHMEHHOH (popme. HBIM
00pa3oM JOKa3aTh MPHUBICUCHHE CHEKHBIX
CPEICTB B KPYIIHOM pa3Mepe B paMKax cocTa-
Ba cT. 141.1 YK P® 6b110 OBI 3aTpyTHUTEIHHO
(News, 2011).

IHocTanoBka npodemMbl

AHanu3 CcyneOHOW CTAaTHCTUKH CBHJE-
TEIBCTBYET O TOM, UTO IPUBEICHHBIN BBHIIIC
TIpUMeEp SIBIISICTCS €/1Ba JIM HE CIUHCTBCHHBIM
(Statistic Data, 2021). HecMoTpst Ha BBICOKYIO
OOIIECTBEHHYIO OITACHOCTh PaccMaTpUBAEMO-
TO SIBJICHUS, OTCYTCTBHE MPAKTHKU IPHBIIE-
YeHUS K yTOJOBHOH OTBETCTBEHHOCTH 32 He-
3aKOHHOC (PUHAHCHPOBAHUE H3OMPATEIHHBIX
KaMITaHUH MOXKET CBHJICTEIBCTBOBATH O TOM,
9TO B IEATEIBHOCTH COTPYIHHKOB IPAaBOOX-
PaHUTEIBHBIX OPTaHOB U CYIOB BCTPEUAIOTCS
Cepbe3HBIC MPEISITCTBHS Ha IYTH IPUMCHE-
HUS IefcTBYomen penakiuu ct. 141.1 YK P®.
Kak orMedaror nccienoBareny, MIpuIuH TOMY
MOXET OBITH HECKOJBKO: HEYETKOCTH (HOopMy-
JTUPOBOK, JIEKCHYECKas TeperpyKeHHOCTD,
CJIOKHOCTH BocIpusATHs HOpMBI (Shevchenko,
2006: 127); oTcyTCTBHAE COOIIOMCHUS TPABHII
ropuanueckoit Texuuku (Lopashenko, 2009:
139; Turishcheva, 2010: 6); u3numniHAsS orpa-
HUYEHHOCTh TPAaKTOBKH CIIOCOOOB COBEpILe-
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Hust panHoro npecrymieHus (Eliseeva, 2004:
22-23); mpoTUBOpEYHE MEXTY MEpOl pacuera
«KPYITHOTO pa3Mepa» Kak KBaJIA(UIHPYIOIIe-
r'0 MpU3HAKa HOPMBI C €T0 K€ MHHUMAJIBHBIM
JonmycTUMbIM Tipenesiom (Bobrova, 2013: 13;
Tolstikova, 2005: 16—17) u mp.

[omaraem, 4To K YHCITy MPOOIIEM peau-
3aIMH TaHHOH HOPMBI TaK)Ke CIEAYET OTHECTH
HEBO3MOXKHOCThH TIPHBIICYCHUSI K YTOJOBHOH
OTBETCTBEHHOCTH FOPUAMYCCKUX JIHIl. Hamom-
HUM, 9TO B COOTBETCTBHH C JCHCTBYIOIIUM
POCCHICKUM YTOJOBHBIM 3aKOHOIATEIHCTBOM
CyOBEKTaMH YTOJOBHOH OTBETCTBEHHOCTH
MIPU3HAIOTCS TONBKO (pU3MUEcKue Iuma. B ciry-
Yae BBISIBICHUS (paKTa HE3aKOHHOTO (PHHAHCH-
POBaHUS, TIOMAIAIOIIETO ITO]] IIPU3HAKU COCTa-
Ba 4. 1 cT. 141.1 YK P®, B030yIUTH yTrOOBHOE
JIeTI0 B OTHOUICHWU KOJUICKTUBHOTO CyOBEK-
Ta HE TIPENCTABISCTCS BO3MOXKHBIM. OmHa-
KO Ha IPAKTHKE BCTPEUAIOTCS CIydad, KOrma
KOMITaHUS, PYKOBOIWUTEIH WIU COTPYIHHKHU
KOTOPOI OBLIM MPHUBIICUCHBI K YTOJOBHOW OT-
BETCTBEHHOCTH, ITPOIOJIKAIIA U TAJTBIIIE COBEP-
IaTh MPECTYIMHBIC ACSHUS, HO YiKe MO PYKO-
BOJICTBOM JIPYTUX JHIL. [IJIsl Ipeaympesk IeHIs
MOOOHBIX CHTYAIlWi, B 3aBHCUMOCTH OT Ts-
JKECTH COBEPIICHHOTO ICSHUS, NESITCIFHOCTH
TaKOW KOMMEPUYECKOH OpraHW3aliy JOJKHA
OBITH B yCTAaHOBJIEHHOM 3aKOHOM ITOPSIAKE THO0
MIPHOCTAHOBIICHA, THOO0 MpekpamieHa. Ciaenyer
MOAIepKaTh T€X aBTOPOB, KOTOPBIE 00OCHO-
BEIBAIOT HEOOXOIMMOCTD BBEIICHHSI HHCTHTYTA
YTOJIOBHOW OTBETCTBCHHOCTH IOPHINICCKHUX
JIUI] 32 COBEPILCHHUE KOPPYIIIHOHHBIX ACSHUH,
Clleysl IpUMepy MHOTHX 3apyOeKHBIX CTpaH
(Antonova, 2013: 193-194; Kashepov, 2015: 95;
Fedorov, 2015: 60).

CymecTByromasi cUCTeMa Mep pPeTpo-
CIIEKTHBHOW OTBETCTBEHHOCTH 32 HE3aKOHHOE
(uHaHCHpOBaHIE M30MPATEIHHBIX KaMIaHHH
CO CTOPOHBI KOMMEPUECKUX OpraHU3aIuii 3Ha-
YUTENBFHO CHIKACT A(PPEKTHBHOCTH IPEIy-
MPESKICHAS KOPPYNIHOHHONW MPECTYIMHOCTH
B m30MpaTelIbHOM Iporecce. B aToit cBsi3m
CTAaHOBHUTCS aKTyaJbHOW pa3paboTKa HOBBIX
MTOJXOAOB K COBEPIICHCTBOBAHUIO MEXaHHU3Ma
OXpaHBI ANIEKTOPATHHBIX OTHOIICHHH OT KOp-
PYIIHOHHEIX TOCATaTeNbCTB. lomaraeM, 9To
OTHUM U3 3(P(GEKTHBHBIX CIIOCOOOB Mpeay-
MPEeKICHAS HE3aKOHHOTO (DHHAHCHPOBAHUS

n30upaTenbHbIX KaMIaHUN CO CTOPOHBI KOM-
MEPUECKUX OpraHu3aluil sABIIsIeTCS BHYTPEH-
Hee (KOpIOpaTHUBHOE) peryJupoBaHUE, ycTa-
HAaBJIMBAIOIlEE OrpAaHUYEHHE WJIM IOJHBIN
3ampeT Ha (UHAHCHPOBAHHE ICSATEIEHOCTH
KaHAMJaTOB U NOJIUTUUYECKUX ApTHU ocpea-
CTBOM CO3J[aHUS CHCTEMbl aHTUKOPPYILMOH-
HOT'O KOMIIJIACHCA, IIPEACTABIISAIONIEro COOOH
KOMIUJIEKC ME€p, HAalEJICHHBIX Ha BBISBJICHHE
U NpeAynpexJeHre KOPPYILHOHHBIX PUCKOB
B JICITEIILHOCTH opranu3ainuu (Astanin, 2017).
B coorBerctBum co cT. 13.3 Denepainnb-
HOro 3akoHa «O MPOTUBOJAEHCTBUM KOPPYII-
LHUW» OpraHu3alnuu 00s3aHbl pa3padbaTbIBaTh
U NPUHUMATh MEpbl MO MPELyHPEKIACHUIO
koppynuuu. K ogHoll u3 mep oTHOCUTCS IpU-
HATHE KOJIEKCAa dTUKH U CIy>KeOHOr0 TOBeJIe-
HUs pabOTHHUKOB Opranm3annu. Bmecre ¢ Tem
00s13aHHOCTh  yCTAHABJIUBAThb KOHKPETHbIE
AHTUKOPPYNIIMOHHBIE CTaHAApThl  (Hampu-
Mep, 3allpeT Ha He3aKOHHOE (PHMHAHCHPOBAHUE
n30upaTeNnbHbIX KaMIaHUM) JelcTBYIOLIUM
3aKOHOJATENIbCTBOM He mpenycMoTpena. Ilo-
MBITKA BOCIIOJIHATH JAHHBIM MPOOeN HCXOo-
JUT OT MUHHUCTEpCTBa TpyJa U COLUAJIBLHON
samuTel P®. Tak, Obutm yTBepkIeHB Me-
TOJIMYECKUE PEKOMEHJAlMu 10 pa3paboTke
U NPUHATUIO OpPraHUu3alusMU MEp M0 Ipeay-
MPEXAECHUIO U TPOTUBOAECHCTBUIO KOPPYILIUU
(Methodological recommendations, 2014), co-
[JIACHO KOTOPBIM OpraHU3alUsIM JHUIIb PEKO-
MEHJyeTcs 1S MpenypexaeHNs KOppyIuuu
MIPELYCMOTPETh CIELUAJIbHbIe aHTUKOPPYII-
OUOHHBIC CTAaHAAPTHl B TAaKHX cdepax, Kax
CIIOHCOPCKAsl U ONarOTBOPHUTEIBHAS NESTEIb-
HOCTb, B3HOCBHI Ha HOJUTHUYECKHE LENH, IO-
JKEPTBOBAHUS IMOJINTUYECKUM MAPTHAM.
HecmoTpst Ha OTCYTCTBUE 3aKOHOJATENb-
HOW periaMeHTauuu OOsA3aHHOCTU OpraHu-
3allMii yCTaHaBJIMBaTh B CBOUX JIOKAJBHBIX
HOPMaTUBHBIX aKTax 3alpeT Ha HEe3aKOHHOe
(uHaHCHpOBaHIE H30MPATENFHBIX KaMITaHUH,
pAN POCCUMCKMX KOMIIAHMI cTapaeTcs NpH-
JEePKUBATHCSA MPUHLMIIA HENPUATHUS KOPPYII-
WU B JTIOOBIX opMax U MPOSBICHUSX, yCTa-
HaBJIMBAasl B CBOEM KOPIOPATUBHOM IIPaBOBOM
pEeTyIUpPOBaHUU 3alpeT Ha (PMHAHCHPOBAHHE
MOJIMTUYECKON JedaTelbHOCTH. BMmecTe ¢ Tem
noJo0Has NpaKTUKa HE SBJISIETCA [TOBCEMECT-
HOW. B mensx onpeneneHuss COCTOSHUA JIO-

- 686 -



Evgenii A. Akunchenko, Irina A. Damm... Anti-Corruption Potential of Prohibiting the Financing of Election Campaigns...

KaJIbHOTO PEryJIMpOBaHUs JaHHOIO 3anpera
HAaMH TIPOBEICH MOHUTOPHHT OQHIIHAIEHBIX
CalTOB KPYIHEUIINX POCCUUCKUX OW3HEC-
OpraHu3anuii.

MeTtomosiorus

OfHUM U3 KJIIOYEBBIX BOIPOCOB IO3HA-
HUSI COLMAJIbHO-IIPABOBBIX SIBJIEHUI M NIpoO-
LIECCOB BBICTYIIAET ONpe/esieHue KOHKPETHBIX
METOJIOB HMCCJIEIOBaHMS, a TaKKe pa3paboTka
METOJIMKH ero npoBeeHus. B nensx omnpene-
JIEHUSI COCTOSIHMS JIOKaJbHOI'O PEryJjupoBa-
HUs 3ampera Ha (pUHAHCHPOBAHUE MOJNHUTH-
YECKON JAEATENbHOCTH OBLIM HCIIOJIb30BAHBI
TaKue clieluajbHble METOJbl CTaTUCTUYECKO-
ro HUCCIIEIOBaHUs, KaK HaOJIoJIeHUe, CBOIKA
U TpyHIIUPOBKA.

B cneumanbHON IHTEpaType OTMEYaeT-
Csl, UTO CTAaTHCTUYECKOE HAONIONCHHE IIpeN-
CTaBIsIET COOOH MacCOBYIO PETHCTPAIIHIO
WHTEPECYIOIUX UCCIe0BATENs (HaKTOB B CO-
OTBETCTBUHU C IPOrPaMMOM CTAaTUCTHYECKOIO
naomonenus (Kardopolov, 2005: 83). B cBoro
odyepenb, IMporpaMMa HAOIIOACHUS BBICTY-
Muja B Ka4ecTBe METOAMKHU ISl JTaHHOTO HC-
ciefoBaHus. B cooTBeTCTBUM C Hell B pamMKax
[IPOBEJEHHOI0 HAaMH HCCIIeIOBaHUS CTaTUCTH-
YeCKOMY yUeTY HOJIekKaT PaKT HATUIHS B JIO-
KaJIbHBIX HOPMATHUBHBIX aKTaX KOMMEPUECKHUX
OpTaHu3alui 3anpema Ha He3aKOHHOe uHAaAH-
CUpOBaHUe NOAUMUYECKOU 0esIMeNbHOCU (U3-
OUpamenbHbIX KAMNAHULL).

@DopMOIl CTaTUCTUUECKOTO HAOJIIOACHUS
n30paH NpaBOBOM MOHHUTOPHHI JIOKAJBHBIX
HOPMaTUBHBIX aKTOB KOMMEpPUYECKUX OpPraHH-
3anuid Kak HanOoiee TWHAMHUYHBIN HHCTPY-
MEHT CHCTEMAaTH3allid 3HaHWH 00 OOBEKTE
MO3HAHUS.

B nensx omnpeneneHus copep)kaHus 3a-
mpeTa Ha He3aKOHHOe (hMHAHCHPOBAHHUE IIO-
JUTHYECKON NEeSITENBHOCTH (M30MpaTeIbHBIX
KaMIIaHUH) B JIOKaJIbHBIX HOPMAaTUBHBIX aKTaxX
OM3Hec-OpraHu3anuii MPOBEICHO KOHTEHT-
HCCIIeNOBaHNEe OQHUIHMATBHEIX caiiToB 250
KPYIHEUIINX JEUCTBYIOIIUX POCCHUHCKUX
KoMMepueckux opranuzanuit (Forbes, 2020).

[lony4yeHHble JIaHHBIE CTATHUCTUYECKOIO
HaOIoeHNsT 00pabOTaHbI ¢ MCIIOIb30BAHUEM
METOJIOB CTaTUCTUYECKON CBOAKU M TPYIIIH-
POBKH.

O0cy:xneHue

[IpoBeneHHOE HCCIEIOBAHKUE JOKAJIbHBIX
HOPMaTUBHBIX aKTOB KOMMEpPUYECKUX OpPraHU-
3allMil CBUJIETEILCTBYET O TOM, YTO 3alper
Ha HE3aKOHHOE (DMHAHCHPOBAHHE IOTUTHYC-
CKOH JesITEeNbHOCTH (M30MpaTeIbHBIX KaMIla-
HUN) 3aKperieH B JIOKaJIbHBIX HOPMAaTHUBHBIX
aktax Tonbko 30 % opraHuzanuii. AHAIN3
colepXaHUsl YKa3aHHBIX AaKTOB II03BOJISIET
MIPUITH K BBIBOJLY O TOM, YTO €IMHBIN MOJXO0]
K pETyJINPOBaHUIO 3alpeTa Ha He3aKOHHOE (-
HAaHCUPOBAaHUE MOJIUTUYECKON [eATeIbHOCTU
(M30MpaTeTBPHBIX KaMIIAHHI) B HACTOSIIII MO-
MEHT He cloxuica. B wactHocTH, onHM opra-
HU3allMY YCTAHOBUJIM IOJIHBIM 3ampeT Ha He-
3aKOHHOC (PUHAHCHPOBAHUE MOTHUTHUSCKON
NEATeTBHOCTH (M30MpPATENBbHBIX KaMIIAHHH)
(ITAO «JIVKOIJI», TTIAO «HK «PocuedTs»,
I[TAO «Aspodmor», OAO «Poccuiickue sxe-
ne3Hblie joporm», AO «CtpoiTpaHcHeTeras»
U Jp.), a Apyrue cBA3alIM JecTBUE AAaHHOIO
3ampeTa ¢ HaJMIHeM OCOOBIX O0CTOSTEIHCTB
(marmpumep, [TAO «Mera®on» ycTaHaBIUBaET
JCCTBUE TaHHOTO 3alpeTa TOIBKO B pabouee

BpeMsi).
O0pamaer BHUMaHHE TOT (aKT, UYTO
paccMaTpuBaeMbIi AHTUKOPPYTIITHOHHBIH

CTaHIAapT OTCYTCTBYET B JIOKAJIBHBIX HOpMa-
TUBHBIX akTax Oojee moioBuHsl (70 %) wuc-
CIIEIOBAaHHBIX KOMMEPYECKHX OpTaHH3aIuil.
[IpuauHEI 3TOrO MOTYT OBITH pa3muuHEL. [lo-
JaraeM, 4To K OJHOU M3 HUX CJIeqyeT OTHECTU
IeQUITUT CTUMYIUPYIOMUX Mep, 00y XK Iaro-
X KOMIAHUU K TOOPOMOPSIOYHOMY Bele-
HHUIO OW3HEca, CO CTOPOHBI KaK TOCyIapcTBa,
TaK M PyKOBOJCTBa KOMMEPYECKOI opraHuza-
1197078

Jexnapanueit OOH o Gopbbe ¢ kKoppyr-
[UeH ¥ B3SITOYHUYCCTBOM B MEKIYHAPOTHBIX
KOMMEPUYECKUX OIEPalusx TrocyIapcTBaM-
yYaCcTHHKAM IPEAIHCHIBACTCS pa3padaThIBaTh
WM TOOWIPSTH Pa3padOTKy KOAEKCOB IOBe-
ICHUS B 00JacTH MpeIIpUHUMATEIBCKOMN Jie-
STETBPHOCTH, CTAaHAAPTOB HJIA ONTHMAIBHOU
MPAaKTUKH, KOTOPBIE 3alPEIaloT KOPPYIILIHIO,
B3STOYHHYCCTBO W CBSI3aHHBIE C HUMHU IIPO-
THBOIIPABHBIC JCHCTBHS MIPH OCYIIECTBICHUN
MEKITyHAPOTHBIX KOMMEPYECKHX OIepaIuit
(. 6). Ilomaraem, 9TO MaHHBIA TPUHIIUATI MO-
XKeT OBITh HCIOJNF30BAaH B paMKaxX HE TOJBKO
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MEXKTYHapOJITHOM, HO ¥ BHYTPUTOCYAapCTBEH-
HOM KOMMEPUYECKOU eI TEIbHOCTH.

Heo0xomuMo OoTMETHTH, YTO JCHCTBYIO-
mee aHTUKOPPYIIIHOHHOE 3aKOHOJIATEIhCTBO
P® momo0HBIX MOOIPEeHHI HE cotepkuT. CX0-
KUW cTUMYIHpYIoTIHi 3 dekT mpeanonaraer
BO3MOXXHOCTh OCBOOOXKICHUSI OpraHU3aIlUN
OT QJIMUHHUCTPATHUBHOW OTBETCTBEHHOCTH
3a KOppYIMIHMOHHOE TPaBOHApPYIICHUE B CIY-
yae TPOBEACHHUS OPraHM3alHsIMA CBOEBpE-
MEHHOW pabOThI 1O BBISBICHUIO, PACKPBITHIO
W PaACCICNOBAHUIO KOPPYMIIHOHHOTO JACSTHUS
(mpum. 5 k cT. 19.28 KoAIl P®). Bmecte ¢ Tem
peanu3anusi JAHHOW MEpPhl UMEET PeTpPOCIeK-
THBHBIN XapaKTep W HE HAIlpaBIieHA Ha MIPe/y-
MPEeXJICHNE KOPPYMIIMOHHBIX IPaBOHAPYIIIE-
HUI B OyIyIIEM.

OcoOblif UHTEpEC B JAHHOM CIy4ae BbI-
3bIBaCT 3apyOeKHOE 3aKOHOJATEIBCTBO, IJIE
pa3paboTKa W pealn3aius aHTUKOPPYIIHOH-
HBIX KOMILIAGHC-TIPOTPAMM BBICTYTIAET CMSIT-
YAlOIIUM O00CTOSITEILCTBOM HJIM OCHOBAaHHEM
JUTST OCBOOOXKICHUS OT IOPUANYECKON OTBET-
CTBEHHOCTH OpraHHW3alluii, COTPYJHHUKH KO-
TOPBIX JIOMYCTUJIN KOPPYMIIUOHHBIC JCSTHUS
(Liu & Liu, 2017). Bonee Toro, coriacHo 3a-
KOHOJIaTeNbCTBY bpasunuu, 115 opraHnu3anui
MpeaycMaTpuBaeTCs Haka3aHue B BUIC MITpa-
(ha B ciryyae OTCYTCTBHsI Y Hee JICHCTBYFOIIEH
AHTHKOPPYTIITUOHHON KOMILJIAEHC-TIPOTPaMMBbI
(Antonova, 2020).

B 3T0if cBsI3M mpencTaBisIeTCS pazyM-
HBIM, €CITM YUYPEAUTEIbHBIE JOKYMEHTHI Op-
raHu3anuu (Ipu €e CO3JIaHWHM UIW TEeKyIIeH
JIEITETBHOCTH) JOJDKHBI OyAyT COIEpKaTh
B ceOe 00s3aHHOCTh MCIIOJIHUTEILHOI'O OpTraHa
pa3paboTaTth U yTBEPAUTHh AaHTUKOPPYIIIHOH-
HYI0 KOMIUTA€HC-TIPOTPAMMY COOTBETCTBYIO-
el opraHu3aIum, a Tak)Ke YCTAHOBUTH B HEH
3anpeT Ha He3aKOHHOe (PMHAHCHPOBAHHE I10-
JUTHYECKON JesITeIbHOCTH (M30MpaTenbHbIX
kamraauii). OTCyTCTBHE JTAHHOTO TOJOKEHUS
B IIPOCKTE YUPEAUTEIHLHOTO JOKYMEHTA MOXKET
CIyXUTh OCHOBAaHHEM ISl OTKa3a B JaJIbHEH-
mel peructpanuu opranm3annu. CkazaHHOE
OUEHb aKTYaJIbHO JUJISI BHOBBH CO3/IAFOIIMXCS
KOMMEPYECKHX OpTraHU3aIAN.

MOTHUBAIIMOHHBIMH COCTABJISIONIUMU 10~
OpOMOPSTIOYHOTO BEICHUsI OM3HECa TAKXKe Clie-
JIYeT TMPHU3HATh MPUCOCINHEHNE OpraHU3aIuN

K AHTUKOPPYIIIMOHHON XapTHUU POCCUUCKOTO
OuW3Heca M IMOCICAYIOIIYIO YCIENTHY aHTH-
KOPPYIIIMOHHYIO MPAKTUKY (HE MEHEee JBYX
JeT) B YacTH COOJIOJCHHMS 3alpera Ha He-
3aKOHHOC (DMHAHCHPOBAHHE IOJUTUYCCKON
JCSITCIIBHOCTH  (M30MPATEIIbHBIX KaMITaHUI).
AHTUKOPPYIIIIMOHHAST XapTUS TPEACTABIICT
co00¥ CBOI aHTUKOPPYITIIHOHHBIX MPaBHUII Be-
JICHUS1 OM3HECa U OCHOBBIBACTCS HA IMPUHIIHATIC
MPO3PAYHOCTH TIPH OCYIIECTBICHIUU KOMITAHH-
el MIOOBIX MTOKepTBOBaHUH. Takast moIepiKKa
HE JIOJDKHA OBITH CKPBITOW (DOPMOW B3ITOUHH-
yecTBa. [IpucoenmHenune opranuzanuii Kk AH-
THKOPPYIIIMOHHOW XapTHHU U COOJIOACHHE
3ampeTa Ha He3aKOHHOE (PMHAHCHPOBAHHUE TI0-
JUTHYECKON JIEATEIBHOCTH (M30MpaTeIbHBIX
KaMIaHWi) MO ObI MTOBBICHUTH PEITY TAIIHOH-
HBI YPOBEHb OpPTraHM3alNK HE TOJIBKO HAa Ha-
[IMOHAJFHOW, HO U Ha MEX/IYHApOIHON apeHe,
COKpaTUTh PUCK TPECIICTOBAHUS 32 COBEpIIIE-
HHE KOPPYNIIMOHHBIX MPaBOHAPYIICHUH, BbI-
CTYIIUTh OCHOBAHUEM ISl TIPEAOCTABIICHHUS
pa3IMYHBIX MpedepeHIuil TpU OCYIIeCTRIIC-
HHUHM TOCYJapCTBEHHOW TOJJEPKKH, a TaKXKe
TIpY pean3anui OpraHu3anusIiMA, HalpuMep,
3aKYTIOYHON JCSITETHHOCTH.

3akJ/ouenne

PesynbraThl MPOBEJEHHOIO HCCIEI0Ba-
HUS TO3BOJISIIOT ClleNaTh BBIBOJBI U BHECTHU
HEKOTOPbIE MPEAJIOKEHUS:

1. Koppymumsi kak coruaibHOE Hera-
THBHOE SIBJIEHHME IPEICTABIsAET yIpo3y Ha-
nuoHaNbHOW Oe3omacHocTd. OHa MPOHHUKIA
MIPaKTUIECKH BO BCe c(hephl KUZHEICSI TEIBHO-
ctu obwectsa. [loauTuyeckas >XU3Hb TakKe
He cTajia uckiaodeHueM. [lonuruueckas kop-
pynuus MHOTOorpanHa. OmHOH 3 Gopm moH-
TUYECKOW KOPPYNLMH SBJISETCS HE3aKOHHOE
(uHAHCHUpOBaHNE M30MPATEITHHBIX KaMIIaHHH
CO CTOPOHBI KOMMEpPYECKHX OpraHu3alui.
YrooBHO-IPaBOBOM 3ampeT Ha COBEpLICHHE
yYKa3aHHBIX JesHUN 3akperieH B cr. 141.1
YK P®, koropas, o1HAKO, pacrnpoCcTpaHseT-
Csl TONBKO Ha (PU3MYECKUX JIMI M HEIoCTa-
TOYHO A(PQPEKTHBHA Ha IPAKTHKE MO PSIY
NpUYMH. YUYUTHIBasA, 4YTO KOPPYNIHOHHAs
JESTeNIbHOCTh KOMMEPYECKUX OpraHu3aluii
OCTaeTCs 3a paMKaMH YTrOJIOBHO-IIPaBOBOI'O
BO3ICUCTBHS, MpHOOpETaeT aKTyalbHOCTh
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pa3paboTKa HMHBIX MeEp MPeayNpeauTeIbHO-
O BO3JICUCTBHS, HANPABICHHBIX Ha 3aIUTY
AJIEKTOPATHHBIX OTHOMIEHUH OT KOPPYIIIHOH-
HBIX mocsrarenbcTB. K OMHON U3 Takux mep
CJIeJlyeT OTHECTH YCTAaHOBJICHUE B JIOKAJIBHBIX
HOPMATHBHBIX aKTaX KOMMEPYECKHUX OpTraHU-
3alMil 3ampeTa Ha HE3aKOHHOE (DUHAHCUPO-
BaHME MOJUTHYECCKON JEATEIBLHOCTH (M30Mpa-
TENbHBIX KAMITAaHUH).

2. Ha ceromusimmHu# J1IeHb B KOMMeEpUe-
CKMX OpTraHu3alusX OTCYTCTBYET €IWHBIN
MOJIXO]] K 3aKPEIUICHHUIO B JIOKAJIBHBIX HOpPMa-
THUBHBIX aKTax TaKOTO aHTHKOPPYHIIHMOHHO-
r0 CTaHJapTa MOBEICHUS, KaK 3alpeT Ha He-
3aKOHHOC (DHMHAHCHPOBAHHME MOJUTHYCCKON
JCSITCIIBHOCTH  (M30MPATEIIbHBIX KaMITaHUI).
[IpuduHBI 3TOr0 MOTYT OBITH BEChbMa Pa3HOO-
Opasnbl. K 01HO# U3 HUX ClieNyeT OTHECTH Jie-
(GUIAT CTUMYTUPYIOMIUX MeP, MO0y X TAFOIAX
KOMIIAaHUU K JOOPONOPSIOYHOMY BEICHHIO
Ou3Heca, CoO CTOPOHBI HE TOJIBKO TOCYIapCcTBa,
HO M PYKOBOJICTBA KOMMEPUYECKOH OpraHmza-
. B 3TOM CBSI3M MpeniaraeTcs:
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Tan Tpao ynusepcumem
Bvemuam, Tytien Kyane

AnHortanus. Poct npodeccrnonanpHoO# comuanbHOi paboTel Bo BreTHaMe caeman
Oompiroi mrar Brepea B 2004 rony. ConuaiibHas padota Obliia oQHUIIHAIIBHO TPH3HAHA
npodeccueiil Bo BreTHame, Korjaa mpeMbep-MHHUCTD YTBEPAWI YKa3 32 0 pa3BUTHU
mpodeccur COMUAIFHOTO pabOTHHKA BO BheTHaMe, KOTOPBI SBISICTCS HAITMOHAIEHBIM
OCHOBHBIM ITPOEKTOM Pa3BUTHS COIHATBHOI paboThl. B cTathe man 0030p TeKymux mpooieM
U PEIIeHNH, KOTOPBIE MPUMEHSIOTCS ISl YPETYITNPOBAaHHS OCHOBHBIX BOIIPOCOB, CTOSIIINX
nepen BretHamoM. B 4acTHOCTH, BUICHIE W OpHEHTAIMS Ha Pa3BUTHE MPO(HeCCHOHANTBHOM
COITMANILHOM paOoTHI BO BreTHaME B YCITIOBHSX MEKAYHAPOIHON HHTETPALIHH.

KuaioueBble ci10Ba: conuaibHble paOOTHUKH, COIIMAILHOE Pa3BUTHE, COIMANIbHAS paboTa,
BBeTHaM, pa3BI/ITI/Ie BUJCHUS, BBI3OBBI U peIHeHl/Iﬂ.

310 uccnenoBanue puHAHCUpYeTcs yHuBepcuTeToM TaH Tpao, BeeTHaM. ABTOpBI 3asIBIAIOT

00 OTCYTCTBUM KOH(IMKTa HHTEPECOB.

Hayunas cnermmansaocts: 12.00.00 — ropuandeckue HayKu.

Introduction

To progress effectively, minimize wasted
efforts and avoid detours a developing profes-
sion should be founded on a distinct vision. In
the case of the emerging profession of social
work in developing countries such as Vietnam,
there is a need to have a shared vision and ori-
entation.

Firstly, this shared vision and orientation
can enhance consistency in accomplishing a
wide range of foundational activities such as
building governmental laws and policies, es-
tablishing educational standards and codes of
ethics, creating national and local service de-
livery systems, and promoting common dis-
course about social work within the public.

Secondly, this shared vision and orienta-
tion can help in resisting wholesale “the domi-
nance of the Western paradigm” and in devel-
oping a truly indigenous profession, that fits
the Vietnamese context and serves Vietnamese
people (Brydon & Lawihin, 2016: 192). The lat-

ter has become increasingly significant because
contemporary Vietnam is unique in its posi-
tion as one of the only remaining communist
countries in the world, a market economy but
culturally embedded in Confucianism, Taoism,
Buddhism, and local beliefs. Many developed
countries with longer histories of formal social
work systems of care provide important lessons
and models relevant in their contexts. Howev-
er, Vietnam must be cognizant of the complex
issues raised by global debates regarding “glo-
balization versus localization, Westernization
versus indigenization, multiculturalism versus
universalism, and universal versus local stan-
dards” in developing the social work system of
policy and practice (Brydon & Lawihin, 2016:
192).

While social work has a long history of
development in Western countries, it is still a
new profession in Vietnam. The Government
and the related ministries and organizations in
Vietnam were very active in developing ini-
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tiatives and plans for promoting social work
nationwide. The strategies for social work de-
velopment from 2010-2020, the decision on
employment code for social workers and sup-
port workers, the establishment of social work-
er network, annual workshops on social work
are the specific examples of the prospects for
social work development in the future. At this
early stage, social work in Vietnam has been
facing many challenges: from awareness of this
professional job to the lack of learning materi-
als, practicum places, staff and skills on super-
visions as well as the teaching staff on social
work (Hugman, Lan & Hong, 2009). However,
in the era of critical social development strat-
egy and welfare reform, social work also gets
significant social concerns and opportunities
for its development professionally. In these
strategies, it is proposed that the number of
people in a section of welfare service can be
increased and required more professional ser-
vices and support. Vietnam is trying to build
the welfare system, which is based on:

1) Welfare rights in specific social and
economic conditions;

2) The welfare coverage for all individuals
with diversity solutions;

3) The specific concerns for the vulnera-
ble groups such as the poor, the disabled peo-
ple, ethnic groups, the unemployed, the older
persons, the migrants, and victims of natural
disasters;

4) empowered approach in aspects of indi-
rect support to sustainable development;

5) the role of the State on administrat-
ing as well as the role of the social organiza-
tions in practice which widens the number of
stakeholders on this welfare reform (Vién KH-
LbXH, 2010).

Background: Social Work in Vietnam

Following a long history with a rich tra-
dition of community- and family-based altru-
ism, Vietnam began developing its social work
profession only recently. For hundreds of years,
families and local communities were primary
sources of support for people in need of help
(Oanh, 2002). Tens of thousands of Buddhist
temples embedded in every village also played
a significant role in providing food, shelter,

counseling, and spiritual support for individu-
als, families, and whole communities (Nguyen,
2014) (Table 1).

In modern times, between the end of the
Vietnam War and the early 2000s, service pro-
vision remained primarily informal. Formal
social services were provided only for the very
poor or those severely physically and mentally
affected by the war. It was not until 2010 that
the term “social work™ was re-introduced into
national public discourse when the Vietnam
Prime Minister approved Decree 32 about De-
veloping Social Work Profession in Vietnam
(Oanh, 2002; Nguyen, 2009; Nguyen, 2014).

The central government of Vietnam, es-
pecially the Ministry of Labor, Invalids, and
Social Affairs (MOLISA) under the direction
by the Prime Minister, has been playing the
leading role in the development of Vietnamese
social work. This charge to MOLISA includes
developing a Code of Ethics, practice stan-
dards, licensure, and employment and salary
standards for social workers. Working in tan-
dem with MOLISA, the Ministry of Education
and Training (MOET) is in charge of devel-
oping curriculum requirements and accred-
itations. The Ministry of Health (MOH) is in
charge of issues related to the intersection be-
tween social work and health; and the Ministry
of Internal Affairs is responsible for creating
job titles and salary standards for social work
professionals for the existing governmental job
system (Huong Nguyen, Trang Thu Nguyen &
Naomi Farber, 2017).

Challenges in Developing Professional
Social Work and Strategic Solutions
of the Vietnamese Government

in International Integration

International integration is an indispens-
able trend and is increasingly being extended
to many countries and territories, including
Vietnam. In addition to good opportunities for
comprehensive development of the country,
international integration has created challeng-
es for Vietnam in all sectors. In which, there
are great challenges to developing professional
social work both in the short and long term, di-
rectly or indirectly, such as: challenges in the
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Table 1. Summarizes the key milestones in the history of Vietnamese social work

Pre-French colonial time
(pre-1862)

— Nguyen Dynasty

Nguyen dynasty issued Dai Nam Thuc Luc Chinh Bien, specifying welfare for the
weak, the sick, and the dead

French colonial period
(1862—-1945)

Institutions established for orphans, elderly, the handicapped, prostitutes and ju-
venile delinquents by the French colonial government and Catholic missionaries

Post-French colonial period
(1945-1954)

1947

Caritas School of Social Work established by the French Red Cross in Southern
Vietnam.

Vietnam

Vietnam War
(1954-1975)

1955

1957

1968

1970

— Settlements and reliefs for Catholic refugees from Northern Vietnam estab-
lished by American NGOs. Child welfare and social welfare in Southern Vietnam
supported by the U.S.

— The Vietnam Army School of Social Work and the Buddhist Youth School for
Social Service established in Saigon.

— The National Association of Schools of Social Work (NASSW) founded by Viet-
namese Ministry of Social Affairs and the United Nations.

— The Vietnam Army School of Social Work and the Buddhist Youth School for
Social Service established in Saigon.

Post American war
(1975-1986)

1975

— Vietnam War ended. The Socialist Republic of Vietnam was established. All
social work activities in the South were terminated

1986 — present
2010

2011

2013

2015

2016

2017

— Decree 32 was issued by the Vietnamese government, laying foundations for
social work development in Vietnam between 2010 and 2020.

— The Vietnam Ministry of Health approved two National 2011-2020 programs to
develop (1) hospital social work, and (2) community-based mental health services.
— Association of Vocational Training & Vocational Social Work was established.
— Ordinance Specifying the Roles and Organization of Social Work Activities in
Hospital. Ordinance Specifying Job Codes and Title Standards for Social Work
Professionals.

— The Prime Minister decided to select March 25 every year as Vietnam’s social
work day.

— The strategic plan for the development of Vietnam social work training 2017-
2020 was signed and issued by the Ministry of Labor, Invalids and Social Affairs

development of the scientific training — high-
tech. The industrial revolution 4.0 has created
enormous pressure on Vietnam’s social work
sector to solve unemployment and underem-
ployment, the rich-poor gap, social evils, and
crimes tend to increase, there are concerns
about loss of identity, assimilation of culture,
and destruction of national culture. Especially
challenges from the harshness of nature taking

place in the early years of the new millenni-
um such as epidemics, climate change, earth-
quakes, floods, etc.

Firstly, the challenge to training science
and high technology level for professional so-
cial work. Vietnam needs to have a roadmap
to train highly qualified cadres in science and
technology, from scientific researchers, tech-
nology creators, product designers to those,
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who directly plan policies, social work man-
agers and social services; requires the psycho-
logical changes, the lifestyles of all walks of
life, change the organization and management
of the system of government at all levels and
branches. These are not easy issues, which
really is a big challenge. While people’s per-
ceptions are still very limited to professional
social work, the system of legal documents on
the social work of the government is lacking,
and weak is unable to keep up with the cur-
rent process of professional social work. In
particular, the investment in infrastructure for
social work is too small, largely dependent on
the state budget. In addition, the profession-
al social work training program at universi-
ties in Vietnam has many limitations such as
the time and theoretical training program is
major, lacking or weak in practical training
and organization for students to practice at
the facilities; training content is far from re-
ality, not suitable to the needs of Vietnamese
society. Moreover, the quality of training and
the fierce competition among universities now
give rise to many big problems for society.
Without overcoming these small challenges,
in particular, the biggest challenge for Viet-
nam will be lagging far behind, compared to
other countries in the Asia-Pacific region and
the world.

There is debate about developing training
professional social work in Vietnam relates to
the understanding of the difference between
‘educations’ and ‘training’. There is a lack of
understanding about the importance of practice
as a part of the educational process in Vietnam.
This is reflected in the proportion of credits
in the degree allocated to practicum, namely
10 out of a total of 210 (that is, just under 5%)
(Durst et al., 2006: 18). In this way, it could be
said the challenges that are present in the devel-
oping Vietnamese social work education sys-
tem reflect a widespread issue for social work
around the world. In other respects, the social
work curriculum in Vietnam is following the
international standards of best practice as de-
fined by the Global Standards for Social Work
Education and Training (IASSW/IFSW, 2004).
But social work is still developing in Vietnam,
and there are relatively few practitioners with

full university qualifications in the discipline
(Richard Hugman et al., 2009).

Currently, Vietnamese science and tech-
nology products have been improved and re-
newed, but most of them still use the old tech-
nology, outdated. Technological innovation
compared to the common ground is still slow.
In the context of a difficult economy, the invest-
ment in research and technological innovation
is very limited, leaving science and technology
products lagging behind the world, reducing
their competitiveness in this area. On the oth-
er hand, technological innovation is not simply
replacing old systems with new ones, but also
need to renovate both a management system
as well as a high-quality workforce of social
work. The Vietnam Science and Technolo-
gy Development Strategy up to 2025 requires
the rate of technological innovation to reach
15-20% per year, this means that after about 5
years of social work services, the social work
management agency and Vietnamese business-
es must innovate a generation of technology. In
fact, this number is too high, that compared to
the current development of Vietnam’s profes-
sional social work, but on the other hand, it is
considered too low for Vietnam’s science and
technology (Ngo Thanh Tu, 2018).

Secondly, the challenges of industrial
revolution 4.0 in the process of developing
Vietnamese social work in international inte-
gration. In the context, that Vietnam is deeply
integrating into the world economy with the
signing of large-scale free trade agreements
such as: CPTPP Agreement; FTA with EU;
FTA with Asia-Europe economic union... Ac-
cess to the success of Industry 4.0 will create
an effective tool to help Vietnam effectively
participate in global value chains and acceler-
ate the process of industrialization and mod-
ernization of the country. However, this pro-
cess also brings many significant challenges in
the development process. Especially the field
of Vietnam socio-cultural in general and the
process of professionalization of social work in
Vietnam in particular.

1) The Industrial Revolution 4.0 poses
challenges in building and perfecting the insti-
tutional system, policies and legal framework
for the development of professional social work
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with the requirement to develop quickly, syn-
chronously but be flexible to adapt and manage
well all activities of professional social work.
It poses a serious challenge for the Vietnam-
ese government, as the social work sector is
a completely new industry compared to other
sectors. Therefore, building the institutional
system, policies and legal framework to keep
up the rapid integration process is not only a
big challenge but also difficult to implement.
Vietnam needs to have flexible, short-term and
long-term development strategies, combining
many resources to limit the current and weak
challenges of mechanisms, policies and legal
frameworks in the current reality.

2) The Industrial Revolution 4.0 also cre-
ates challenges in promoting the application of
new technological achievements, to improve
the management efficiency of state agencies in
the process of developing professional social
work. Currently, state management agencies
are operating and managing the activities of
social work in a traditional way and organiza-
tion, this way depends on direct human activi-
ties. for example: social work practice training
activities at universities often focus on surveys,
manual investigation with quantitative results,
very time consuming, the results are often not
reliable.

3) Challenges in training, improving the
qualifications and competencies of social work-
ers, those who directly trained high-quality la-
bor resources at universities, staff in the social
management system in general and researchers
and policymakers on social work management.
The resources to invest in training high-quali-
ty cadres are mainly from the state budget. In
addition, mechanisms and policies to encour-
age the staff, lecturers to improve professional
social work expertise is limited and difficult to
apply in practice. Moreover, the salary regime
and other benefits for highly qualified social
workers are not attractive enough compared
to other fields such as the economic and other
cultural. They are major challenges if the gov-
ernment does not have the evaluate and adjust
appropriately.

4) The challenge of solving new social is-
sues with the foundation of integrating many
modern technologies will have an impact on

almost all sectors of social life. Especially
employment and labor, potentially disrupting
the labor market balance, when automation
(robots) dominates many fields, the unemploy-
ment in society will increase, especially a free
and untrained workforce. Besides, the gap be-
tween poverty will increase, along with the oc-
currence of social evils and loss of social order
and security.

5) Industrial Revolution 4.0 makes a big
change in all areas of social life. According
to many experts, it is developing exponential-
ly rather than linear speed. Facing the drastic
change of society due to the impact of the 4.0
industrial revolution, the government must
make timely changes in all areas, of which pro-
fessional social work development must be the
most important factor (Dang Xuan Tam, 2018).

Thirdly, Challenges from nature and ep-
idemics to professional social work develop-
ment in the process of international integra-
tion. Climate change does not seem to be far
off for all Vietnamese. It can be said that, re-
searching and assessing climate change, the
impacts of climate change as well as proposing
solutions, strategies, and plans to cope with cli-
mate change have become global issues. As a
country located in the region strongly affected
by climate change, with a tropical monsoon cli-
mate and adjacent to the East Sea. Every year,
Vietnam is affected by many natural disasters
that are becoming more and more complicated
and show signs of increasing. Climate change
and sea-level rise have had devastating effects
and are threatening the sustainable develop-
ment of the country, especially the social work
sector faces many major problems in social se-
curity.

Assessing the impact of climate change
should be based on climate change assessment
information, i.e. knowing how the climate has
and will change. So far, there have been several
climate change assessment results in the past
and present, but still not comprehensive com-
pared to actual needs, and assessing climate
change in the future is still a big gap. With
the viewpoint of recognizing the impacts of
climate change in two aspects: the impact of
slow change and the impact of extreme climate
events, adaptation also needs appropriate strat-
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egies, roadmaps and solutions (Phan Van Tan,
2020).

From the challenges of climate change, the
social work sector must address many of the
social problems, such as employment, housing,
potential risks of insecurity and social order.
Especially, the process of professionalization
of social work will be slow compared to other
countries in the region and in the world.

Besides, Vietnam is also a country facing
great challenges from epidemics, for example,
the new strains (COVID-19). This is a great
pressure on the economy as well as all sec-
tors of Vietnamese society. Professional social
work faces new challenges in addressing spe-
cific social issues such as: develop scenarios for
disease control; find solutions to support peo-
ple to fight epidemics and stabilize their lives;
providing psychological counseling to care for
overseas Vietnamese returning home to avoid
epidemics, etc...

So far, many domestic and foreign re-
search organizations have forecasted the im-
pact of the COVID-19 pandemic on the Viet-
namese economy. However, these forecasts
are based on the epidemic situation from the
beginning of March 2020, before Europe and
the US have not been affected as hard as cur-
rently. Bloomberg forecast that Vietnam’s
growth will decrease by 0.4% (data to Febru-
ary), ADB believes that growth decreases by
0.5-1% and the bad scenario may decrease by
1.5% (Report on 10/03/2020). The Ministry of
Planning and Investment forecasts that growth
may decrease from 0.67 to 0.96%, inflation in
the range of 3.96%—4.86%, exports decreased
by 21%, imports by 16%, agriculture by 0.11%;
industry decreased by 0.24%; service sector
decreased by 0.32% (February, 4 and Febru-
ary, 10 reports). The State Bank of Vietnam
forecasts that Vietnam’s inflation will fluctuate
around 4.5% +/- 0.4% (Report on March, 12).
The research team that conducted the Vietnam
Economic University’s 2019 Vietnam Econom-
ic Assessment publication forecast growth to
decrease from 0.6 to 0.8% (data to March 7).
In the latest report (March 31, 2020), the World
Bank predicts that Vietnam’s economy in 2020
will be about 1.5% to 4.9% (National Econom-
ics University Report, 2020).

Many synchronized and flexible solu-
tions from the government and related min-
istries. In particular, the Ministry of Labor,
War Invalids and Social Affairs has been
implementing and managing social work to
minimize risks.

Firstly, the solution group develops and
trains high-quality human resources and
technology. The government concentrated the
available resources; enhance socialization to
attract financial resources from international
organizations, from domestic and foreign pri-
vate investment in the development of training
and applying technologies in the field of social
work. In particular, the government continues
to adjust the policy mechanisms and training
programs for universities, improve the quali-
ty of training and application of technology in
practice, and specific characteristics of the so-
cial work sector (Dam Huu Dac, 2016).

Secondly, continuing to invest in infra-
structure, human resources, gradually meet
and address the challenges of strong industri-
al revolution 4.0, which is creating great pres-
sure on professional social work in Vietnam.
In addition, the government has had to adjust
the operating and administrative management
for the professional social work sector, for ex-
ample: shifting from traditional management
to automation, maximizing the application of
technological equipment to liberate human
labor directly in solving modern social prob-
lems.

Thirdly, professional social work has been
actively involved with other organizations to
propagate, mobilize all people to raise aware-
ness of environmental protection, building a
healthy living environment. Actively partici-
pate in policies and solutions of the government
to reduce and repel epidemics, for example,
mandatory medical declaration for each citizen
daily, seriously implementing social isolation,
in an emergency when an epidemic breaks out.
Besides, the implementation of market price
stabilization, the cost of living of the people.
Activities to support the socially vulnerable
groups from social work services have contrib-
uted to helping Vietnam stabilize society, con-
trol diseases and limit negative impacts from
climate change.
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Vision and Orientation Develop
the Social Work Professionals
in the International Integration Process

In order for social work to become a pro-
fessional and to operate effectively from now
to 2025 and a vision to 2030, Vietnam needs to
focus all resources to well perform some of the
following urgent tasks.

Firstly, continue to promote media activ-
ities, education, social mobilization, to raise
awareness of the people and the whole society
about the role, importance, as well as the stra-
tegic significance of the development of profes-
sional social work sector in the cause of eco-
nomic development — the society in Vietnam.
That is because of the sustainable development
of the country and the survival of the people of
Vietnam; we cannot solve complex social prob-
lems between person to person with inherent
experience, with the pure political will but with
a kind heart and using the scientific approach
of social work, with the professional tools of
social work. It is the most fundamental and sus-
tainable way to solve.

Secondly, promoting scientific research
and advocating for the development of many
social policies to formulate the legal frame-
work, mechanism, and policy enacted a sepa-
rate law next time on professional social work
in Vietnam. The recognition of the law is es-
pecially important for training, developing hu-
man resources and arranging the use of profes-
sionally and semi-professionally trained staff
in this field in Vietnam.

Thirdly, forming a chain of national social
work services to all objects in society, with di-
verse and flexible criteria in the type of service.
Expand social work activities to many fields in
society such as police, court, military, hospital,
school, etc. To develop professional social work
to 2025 and vision to 2030 comprehensive in-
ternational integration. In particular, focuses
on training high-quality human resources in
social work occupations to meet the needs of
labor in rural and remote areas.

Fourthly, the orientation of developing
professional social work in Vietnam from now
to 2025 follows the development of roadmap
from vague to clear, change from amateur to

professional with ethical standards and high
professional skills, continues to inherit the
world’s professional social work knowledge
and promotes the tradition of solidarity and
mutual love of the Vietnamese people. Accord-
ing to this development roadmap, non-profes-
sional activities will be gradually eliminated,
and replaced by diversified and flexible activ-
ities with high professionalism. At the same
time, from now to 2025, we will see the strong
participation of the State subjects in the de-
velopment of social work careers in Vietnam,
so that Vietnam will quickly join in the coun-
tries with developing social work sector in the
Asia-Pacific region and the world.

Finally, strengthen international cooper-
ation on the development of the professional
social work, both multilateral, bilateral and
non-governmental, both multilateral, bilater-
al, and non-governmental, through these ac-
tivities to accumulate experience, knowledge
and mobilize additional resources for career
development in Vietnam. Besides that, expe-
rience, and investment resources are limited,
the expansion of international cooperation to
share and learn from experience is the short-
est and most effective way (Nguyen Hai Huu,
2012).

Conclusion

Although social work as a profession is
new in Vietnam, the country is quickly adopt-
ing ideas about practice standards, a code of
ethics, licensure, accreditation and other con-
temporary characteristics of a bona fide pro-
fession. This coincides with the globalization
of the social work profession and social work
education, a process that often draws on mod-
els based on the institutions, perspectives,
values, and particular histories of Western so-
cieties. It is clear that leaders in Vietnam are
keen on making social work an effective and
valued profession. At the same time, there re-
mains an urgent challenge to incorporate from
this tradition relevant knowledge and insight
while steering the profession toward the unique
needs of Vietnam, consistent with its own cul-
tural heritage and socio-political context. Cur-
rently, the Government and related ministries
have implemented several simultaneous and

-700 -



Luong Manh Ha. Challenges and Solutions in the Development of Professional Social Work in Vietnam in International...

flexible solutions to adjust it such as complet-
ing policy institutions, financial investment,
human resources and expanding international
cooperation. With multiple synchronization of
solutions being implemented, professional So-
cial Work in Vietnam will meet the needs of
society and will contribute to stabilizing socio-

politics and developing national capacity for
international integration.

Data Availability

The data that support the findings of this
study are available from the corresponding au-
thor upon reasonable request.
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Abstract. Taking into account that the problem of illegal forest felling in Russia has not
been solved so far, the article studies the justification for criminalization of illegal forest
felling in considerable amount provided for under Part 1, Article 260 of the Criminal Code
of the RF (“simple” illegal felling of forest plantations). According to the Criminal law
theory de facto such offence aspires to complete or partial decriminalization, however, de
jure such offence has been significantly criminalized.

Referring to the theory of criminalization and decriminalization, the authors defined that
criminal public danger possesses 2 subsystems (object and damage), “simple” illegal
felling has got only one so-called subsystem, which is valuable object. The second
subsystem (damage) is absent. The authors determined the significant amount of illegal
felling by analyzing the judicial practice which in turn fails to meet the requirements of
the legislation. In order to prosecute somebody for illegal felling it is enough to prove that
the only one pine tree 26 cm in diameter and 16 meters high has been illegally cut down.
Offenders are more often prosecuted for illegal felling in significant amount (Part 3,
Article 260 of the Criminal Code of the RF) than for offence provided for under Part 1,
Article 260 of the Criminal Code of the RF. As for the total number of verdicts rendered
based on Part 2 and Part 3 of the given article, they are twice higher than the number
of verdicts based on Part 1, Article 260. Nevertheless, the circumstances that are being
introduced into this law as qualifying cannot go with the absolute majority of offences
and become a kind of “standard norm” for them. The elements which characterize the
overwhelming majority of the certain types of offences should be acknowledged as the
essential elements of an offence. In this context authors assume that such indicator as
the significant amount of felling should be considered as a criminalizing element of
illegal felling. “Simple” illegal forest felling is to be decriminalized, so that sanctions
of Part 1 and Part 2 of Article 8.28 of the Code of Administrative Offences are to be
amended as well: fines should be increased, basic alternative kind of punishment should
be implemented such as community service as well as supplementary punishment in a
form of confiscation of work tool or the target of administrative offence.
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Cubupckuii pedepanvrulil yHUSepcumem
Poccuiickaa @edepayus, Kpacnoapck

Annoraunus. C ygeTom HepelieHHocTH B Poccuu mpo06ieMbl He3aKOHHOM PYOKH B CTaThe
UccleayeTcs 000CHOBAaHHOCTh KPUMHHAIU3AIUN HE3aKOHHONW PYOKH B 3HAUUTEIBLHOM
pa3Mmepe, peaycMoTperHoi 4. 1 ¢1. 260 YK P® (mpocTtas HezakoHHasi pyOka Wiin
OCHOBHOM COCTaB). B Teopuu yronoBHOTo mmpasa 3To AesSHHE NPETCHIYET Ha TOIHYI0 WX
JACTUYHYIO JEKPUMUHAIN3ALNIO, B TO BPEMsI KaK JIe-I0p3 IPOU30IILIA €ro CyIeCTBEHHAS
JIOKPUMUHAIIU3AIHS.

OOparieHue K TeOpUH KpUMHUHATU3AINN/IEKPUMUHAIN3AI[UU T03BOJIMIIO ABTOPaM
YCTaHOBHTD, YTO U3 JIBYX HEOOXOAMMBIX «IIOJICUCTEM» KPUMHHAIBHON 00IIEeCTBEHHOMN
OIaCHOCTH (0OBEKT U Bpea) MPOCTON HEe3aKOHHOM pyOKe MpucyIia TOJbKO OHA —
LICHHBIN 00BEKT. Bropas «monacuctema — Bpen (yiiep0d) — OTCYTCTBYET. YCTaHOBICHHBIN
3HAUUTENBHBII pa3Mep HE3aKOHHOM pyOKHU cTall pe3ylsTaToM ydeTa CyeOHOM MPaKTHKH,
HE COOTBETCTBYIOLIECH TPeOOBAHMAM 3aKOHOAATENBCTBRA. [l IPUBICUCHNUS K YTOJIOBHON
OTBETCTBCHHOCTH B HACTOSIIIIEE BPEMsI JOCTATOUHO YCTAaHOBUTH HE3aKOHHYIO PyOKy maxe
OJIHOM COCHBI TnaMeTpoM 26 cM U BBICOTOM 16 M.

Heo6ocHOBaHHOCTD KPUMHUHAIU3AIUN IPOCTOM HE3aKOHHON pyOKH MOJITBEPKIACT
Y TpaBOBasi CTaTUCTHKA 3a 4 roza. K yrojgoBHOI OTBETCTBEHHOCTH 32 HE3aKOHHYIO PYOKY
B 0c000 KpymHOM pa3mepe (4. 3 cT. 260 YK P®) npusiekaror yaiie, 4em 3a AesiHue,
npenycMoTperHoe 4. 1 ct. 260 YK P®, a ob1iee urcino mpuroBopoB 10 BTOPOH U TpeThel
YacTsIM 3TOH CTaThU B /iBa ¥ O0jIee pasa OoJIbIIe KOJINIECTBA IPUTOBOPOB 110 YACTH TIEPBOIL.
Kpome toro, B 2019 r. koa14ecTBO IIPUIOBOPOB TOJIBKO I10 YACTH TPEThEH IIOYTH B 2 pasa
MIPEBBIIIAET KOJMYECTBO IIPUTOBOPOB MO YACTH MEPBOM.

OpHako 00CTOATENBCTBA, BBOAUMBIC B 3aKOH B KAUECTBE KBATH(DUITUPYIOIINX, HE MOTYT
COMPOBOXKAATh a0COIIOTHOE OOJBITHHCTBO MPECTYIUICHUH, OBITH KHOPMOID» I HUX.
ITpu3Haky, XapaKkTepHU3yIOIIKE TOIABIISIONIEE YHUCIIO MPOSBICHUH ONpPeIeICHHOTO BUAA
MIPECTYIUICHUS, TOJKHBI IPU3HABATHCS IPU3HAKAMU OCHOBHOTO COCTABA NMPECTYILICHUS.
B cBs3u ¢ 3TUM, CUUTAIOT aBTOPHI, KPUMHHOOOPA3yIOIUM NIPU3HAKOM HE3aKOHHOU
PyOKHM 1O/DKEH OBITh HE 3HAUMTENbHBIHN, a KPYIHBIH pa3Mep. [IpocTast HezakoHHas pyOKa
MOJUIEKUT JEKPUMHUHAIU3AMN, a CAHKIIMY YacTell nmepBoi u Bropoii cT. 8.28. KoAll

-703 -



Irina V. Shishko and Svetlana V. Starovatova. The Justification for Criminalization of “Simple” Illegal Forest Plantation...

TpeOyIOT COOTBETCTBYIOMICH KOPPEKTHPOBKH: YBEIHMUCHHUS Pa3MepoB MITpada, BKIFOICHHS
AITBTEPHATHBHOTO OCHOBHOTO BHIAa HAKA3aHHS — 00S3aTEIBHBIX PA0OT — M HOTIOMHUTEIEHOTO
Haka3aHWs (B YaCTh BTOPYIO YKa3aHHOM CTAaThH) — KOH(HUCKAIIUI OPYANS COBEPIICHHS HITH
IpeaMeTa aAMUHUCTPATUBHOIO ITPaBOHAPYILIEHUS.

KiroueBble ci10Ba: JecHBIC HaCaXXICHUA, HC3aKOHHAaA py6Ka B 3HAYUTCIIBHOM pa3Mepe,
OIIMOOYHOCTH JOKpUMHHAJIU3AIWHU, JOMHUHUPOBAHUC KBaHI/I(l)I/I]_II/IpOBaHHI)IX COCTaBOB
Ha IMpaKTHUKE, H606XO,Z[I/IMOCT]> ACKpUMHWHAJIN3AIUN.

Hayunas cneuuansHocth: 12.00.08 — yromoBHOe mpaBo, KPUMHUHOJOTHS, YTOJIOBHO-

HCIIOJTHUTEIIBHOC MPaBo.

BBenenune

B Poccum HeszakoHHas pyOka Jec-
HBIX HAcaXJICHUH TMPH3HAETCS 3acTapelon,
HO JI0 KOHIIA TaK U HE PEHIeHHOH ImpolieMoit
(Soveshchanie o razvitii i dekriminalizacii...,
2020). Ilo oduiMaNbHBIM JaHHBIM, YIIEPO
OT HE3aKOHHOH PYyOKH JECHBIX HaCa)KICHHH
B Hamed crpaHe coctaBisieT 11-12 wmipn
pyoneir B rtom (Schyotnaya palata ocenila
ushcherb..., 2019), a 00beM ymiepba, 1O 3Kc-
MEPTHBIM OIlCHKaM, paBeH 40—50 MiiH Ky0. M
npeecunbl (Nezakonnye vyrubki rossijskogo
lesa..., 2017). He cnydaiiHo MacmTaObl Hele-
raJbHON 3aTOTOBKH Jieca B Poccnn Ha3bIBAIOT
YT POKAIOIIAMHU.

MoryT a1 pemuTh 3Ty IpodiaeMy Tpaau-
[UOHHBIC YTOJOBHO-IIPABOBBIC CIIOCOOBI — J0-
KPUMUHAIH3AIHS WM TOBBIIICHUE CAHKITUN
3a TPECTYNHYIO HE3aKOHHYIO pyOky? J[lms
OTBETa Ha 3TOT BOIPOC HEOOXOIMMO HCCIEH0-
BaTh 000CHOBAaHHOCTh KPUMHUHAIH3AINH TIpe-
CTYILICHHUSI, TIPEeyCMOTpeHHOro 4. 1 cT. 260
YronosHoro koxekca P®: mMeHHO OHa ycTa-
HaBJIMBACT OTBETCTBEHHOCTH 33 Ty HE3aKOH-
HYI0 pyOKy IIECHBIX HACaKICHHUU, KOTOpas
IOJDKHA OBITH HanboJee pacpoCTpaHEHHOM.

O00CHOBaHHOCTD KPUMUHAIA3AIHA
HE3aKOHHOW pyOKH B IIEIOM HCCIEIOBATCIN
BHUMaHHEM He O0OIUIHA: K Hel oOpaIiaiuch
B CBOMX paboTax, B yacTHoCcTH, M. T. TpaBuHa,
N. A. ®uckkos, 1. B. TTonos.

Uro kacaeTcsi KPHUMHHAJIU3AIUHU «IIPO-
CTOI» HE3aKOHHOW PYyOKH, TO MHEHHS O e¢
000CHOBAaHHOCTH Pa3OIILIHCh.

Tak, mo muenuto B.H. KannmynoBa, pas-
Mepbl, TPEIyCMOTPEHHBIE B MPHUMEYaHUU
K cT. 260 YK P® u xapakrepusytomniue yuiepo,

MPUYUHEHHBIN JIECHBIM HACaKICHUSIM, «SIBHO
HE OTBEYAIOT COBPEMEHHBIM 3KOHOMHYECKUM
peanusim». OH TpenjaraeT MOBBICHTH pa3Mep
ymepba, COOTBETCTBYIOUINI 3HAUYUTEIHHOMY
pasMmepy HezakoHHOW pyOkw, B 10 pas, o6o-
3HAYMB €r0 Kak MpeBbImatomui 50 Tric. pyo-
neit (Kaplunov, 2011), 4to, o cyTH, sBIIsIeTCS
MPEUIOKCHAEM TTOTHOCTBIO  IeKPUMUHAIIH-
30BaTh HE3aKOHHYIO pPyOKY, IPUYHHHUBIIYIO
yiiep6 Ha cymmy B S50 ThIC. pyOnei u MeHee
(T. €. «IPOCTYI0» HE3aKOHHYIO PYOKY JICCHBIX
HaCaXKJICHHM).

OTpumarenbkHO0  OTHOCUTCSA K KPHUMH-
HaJIM3alliil HE3aKOHHOM pYyOKW, HpPUYHHUB-
el ymep0 Ha CyMMYy CBBINIE 5 TBIC. PyOJICH,
u U. A. Korpopkua. OHaKO B OTIIMYHE OT IIpe-
IOBIIYIIETO aBTOpa OH IpeJiaracT He YBEIH-
4uTh pa3Mep (a 3HauwT, U ymepo) B 10 pas,
a BEPHYTHCS K MPEKHEMY pa3Mepy, MpeBhIIIa-
roriemy 10 Teic. pyoaeit (Konforkin, 2009).

YactuyHas JeKpUMUHATH3AIHS HE3aKOH-
HOU pyOKU JISCHBIX HacaXICHUH MpeICcTaBIIs-
€TCsI IPABIJIBHOW U IPYTHM HCCIIEIOBATEIISIM.
K mpumepy, . b. Uypakos numieT, 4To «Hapsi-
Iy C OOIIECTBEHHO OMACHBIMH COBEPIIACTCS
MHOECTBO IIPOTHBOIIPABHEIX NIESTHIUH B chepe
JIECHBIX OTHOIIEHUH, KOTOpPBIE HE HECYT B cebe
0c000if OOMIECTBEHHOH OIMACHOCTH, TaK Kak
COBEPIIAIOTCS JINIIaMH BICPBBIE, 10 HE3HAHUIO
U HE C IeTBI0 HAXUBHI, a I COOCTBEHHBIX
OBITOBBIX HYK[, B CBS3H C YeM OIpaB/IaHa aj-
MUHUCTpPATUBHAS MPEIOTUIUS 110 TAKUM CIy-
gasM. OTO IIPENOTBPATHT ACCOLUATHIAIIIO
«CIY4JailHBIX» JIHI, TIPUBJIEKAEMBIX K OTBET-
ctBenHocTH» (Churakov, 2017).

«IIpocras» He3akoHHas pyOKa «IpeTeH-
IOyeT» Ha JEeKPUMHHAIU3aIUI0 U B paboTax,
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MOCBSIIIEHHBIX 00IIeH mpobieMe KpUuMUHAIH-
3alluy — IeKpPUMHUHAINU3a Y.

K npumepy, nmo maennto H. ®. Kysnero-
BOM, BCE MPECTYIICHUS HEOONBIION TSKECTH
BXOASIT B «OCHOBHOM MacCUB JJIs AEKPUMH-
Hamm3anun» (Kuznetsova, 2010). Kak BumHoO,
K 9TOMY «MacCHBY» OTHOCHUTCSA M HE3aKOHHas
pyOka necHbIX HacaxaeHui (4. 1 cT. 260 YK):
MaKCHMallbHas CaHKIMS 3a Hee — JIMLICHHE
CBOOOJIBI HA CPOK JI0 2 JIET.

Bmecte ¢ Tem yxe YNOMSHYTBIA CTO-
POHHMK  YacCTMYHOM  JEeKPUMHUHAJIU3ALHUU
«mpocToii» HezakoHHOU pyOkm JI. b. Uypakos
OTMEYaeT, YTO «OCHOBAHUSAMHU KpPUMHUHAJU-
3allUM TOCATATENbCTB HA JIECHBIE PECYPCHI
SBJISAIOTCA, B IEPBYIO OYepenb, IKOJOTHdYe-
ckue (akTophl, 4TO OOYCIOBJIEHO COKpalie-
HHUEM JIECOB, BBICOKMM YPOBHEM M Hapacra-
IOLIE HMHTEHCHUBHOCTBIO AHTPOIOIE€HHOIO,
B TOM YHCJIE€ KPUMHHAJIBHOTO, BO3JEHCTBUS
Ha HUX. B CBSI3U ¢ 3TUM yrojoBHas MOJIUTH-
Ka TOCyZapcTBa B cdepe JIecOrmoIb30BaHms
JIOJDKHA OBITH JKOJIOTHYECKH 00OCHOBaHHOM,
pa3BUBaTh TEHICHLUIO K OJAHOBPEMEHHOMY
yKeCcToueHnI0 U auddepeHnnanum yrojios-
HOM OTBETCTBEHHOCTH B OTHOLUEHUH JESHUH,
MPUBOJALINX K YHUUYTOKEHHUIO UITU OBPEXK JIE-
HUIO JIECHBIX 9KOCHCTEM, a PAaBHO CO3AIOIINX
yIpo3y HNPUYMHEHHUS TAaKOro Bpeja, MpoIop-
[HOHAIBHO CTEIIEHU WX OOIIeCTBEHHOI ormac-
HocTtu» (Churakov, 2017). C HUM conMaapHbI
B. A. Kynakora u T.b. Uepnakosa (Kulakova,
Cherdakova, 2020).

[To muenuto I H. XKepeOkuna, «Is ycu-
JeHuss 3PQPEKTUBHOCTH OOpPLOBI ¢ HE3aKOH-
HBEIMH PyOKaMH TpPEXIe BCEro HEOOXOIMMO
YCUJIUTh CAaHKLIMIO 32 JAHHBII BUJ IpECTYILIe-
Hui» (Zherebkin, 2011).

[IpencraBieHre O TOM, YTO «IIPOCTAs»
He3aKOHHAs pyOKa Hy>KJaeTCs B TOMTOTHUTEIb-
HOWM KpUMHHAJIM3AIUK, pa3essieT U 3aKOHO-
nareib. OO 3TOM CBUICTEIBCTBYET JIETAIbHOE
TOJIKOBaHHE 3HAYUTEJIBHOTO pa3Mepa — KpH-
MHHOOOpPAa3yIomero npru3Haka, HCIOIb3yeMO-
ro B aucno3unuu 4. 1 ct. 260 YK. Tak, eciu
B 2003 r. UM Tpu3HABaJCs yuiepO, MpUIHHEeH-
HEIH IeCHOMY (DOHTY ¥ HE BXOISIIIM B JIECHOH
(doHI NecaM, UCYUCICHHBIH IO YTBEPKICH-
HbeIM IIpaButensctBoMm Poccuiickoit denepa-
WU TakcaM, mpeBbimaronuii 10 Teic. pyOeit

(Federal’nyj zakon, 2003: 162), To B 2008 .
3HAUYHUTEIBHBIM Pa3MepOM CTajl IPH3HABATHCS
ymiep0, B IBa pa3a MCHBIIIHIA, T. €. IPEBHIIIAI0-
it 5 teic. pyoeit (Federal’nyj zakon, 2008:
145), 9TO TIOBNEKIO KPUMHUHAIHU3AIUIO He3a-
KOHHOW pyOKH, IPUIMHHUBIICH yIIepO CBEIIIE
5 ToIC. pyOreit u qo 10 ThIC. pyOmneit.

JlononHuTEIbHAS YacTHYHAs KPHMHHA-
nu3anus npownsomnia 1 B 2015 1., onHako oHa
CTaya pe3yJNbTaToM M3MEHCHHU He B YTOJIOB-
HOM, a B JlecHom konmekce P®: ompenenenue
pyOOK JIECHBIX HACaXXICHHH B IOCICTHEM
obu10 pacmmpeno (Federal'nyj zakon, 2017:
206) 3a cueT BKIIIOUEHHUS B HETO BCEX MPOIIEC-
COB BaJIKW, B TOM YHCIIE IIPOLECCOB CITFLIN-
BaHUs, CpyOaHus, cpe3anus (paHee pyOKaMu
MPHU3HABAINCH TONBKO J3TH TpPU Ipolecca),
a TaK)Ke HWHBIX TEXHOJOTMUYECKH CBS3aHHBIX
C HHUMH IIPOILECCOB (TPEIECBKY, YACTHUIHYIO
nepepaboTKy, XpaHEHHE NPEBECHHBI B JIECY).
C y4eTroM TOro, 9T0 B 0OBEKTUBHYIO CTOPOHY
BOIIIEJ OOJIBINUN KPYT JCHCTBHH, a 3HAUUTEIb-
HBIM Pa3MepoM CTajl MPH3HABATHCS MEHBIITUI
yiep0, JokpuMuHanu3amnuo B 2008—2015 .
CIIElyeT NpPU3HATh BEChbMa CYIIECTBEHHOIL:
MPECTYMHBIMH MOTYT OBITH BajKa, Iepepa-
00TKa, XpaHCHHE WM TPEJEBKA Ja)Xe OTHOM
COCHBL

IHocTanoBka npodemMbl

O6ocHOBaHA M JONONHHUTEIbHAS KpH-
MUHAQJIH3AIHS «IIPOCTON» HE3aKOHHOW PyOKHU
B TakoM pasmepe? [louyemy He3zakoHHas pyoO-
Ka JICCHBIX Haca)XJICHUH, IpeayCMOTpEHHAas
4. 1 cT. 260 YK P®, B yronoBHo-1ipaBoBOi Ha-
yKe MPETeHAyeT Ha YaCTHUHYIO MU IOIHYIO
JNCKPUMUHAIH3AIHIO0, HO JIe-Fope IBOJIOIHO-
HUPYET TOJNBKO B CTOPOHY IOKPHMHHAIN3a-
nuu? OTBETH HA 3TH BOIMPOCH! KpaifHe Ba)KHBI
B HACTOsIIEe BpeMsi, KOTIa pa3padaThIBaeTCs
KOMILIEKC J()()EeKTUBHBIX Mep MPOTHUBOICH-
CTBUSI HE3aKOHHOM pyOKe.

He3akonnas py0Kka B 3HAYHTeJILHOM pa3Mepe
Yyepe3 NPH3MY TeOPHH KPHMHHAJIH3AIHH

Jng oTBeTa Ha MOCTABJICHHBIE BOIPOCHI
MIPEXKIEC BCETO HEOOXOAMMO OOpaTUTHCS K Te-
OpWH KPHUMHUHAJIN3aLUH.

K uccrenoBanuto Bornpoca KpuMHHAINA3a-
MU (KaKk U JeKpUMHUHAIN3ALUK) B HAyKe yIo-
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JIOBHOTO IpaBa o0pamainch MHOTHE yUYCHBIE:
I1.C. larens, . M. l'anenepun, I A. 3100uH,
H.T. UBanos, K. Kennu, B.H. Kypnsaacknii,
A.U. KopoGees, B.H. Kyapssues, H.A. Jlo-
mameHko, A.B. HaymoB, B.M Ilnoxosa,
JI. M. IlpozymenTos, A.B. lllecnep, I1. A. ®e-
(enoB u ap. ONHAKO K pa3peIieHHbIM ero OT-
HECTH TO-TIpE)KHEMY Henb3s. He coBmanmaror
OIpe/IeTiCHNEe KPUMHUHAIHM3AIUH, TPEICTaB-
JeHre 00 OCHOBAaHWW KPHMHHAIHM3AIUU, €¢
npuHIUnax (yciaoBusx, Kputepusx). bomee
TOT0, JIaXKe aBTOPBI, TPHU3HAIOIINEC OCHOBAHHEM
KPUMHWHAJIH3AI[UN OOIIECTBEHHYIO OMAcHOCTh
nesiaust (Kuznetsova, 2010), ompenensiioT ee
MO-Pa3HOMY.

BMmecre ¢ TeM HccieoBaHHE aBTOPCKHX
MO3UIHUH TI03BOJSIET BBIACAUTH OCHOBAHUS
W YCIOBUS KPUMHUHAJIU3AIHNH, Pa3yMHOCTh
KOTOPBIX HE BBI3bIBACT COMHEHUU U KOTOpBIC
B CHJIy 3TOTO MPHU3HAIOTCA OOJBIIHHCTBOM
KpUMHHAIHCTOB. K MX 4UCIy OTHOCUTCS 00-
[IECTBEHHAs OINACHOCTh, BO3MOXKHOCTH CH-
CTEMBbI YT'OJIOBHOW FOCTHIIMH, IPEBBIIICHUE
OKMJIa€MBIX IIOJOKHTEIBHBIX IOCICACTBUI
KPUMHHAJIHM3AIUA €€ OTPHUIATEIBHBIX TI0-
CJICJICTBUH, HEBO3MOXKHOCTh OOPBHOBI TIPH IO~
MOIIA MEHEE PENPECCHUBHBIX, HE YTOJOBHO-
MPABOBBIX Mep (HJIH HEBO3MOXKHOCTH 3aIMTHI
Oojee MATKMMH MEpaMH), OTHOCHTEIbHAsS
pacnpoCTpaHEeHHOCTh, HEOJIArONPUSATHAS TH-
HaMHKa KOHKPETHBIX JICTHUH U UCTOPHUECKHE
TpaIuIUH.

OcHOBaHHWEM KPUMHWHAJU3AIMH, TT0 MHE-
HUIO €lBa JIU He OOJIBIINHCTBA aBTOPOB, SB-
JaseTcss OOIIeCTBEHHAs] OINACHOCTh JAeSHUS
(Kuznetsova, 2010; Lesnikov, Lopashenko,
2005; Tobolkin, 1983; Prozumentov, 2009;
Prozumentov, 2014). A. U. Kopobees, H. A. Jlo-
namenko, A. M. Hukomaes, B. U. ITmoxoBa Ha-
3BIBAIOT OOIMIECTBEHHYIO OINACHOCTH OJHUM
W3 OCHOBAaHHMHA KPHMHHAIHM3AIUU, HO B PSAY
OCHOBaHWH yKa3piBaloT ee mepBod (Polnyj
kurs ugolovnogo prava, 2008; Lopashenko,
2014; Nikolaev, 2010; Plohova, 2003).

MBI curTaeM OOIIECTBEHHYIO OMTACHOCTH
CJMHCTBEHHBIM OCHOBAaHHEM KPHUMHHAJIH3a-
oy, Tak Kak u3 4. 1 cT. 14 YK P® cnenyer,
9TO YTOJIOBHBIN KOJEKC 3ampelnaeT o yrpo-
30 HaKa3aHMSA TOJBKO OOIIECTBEHHO OIlac-
Hoe nesHue. «IIpOTHBONMPABHOCTH BBIpAXKAET

B YK counanbHoe CBOHCTBO NPECTYIJIEHUS —
obmecTBeHHy0 omacHOcTE» (Kuznetsova,
2010).

W3BecTHO, YTO MOHSATHE OOILECTBEHHOM
onacHoctu B YK orcyrcTByer. Het ee ennno-
ro ONpeAeSeHUs U B HAyKe YIoJOBHOIO I1paBa.
B nureparype o0mecTBEHHYTO OITaCHOCTb, KaK
[paBUJIO, HA3bIBAIOT CBOMCTBOM IpeCcTyILIE-
HUSI IPUYMHATH BPEJ WU CO34aBaTh Yrpo3y
MIPUYMHEHUS BpeAa NpaBOOXpaHsAeMbIM OTHO-
LIeHUSIM (WJIM UHTepecam), UMEHYs 3TO CBOM-
CTBO KaK COJEP)KaTeJIbHO-CYIIHOCTHOE WU
HEOTHEMJIEMOE COLIMAJIBHOE.

ABTOpPBI IO-Pa3HOMY PACKPBIBAIOT CUCTE-
My (CTPYKTYpY) OOIIECTBEHHOW OIACHOCTH.
ITo muenuro H. JI. [lypmaHoBa, ee onpenenser
caMo JiesHUe, 3HaueHHue 00beKTa IpecTyIlie-
HUSl, IPUUNHEHHBIH JIeTHUEM BpEl, KOHKPET-
HBIE YCIIOBHSI MECTa, BPEMEHH M OOCTaHOBKHU
COBEpLICHUs JesIHUS, 2JIEMEHTbl CyObEeKTHB-
HOW CTOPOHBI, CBOMCTBa CyObeKTa U Crocod
coBepuieHust  npecrymienus — (Durmanov,
1948). B. B. Xuittora B CTpyKType 0OIIeCTBEH-
HOM ONAaCHOCTH NMPECTYIUIEHU, KaK U MepBbIT
aBTOp, BBIIENSET OOBEKT MOCATaTENbCTBA,
OOIIECTBEHHO OMACHBIE MOCIEACTBUS, CII0CO0
COBEpILICHHUS NPECTYIJICHUs], HO TOJIBKO OJUH
W3 DJIEMEHTOB CyObEKTUBHON CTOPOHBI (BUHY)
U JIOTOJIHUTENBHO — CAHKLIMIO TPaBOBOM HOP-
Ml (Hilyuta, 2018).

H. ®. Ky3nernoBa BbIIETSIET B 3TOH CH-
CTEME elle MEHbLIee KOJIMYECTBO MOACHUCTEM,
a UMECHHO YETHIPE OCHOBHEIX: 00BEKT, yIIepo,
BUHY U CIIOCOO COBEpPLICHUS NPECTYIUICHUS
(Kuznetsova, 2010). ITo muenuto JI. M. IIpo-
3YMEHTOBa, OOMIECTBEHHAs! OMAcCHOCTH OIIpe-
JeJISIETCS. «TOJIBKO OOBEKTOM IOCSTaTeabCTBA
U ero oOBEKTUBHOM CTOPOHOM (M B HEPBYIO
oyepeab, peaNbHBIM YILIEPOOM, CO3JlaHUEM
BO3MOKHOCTH IpPUYMHEHHs yIliepOa; maxe
MECTO U BpEeMs COBEPLUCHHS MOCITaTeabCTBa
MOT'YT IOBBILIATH €ro OOIIECTBEHHYIO OIac-
HOCTb...)» (Prozumentov, 2009; Prozumentov,
2014). DTy MO3UINI0 B OCHOBHOM pa3J/eiseT
u 1O.E. IlynoBoukun. OH cyuTaer, 4To Ha-
JUYHe TPHU3HAKa OOIIECTBEHHOW OMAaCHOCTH,
B IIEPBYIO OuY€pelb, 3aBUCUT OT TOTO, YEMY
U Kakod Bpel NpPUYMHSETCS WM CO3JaeTcs
yrposa npuurHenus (Pudovochkin, 2019). Ta-
KUM 00pa3oM, Bce aBTOPbI BUJAT B CTPYKTYpe
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OOIIECTBCHHON OMACHOCTH OOBEKT M MPHYIH-
HEHHBIN festHueM Bpes (ymep0).

Ha Tto, uTo «1pu yyete xapakrepa oolie-
CTBEHHOW OIIACHOCTH MNPECTYIUICHUS CyJam
CJIeZlyeT UMETb B BUJIY IIPEXJI€ BCErO HaIpaB-
JIEHHOCTb J€IHUS HAa OXPAHSIEMbIE YTOJOBHBIM
3aKOHOM COLlMaJIbHbIE LEHHOCTU U MPUUNHEH-
HBIA UM Bpeny, ykazaa u Bepxosasriit Cyn PO,
OTMETHBIIMM, YTO XapakTep OOIIECTBEHHOM
OIIACHOCTH MPECTYIUIEHUs (B OTIMYHUE OT €€
CTEIEeHM) OIPENeIseTCs] YTOJIOBHBIM 3aKOHOM
U 3aBUCUT OT YCTAHOBJICHHBIX CYJIOM IIpU3HA-
KOB COCTaBa MPECTYIICHUS.

C yd4eTroM H3IOKEHHOTO, HCCIenys 00-
[IECTBEHHYIO OIACHOCTh HE3aKOHHOH pyOKH
JICCHBIX HACAKICHHM, MBI OyIeM OMUPATHCS
HCKJIIOYUTEIBHO Ha TAKUE «IIOJICUCTEMbD», KaK
00BEKT M Bpel (IPUUUHEHHBIH WK yrpo3a Ko-
TOPOT'O CO3AETCS).

[oguepkuBas 3HAYCHHE 00BeKTa,
A.A. Tep-AkonoB ct. 2 YK P®, 3akpenus-
1y Haubojiee 3HAYUMBbIE COLIMAJIbHBIE LIEH-
HOCTH, Ha3bIBaeT Ja)k€ HPaBOBOH OCHOBOM
kpumuHaH3anuu (Ter-Akopov, 1999). llen-
HOCTb psiia 00bekToB, oTMeuaeT H. ®. Kysne-
1I0Ba, HACTOJIBKO BHYIIUTEJbHA, YTO UX BCET/Ia
OXPaHsEeT UCKIIOYUTENILHO YTOJIOBHOE 3aKOHO-
narenbeTBo. K HUM OHa OTHOCHUT, B 4acTHO-
CTH, H OCHOBBHI OOIIECTBCHHOW OE30MACHOCTH
(Kuznetsova, 2010).

Opnako B 4. 1 cT. 2 YK P® cpenu nepe-
YHUCJIEHHBIX 00bEKTOB OXpaHbl yKa3aHa o0le-
CTBCHHAsI 0€30ITaCHOCTH, a He e OCHOBEL. O0-
miecTBeHHAas 0€30IacHOCTh — POJOBOH OOBEKT
MPECTYIUICHHH, BKIFOUEeHHBIX B pazaen [X YK
P®. IMeHHO B 3TOT paznen BKIIOYECHA TIIaBa
26 «OKoJ0ru4eckre npecTyIieHus», B KOTO-
poit pasmemiena ct. 260. SIBnsieTcs M Hemo-
CPEACTBEHHBIH OOBEKT HE3aKOHHOH pyOKH
9acThI0 OOIIECTBCHHOW OE30MacHOCTH, €CIU
JIec IIeHEeH JUIs YeJIoBeKa BO MHOTMX acleKTax
(PKOHOMHUYECKOM, IKOJOTHUYECKOM, Teorpadu-
YECKOM, ACTETUUYECKOM, KYJIBTYPHOM, peKpe-
AIlMOHHOM U HMHBIX), U HEPEIKO BCTPEYACTCS
MHEHHUE O MEPBOCTENEHHOM 3HAYEHUH 3KOHO-
muueckoro acmnekrta (Val’kovskaya, Razgon,
2017)?

OTBeT Ha MOCTaBJEHHBIH BONPOC J0J-
JKeH OBbITb YTBEPAMUTEJbHBIM: BaKHEUIIUM
CUMTAIOT JKOJIOTMYECKUN acIeKT MHOTHE aB-

topbl (Dolgih, 2020), 1 ©IMEHHO 3Ta MO3UIUS
OTpa)keHa B TIOCIIEIOBATEIBEHOCTH H3JI0KCHUS
OCHOBHBIX TIPUHITUIIOB JIECHOTO 3aKOHOJa-
tenbcTBa B cT. | JlecHoro xonekca P®. Cpenn
ATUX IPUHITUIIOB YKa3aHBl «COXpaHCHHE OHO-
JIOTHYECKOTO  Pa3HOOOpa3Us», «COXpaHCHHE
CpemooOpas3yIommX, BOTOOXPAHHBIX, 3aIlUT-
HBIX, CAHUTAPHO-TUTUCHHYECKUX, O3I0POBHU-
TEJTBHBIX U MHBIX TTOJIC3HBIX (YHKIIHH JTECOBY,
a TaK)Ke «HUCIIOIB30BAHIE JIECOB C YIETOM UX
[JI00ATBHOTO IKOJIOTHIECKOTO 3HAUCHHUSI.

B ycnmoBusx, xorma 3arps3HEHHE OKpY-
JKAIOMIEH CPEABl YXKE JOCTHIIO YTIPOKAIOMINX
pasMepoB, ocoboe 3HaueHHE mproOpeTaeT
CaHWTApPHO-TUTHEHUYECKass (QYHKIUS Jieca:
OHA TIPOSIBIISICTCSI B 00pa30BaHUH KHCIOPOIa
1 TIOTJIOIICHUH YTICKUCIIOTO Ta3a, BEIICIICHUN
(UTOHITNIOB, WOHM3AIMHA BO3AyXa, OYHCT-
Ke aTMOC(EepHOTO BO3AyXa OT MBUIN, TOKCH-
YeCKHX BEIICCTB, 3aIIUTE OT TEXHOTECHHOTO
ryma.

B mporiecce Ku3HENESITETFHOCTH KaXKI0€
JICpEBO TOTJIOMIAET M3 OKpY’KAIOMeH Cpeabl
YIICKUCTBIA Ta3, MOXTOMY 3peible lieca —
OT'POMHBIE pe3epByaphl HAKOILICHHOT'O YTIIEpO-
na. [1pu BeIpyOKe TaKHX JIECOB OOJBINAs YACTh
ATOTO yriiepoaa Bo3BpamaeTcs B arMochepy,
ymHokas Hakorennbii CO,. He cmywaino
9KOJIOTH CUUTAIOT, UTO €CTECTBEHHBIM HKOJIO-
THYECKAM TIOIXOIOM OBLIO OBl IOTIIONMICHUE
€ro M3 aTMOC(Eepsl U NETIOHNPOBAHNE B OHO-
Macce JONTOXKHUBYIINX PACTCHUU — JCPEBBEB
(Forest Europe, Unece and FAO, 2011).

B To0 Xe Bpems Ipu HAKOIUICHUH B IIPO-
necce GorocuHTe3a 1 T IpeBeCHHBI HacaXIe-
HUS BBIJICJISIIOT OTPOMHOE KOJIMYECTBO KHCIIO-
poxa. Tak, 1 ra iecHBIX HacaXICHUH BBIICISICT
ot 2,7 no 3,9 T xucnopona. [loctynnenue kuc-
JOpoa W3 APEBECHOTO IIOJIOTa COCTABIISET
22,5 MIJIH T, KyCTapHUKOBBIM SIpyCOM — 6,7 MITH
T ¥ 5,6 MITH T HallOYBEHHBIM TTOKpOBOM. O0-
Iee BBIJCICHUE COCTABIISICT OKOJIO 35 MIIH T,
YTO BIIOJIHE JOCTAaTOYHO ST HOPMAaJBHOTO
(YHKITHOHUPOBAHUS YSIIOBEKA U APYTHUX JKH-
BbIX opranmu3moB (Esteticheskie svojstva lesov
rekreacionnogo naznacheniya, 2019). Kak Bu-
HO, JIEC — 9TO OCHOBHOW UCTOYHHUK KHCIOPOIa,
Omaromapst KOTOPOMY MBI KIBEM.

PacTeHns 4acTo SIBISIOTCS MCTOYHUKOM
MEIUIUHCKUX TOCTHKECHUH, TI03TOMY UX TIO-

-707 -



Irina V. Shishko and Svetlana V. Starovatova. The Justification for Criminalization of “Simple” Illegal Forest Plantation...

Teps TPENCTABISICT COOOM TMOTEepI0 HAYYHOH
BO3MOKHOCTH. Jlec, cumTaroT OHONOrH, MO-
JKET TIOMOYB YENOBEKY IMPEONOJCTh OOJIC3HU
u crath jgonroxurenem (Krutovskij, 2021),
B TO BpeMs KaK OCCCHCTEMHasl dKCILITyaTallHs
JECOB MOXKET IPHBECTH K BO3HHKHOBEHHIO
ogaroB psja 6onesneit (Lyameborshaj, 2005).

Jleca o0mamaOT M KIMMATOPETyIUPYIO-
oM 3HadeHneM. OHH CyIIECTBEHHO BIIHS-
0T Ha (popMUpOBaHUE KJIMMaTa OTICIBHBIX
reorpaUvIecKux 30H M pailoHOB, peryIupys
0allaHC COJHEYHOH PHEPrUU Ha 3EMHOU IIO-
BEPXHOCTH U B aTMocdepe, MUPKYIIIHIO aT-
Moc(epHOTO Temsla W BJIAarH, PEKUM BOHBI
B 03epax u pekax (Novosyolov, 2016).

JdepeBbss WTparOT  KIIOYEBYIO  POJIb
U B BOJHOM IIMKJE, TIOMOTas IOANEPKUBATH
OamaHC MEXIy BOJOH Ha CyIIe M BOIOH B aT-
mochepe (Novosyolov, 2016): OHH BBITIOTHSIOT
Ba)KHBIC BOJOPETYIUPYIOIINE, IIPOTHBOIPO3H-
OHHEIC U BOoJoOXpaHHBIE pyHKINU. C BBIPYO-
KO JTlecoB 0e3 IOCIEeNYIOMEero nX BOCCTaHOB-
JICHUS CBS3aHO M3MCHEHHE BOIHOTO PEKHMA,
YBEJIIMUCHHE MMOBEPXHOCTHOTO CTOKA, UTO Ya-
CTO IIPUBOJUT K 3a00TaYHBAHHIO TEPPUTOPUH.

3eneHple MAaCCHUBEI 3alUIIAIOT OT HeOa-
TONPHUSTHBIX TTOCICACTBHHA MPOMBIIUICHHBIX
pyOOK: CMBIBa ITOYBHI B BOIY, CHIILHBIX BECEH-
HUX ITaBOJIKOB M OOMEIICHHS B JICTHUH IIepPHO.
(Moratorij na vyrubku lesa v nerestoohrannyh
zonah, 2020). OTcyTCTBHE IEPEBHEB H KyCTap-
HUKOB TI0 OeperaM BOJOEMOB MIPUBOIUT K OBI-
CTPOMY pacIpOCTpPaHEHUIO BOABI Ha OOJb-
muX IUIomanasx. Bo Bpems momoBoxmii Bona,
HE BCTpeyasl MPETSTCTBHHA, OBICTPO CTEKaeT
10 TIOBEPXHOCTH TIOYBBHI W 3HAYUTEIBHO MOJ-
HAMaeT YPOBCHb PEK, YTO MPHUBOIUT K Ha-
BOITHCHHSIM.

CruiomHogecoceyHble  PyOKH  BICKYT
W3MEHEHUS XUMHYECKHX CBOICTB IIOYBHL
OOBsCHSICTCS ATO aKTHBHBIMH IIPOIECCAMHU
HUTpUDUKAIUN W MHUHEPAITH3alHHd IOYBHI,
MIPOUCXOMSIIIUMHU B TIEPBBIC TOIBI MOCIE BBI-
pyOku meca. OHH TPUBOAAT K YBETUICHUIO
PaCTBOPHMOCTH COCTUHCHHUI alTFOMUHUS U T10-
SIBIICHHIO €T0 TOIBIKHBIX (popM. B pesynbra-
T€ ATOTO PACTCHUS M HEKOTOPHIC ITOYBEHHBIC
MHUKPOOPraHU3MBI TIOIBEPTaloTCsl YTHETCHUIO,
YTO CKAa3bIBACTCS HA TIOYBEHHOM ILIOAOPOIUU
(Tolkach, 2015). YMeHbIlIeHHE WA YHHYTO-

JKCHHE OWOJIOTMYECKOTO MOTEHIIHANA MOYBHI
MOXXET NMPUBECTH K BOSHUKHOBCHHIO YCIIOBUH,
AQHAJIOTUIHBIX YCIOBHSIM ITYCTHIHH.

OT CcoKpameHus IJIOMAIN JIECOB CTpa-
JaeT HE TOJBKO JKHBOTHBIA M PACTHTEIHHBIN
MHp, HO ¥ caMO OJIaronoIy4yue deioBeKa, mo-
TOMY YTO yXYy/IIICHUE YCIOBHI )KU3HH KHBOT-
HBIX, YMEHBIICHUE YUCICHHOCTH HX MOIYJIs-
U BEI3BIBAIOT OTIOCPEIOBAHHEIC FIIN MIPSIMBIE
HETaTUBHBIC TIOCIIEACTBHUS JIJISI CAMOT'O YeIIOBe-
Ka ¥ 00IIecTBa B [ICJIOM.

be3 necoB xm3Hp Ha 3emiie Obla OBl
MPaKTHIECKH HEBO3MOXKHA.

Bot nouemy B Koncrurynun PO 3akpe-
IJICHO, YTO «JieC M JpyTHe IPUPOIHBEIC pe-
CYPCHI UCIIONB3YIOTCS M OXpaHsrorcs B Poc-
cuiickoil @exepanuu Kak OCHOBa JKU3HU
U JEATEIBHOCTH HApOIOB, IIPOKUBAIOIINX
Ha COOTBETCTBYIONICH TEPPUTOPUN» (CT. 9).

W3noxkeHHOE  TO3BOJNSET  Pa3[eiiuTh
MpeNCcTaBICHHE OO0 OCHOBHOM HEIOCpen-
CTBEHHOM OOBEKTEC HE3aKOHHOH pyOKH Iec-
HBIX HACaXJICHUH KaK OTHOIICHUSIX JKOJIO-
TUYeCcKOoil 0e30MacHOCTH B OONIACTH OXPaHBI
1 pallHOHAJIBHOTO HCIIOJIB30BAHU S JICCHBIX Ha-
caxaenuit (Selyakov, 2010; Zhevlakov, 2002;
Churakov, 2017) nu60 KaK «3KOJOTHUYECKOMN
0€30MMacHOCTH TAaKOTO KOMIIOHEHTa OKpYiKa-
IOme TPUPOTHON Cpenbl, KaK JHKOPacTy-
mas ¢iopa; ee CTadMIBHOCTh M MPUPOTHO-
pecypcHbriit motennuainy (Lopashenko, 2002).
W, cnemoBarenbHO, OCHOBHOH HEmMOCpe.-
CTBEHHBI 00BEKT, 0€3 COMHEHUS, COCTaBIIS-
€T 9acTh POIOBOTO 00BEKTa — OOIIECTBEHHOM
0e301aCHOCTH.

OnHako o0mecTBeHHAsI 0€30IMacHOCTh Ha-
3BaHa B Ka4eCcTBE 00BEKTAa OXPAaHbI U B CT. 1.2.
KoAIl P®. B cBsizu ¢ 3TUM HET OCHOBaHUMU
YTBEPXKAATh, YTO MOCATATEIbCTBO HAa ATOT
O00BEKT OXpaHICTCS UCKIIOYUTEIHHO YTOJIOB-
HBIM TIPaBOM.

Bpen kak coctaBHast 4acTh
001eCTBEHHOH ONACHOCTH «IPOCTO»
HE3aKOHHOM pyOKu

HccrienyeM BTOpPYHO 00S3aTENBHYIO CO-
CTaBJISIIONIYIO  CTPYKTYpPhl  OOIIECTBEHHON
OMAaCHOCTH — BpeJ, IPUYNHEHHBIN 3KOJOTrHye-
CKOW 0E€30IaCHOCTH HE3aKOHHBIMH pPyOKamMu
JIECHBIX HACaXKJICHUM.
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C y4eToM OCHOBHOTO HEIIOCPEICTBEHHO-
ro 00BEeKTa HE3aKOHHOW PyOKH MPHYNHCHHBIN
€10 Bpel JOJDKCH OBITh, B MEPBYIO OYepelb,
sKoiormdeckuM. OTHAKO TOYHO OMPEICTUTH
Takoil Bpen HeBo3MoxkHO (Bykovskij, 2020;
Postanovleniya Konstitucionnogo Suda RF,
2015), mosTOMy B OCHOBY 3aKOHOAATEIHHOTO
OIIpeNIeNICHIs] pa3Mepa Bpeia IMOJOKEH HUMY-
MECTBEHHBIN yIIepo.

[lo MHEHUWIO CHENHaTNUCTOB, NPUBEACH-
HBIE B Pa3HBIX HCTOYHUKAX IHQpHl ymepda
MIPOTUBOPEYHBEI H HE BCEM MM MOXKHO JIOBE-
patek (Kuz’michev, Trushina, Lopatin, 2018).
OdunmansHbie JaHHBIC 00 yiepOe yxe ObLITH
npuseneHsl. [lo nmamaeM [IpomoBOIBCTBEH-
HOM W CEIbCKOXO3MCTBEHHON OpraHW3allid
OO0benuHeHHBIX Harui, ymep0 mist Hamero
OFO)KETa eXKETOTHO OLIEHIBACTCS CIIE BBIIIE —
B 13-30 mupna pyounei (Nezakonnye vyrubki
rossijskogo lesa..., 2017).

Uro KacaeTcsi HSKOJOTHYECKOTO Bpena,
TO COTJIACHO O(HUIIMATIBLHOW POCCHICKON cTa-
tuctuke (Ploshchad’ lesnyh zemel..., 2015)
MoKaszaTenb JIeCHBIX Iutomaneii B Poccum
¢ 2009 mo 2013 r. yman mpumepHO Ha 2,2 MITH
ra. DTa IUIoma b COIIOCTaBUMa C TEPPUTOPHEH
Crnosennn (~20253 xkm?). Takoe BO3aeWcTBHE
YeNoBeKa Ha OKPYXKAIONIYIO CpPely 3a4acTyio
mproOpeTaeT ycTpamaromue pa3Mepsl, yrpo-
JKAIOIUE CYIISCTBOBAHUIO BCETO YeJOBEUe-
cTBa Kak Ouonorudeckoro Bujaa (Yablokov,
Ostroumov, 1983). MHTeHCUBHas BbIpyOKa
JIECOB B HEKOTOPBIX paiioHax 3eMIH ykKe MpH-
BeJa K APO3UH, HCUC3HOBEHHUIO IIOAOPOTHOTO
CIIOS TIOUBEI, K MPEBPAIICHUIO paHee 3eICHBIX
MacCCHBOB B ITYCTHIHIO.

TlociencTBHUS XO3AHMCTBEHHON U HHOMU JIes-
TEJNBHOCTH YEJIOBEKA TPU3HAIOT 3aTPOHYBIIH-
MU OCHOBBI CYIIIECTBOBAHHUS CAMOTO YEJIOBEKa,
a 4eJIOBEYECTBO — OKA3aBIIUMCS Ha TPaHH KO-
noruveckoi karactpodsl (Mauro Bologna &
GerardoAquino, 2020).

Takme yrpokaromme MacIiTadbl Bpena
HEHHOMY OOBEKTY, OE3yCIIOBHO, TI03BOIIS-
0T OIICHWBAaTh HE3aKOHHYIO PYOKYy JECHBIX
HAaCaXICHUH KaK OOIIECTBEHHO OITACHYIO
u Tpelyronryro KpuMmuHamu3anuu. OmHaKo
MIPUBEJCHHBIC MACIITA0bl — TO COBOKYITHAs
XapakTepucTuka Bpeaa. [loatomy TpymaHo co-
TJIACHTHCS C XapaKTEPUCTHKON 00IIeCTBEHHOH

OIIACHOCTH HE3aKOHHOHW pPyOKM KaK BBICOKOM
(Fis’kov, 2019), ocoboii (Proekt Federal’'nogo
zakona, 2008: 490497-4) wim wumMmeromen
HaubOojee BbIcOKyro crenenb (Dolgih, 2020;
Shuplecova, 2018) He3aBUCHMO OT pasMmepa
Takoi pyOku. Bexp He3akoHHYIO pyOKY, HE J10-
CTUTIIYIO 3HAYUTEIHFHOTO pa3Mepa, 3aK0HO/Ia-
TeJTh MPU3HACT eIle aIMUHUCTPATHBHBIM Je-
JUKTOM, a HE MPECTYIIIICHUEM.

[Mouemy ke mpu3HAHA PECTYITHON He3a-
KOHHas pyOKa, NIpUIMHUBIIAS yIIepO HMCHHO
CBBINIE 5 ThIC. pyOneit? Jlyis oTBeTa Ha 3TOT
BOIIPOC OOpaTHMcsl K IpodieMe pasrpaHmye-
HUS aJMHHHACTPATUBHOTO IIPAaBOHAPYIICHHS
U TIPECTYTLICHHUSL.

[Ipexnme Bcero, OTMETHM, YTO AC()UHU-
OUs aJIMHHHACTPATUBHOTO IIPaBOHAPYIICHHS
B KoAIl P® (ct. 2.1), He comepkamiasi Tak
HA3bIBAEMOTO MATEPHAIBHOTO IMPH3HAKA, BHI-
3BaJla JMCKYCCHIO B IOPHINYECKOW HayKe,
B HTOTE KOTOPOH OOITBITHHCTBO CHECIIAATICTOB
MIPU3HAIN OOIIECTBCHHYIO OIMaCHOCTH MPHUCY-
el 1 aHHBIM npaBoHapymeHusM (Deryuga,
2011; Nechevin, Kolodkin, 2020; Prozumentov,
2009; Prozumentov, 2014). B cBsizu ¢ »TuM
aKTyaJbHO HE pasrpaHWyYeHHEe OOIIECTBEH-
HO BPEIOHOCHOTO (KaK paHee OMpeneisoch
aJIMHHHUCTPATUBHOE TPaBOHAPYIICHHE) U 00-
IIECTBEHHO OIACHOTO JEesSHUS, a pasrpaHu-
YeHHe OOIIECTBEHHOM OMACHOCTH, MPHUCYIICH
HETIPECTYIHBIM JICTHKTaM, W OOIIeCTBEHHOH
OIIACHOCTH, TpeOyromeld MpH3HAHUS ICSHUS
MpeCTyIUICHHEM (€€ MMEHYIOT IOCTaTOYHOMH,
TIOBBIIIICHHOW, JOCTATOYHO BBICOKOW, JHOO
KpuMuHaibHOH). [loaTOMy OCHOBaHHWEM KpH-
MUHQJIH3AIMA  [POTHUBOIPABHOTO  NICSTHHS
CIIEIyeT CUYHUTATh HE JNIOOYI0 OOIIEeCTBEHHYIO
OIIACHOCTb, @ JOCTATOYHYIO (KPIMHHAIBHYIO).

OnHako aOCONIOTHO TOYHBIX KPHTEPHEB
pasrpaHUYeHUs IIPOCTYNKOB U MpPECTyIUIe-
HUW, a CTajo ObITh, MPECTYITHOH W Hempe-
CTYIIHOW «I03» OOMICCTBEHHOH OIACHOCTH
He cymecTtByeT (Esakov, 2019; Ivanov, 2015;
Hilyta, 2018). CoBepIlleHHO OYEBHHO, YTO
B HAIlEM CIydyae HE IOMOXKET W TaKOH KpH-
Tepuil pasrpaHmueHus, kKak crmocod (Ivanov,
2015; Kuznetsova, 2010): 1 He3akoHHas pyO-
Ka, mpexycMmoTperHas cT. 8.28. KoAll, u mpe-
CTyTIHAs He3aKOHHAs pyOKa COBEPINAIOTCS OJI-
HUM CIIOCOOOM.
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Bmecte ¢ Tem pasrpaHuuyeHue aJgMUHU-
CTPaTUBHOI'O MPAaBOHAPYIIEHUS U IPeCTyILIe-
HUS —3TO 9aCTh IPOOIEeMbI KpHUMHHATU3AIIIH —
JICKPUMUHATH3AINH, II03TOMY HEOOXOIIMO
BHOBB BEPHYTHCS K CTPYKTYpE 0OIIeCTBEHHOMH
ornacHocTH. U crenyeT KOHCTAaTUPOBATh, UYTO
IIpU  MOCATaTeNbCTBE AJAMUHUCTPATUBHBIX
JEJIUKTOB UM MPECTYIICHUH Ha OOUH OOBEKT
KpPUTEpUEM pasrpaHUYeHHUs], KaK IIPaBUIIO,
BEICTyMHaeT pasMmep ymiepba. K atomy BeIBO-
Jy TIPUXOJSIT U aBTOPBI, UCCIIEAOBABLINE pa3-
rpaHUYEHHE SKOJIOIMYECKUX MPEeCcTYIIEHUN
u npoctynko (Lyasheva, 2008; Popov, 2014).
U mipu OTCYTCTBUU B TEOPHUU CKOIBKO-HUOYIH
YeTKUX NPEJICTaBICHUM O TOM, Kakoi pa3mep
yuiepba CBUIETENBCTBYET O I€pepacTaHuu
HENpPecTYNHON OOIIeCTBEHHOM OmacHOCTH
B IPECTYIHYIO, HUCCIIEOBATENIN 4Yalle BCEro
COMIALIAIOTCA € Pa3MepoM, YCTaHOBJIEHHBIM
3aKOHOJATEJIbHO.

OmHako COMHEHHSI B OOOCHOBAHHOCTH
pa3Mepa «IpOCTON» MPECTYMHON HE3aKOHHOU
PYOKH W TIpenyioKeHUs 0 HEOOXOIMMOCTH ee
[IOJIHOW WJIM YaCTUYHOW JeKpUMHHAIU3ALUN
HE CIIy4YailHBI.

Heo0xonnmMocTh JeKpIMHHATH3AIUH
«MPOCTOi» HE3AKOHHOI PyOKHU

IlepBblii 1 camMblil BECKHUM apryMeHT CO-
CTOUT B TOM, YTO JIOKPUMHHATU3AIUS «IIPO-
CTOI» He3akoHHOH pyOku B 2008 T. OblIa OC-
HOBaHa Ha OIIMOKE.

HamomumnM, 4TO KpuMHWHAIU3aIus He3a-
KOHHOU pyOKH, MPUYUHUBIICH yIIepO Ha CyM-
MY CBBIIIE 5 ThIC. pyOiei, «o0s3ana» Dene-
panpHOMY 3aKOHY «(O BHECEHWHM W3MEHEHHI
B crarbio 260 VYromoBHOro kxouexca Poccuii-
ckoit deneparuum u crarpio 8.28 Komekca
Poccuiickoit @enepannu 00 aJMIHUCTPATHB-
HBIX mpaBoHapymeHusx» (2008 r.). B mosic-
HUTEIHHON 3aIMCKE K TIPOEKTY ATOro 3aKOoHA
BHJTHO, YTO €0 aBTOPHI MPEJJIOKUINA CHU3UTD
HIDKHHE TIpeJieT pa3mepa ymep0a, onpeness-
FOIIETO 3HAYUTENBHBIA pa3Mep He3aKOHHOU
pyOKH JECHBIX HACaKJICHWH, 3aMEHHUB «CBBI-
me 10 Teic. pyOneit» Ha «CBbINIE 5 THIC. pyO-
TIei», MOTUBHPYS 3TO «CJIOXUBIIEHCS Cye0-
HOHM TPAaKTUKOHW IO MPECTYIUICHUSIM JTaHHOTO
BUJIa». B TOSCHUTENHLHON 3aImmcKe OTMeda-
JIOCh, UTO «JIJIs HCUMCIICHHS pa3Mepa yinepoa,

IpH KOTOPOM HACTyMaeT YTroJOBHAas OTBET-
CTBCHHOCTH, INPHUMEHSETCS TaKCOBas CTOHU-
MOCTh IPEBECHHBI 0€3 ydeTa IOIpPaBOYHBIX
koo dunmentos. B gacTHOCTH, IpH cpemHE
TaKCOBOH cToMMOCTH 1 Ky0. M IpEeBECHHEI Me-
Hee 190 pyOuneit nis kBanmduKanuu JessHun
1o 4. 1 cT. 260 YK P® HeoOxonumo BEIpyOUTH
oonee 50 ky6. M (1 »x/1 BaroH) APEeBECHHBI
B JIecax MEPBOH TPYIIITEI UTH 0CO00 3aIIUTHBIX
ydacTkax, 1100 300 ky0. M B OCTaJbHBIX JIC-
cax. B Takux oOBpemax nec BeIpyOaeTcs nocra-
TOYHO PEIKO, U OCHOBHAsl Macca HapyIInTe-
Jeil m30eraeT yroJIOBHOW OTBETCTBEHHOCTH
(Proekt federal’nogo zakona, 2008: 490497—4).

TakuMm 00pa3oM, B 000CHOBaHUE HEOOXO-
JUMOCTH CHIDKEHHS pasMepa ymiepda, ormpe-
JETSTIONIET0 3HAYUTENBHBIA pa3Mep HEe3aKOH-
HOU pyOKH, aBTOPHI MOSCHUTEIHHON 3aITUCKU
COCJANINCh Ha CyAeOHYIO MPaKTHUKY, KOTOpas
OIMpaJiaCh TOJIBKO Ha TAaKCOBYIO CTOMMOCTH
IpeBeCUHBl (T. €. CTOMMOCTH JPEBECHHBI
Ha KOpHIO) 0e3 ydeTa MOoNmpaBOYHBIX K03(du-
[IUCHTOB.

OpHako cOrjacHO MPUMEUYaHUIo K CT. 260
YK P® 3HauntenbHBIM pa3MepoM B HEH
mpu3HaeTcsl ymepO, MPUIMHEHHBIH JIECHBIM
HAaCaXICHHUSIM WIH HE OTHECEHHBIM K Jec-
HBIM HacCakKJICHUSIM AEPEBBSIM, KyCTapHHKaM
U JTUaHaM, UCYUCIICHHBIN MO YTBEPKICHHBIM
IIpaButensctBoM Poccuiickoit  ®Penepaunu
TakcaM M MeTonuke. VHBIMU cioBamH, 3Ha-
YUTEIBFHBIM Pa3MEPOM JOJDKEH MPH3HABATHCS
yuiep0, He OMIMOOYHO UCUNCIICHHBIN B Cy/e0-
HOU TpPaKTHKE, a PACCUNTAHHBIA B COOTBET-
CTBUH C HOPMAaTHBHBIMH IIPAaBOBHIMH aKTa-
mu IIpaButensctBa PO. B HacTosmee BpeMs
K HUM OTHOCSTCS: OCOOCHHOCTH BO3MEIICHS
Bpena, MPHYNHEHHOTO JecaM M HaXOMSIIHM-
Csl B HUX IIPUPOIHBIM OOBEKTaM BCIICICTBHUEC
HapyIICHHUs JICCHOI'O 3aKOHONATEIhCTBA (Ja-
nee — OcoOeHHOCTH), yTBepKacHHbIe [locTa-
HoBieHueM lIpaButennsctBa PO ot 29.12.2018
Ne 1730, u TlocranoBnenue IIpaBuTenbcTBa
Poccwuiickoit @eneparnuu ot 22.05.2007 Ne 310
«O craBKax IUTAaTHI 32 SIUHUITY O0BeMa Jec-
HBEIX PECypCOB H CTaBKax IUIATHI 332 CAHHHILY
IJIOIATHN JIECHOTO YyYacTKa, HAXOISIIETOCs
B (heziepaIbHON COOCTBEHHOCTHY.

CormacHo Ha3BaHHBIM  OCOOCHHOCTSIM
pasmep ymepba OT HE3aKOHHOU pPyOKH ompe-
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NETSIeTCs, WCXOAS W3 BHUAA IepeBa, IUIATHI
3a eIMHUIY 00beMa ero apeBecuHHl (1 mioT-
HEBIH Ky0. M), J€COTaKCOBOTO palioHa, EICHIS
JCTIOBOM JIPEBECHHBI IO KATETOPHSIM KPYII-
HOCTH W pa3psga Takc (T. €. B 3aBHCHMOCTH
OT PACCTOSHUS BEIBO3KH JIpeBECHHBI). [lpm
9TOM JJISI ONIPENeNICHHs pa3Mepa Bpeaa CTOU-
MOCTB JIPEBECUHBI MATUACCATUKPATHO yBEIH-
YUBACTCI W HPUMEHSIOTCS KOX(PPHUIIHEHTHI,
ycranoBieHHBIe [loctanoBnennem [IpaBu-
tenberBa PO ot 12.10.2019 Ne 1318 «O mpu-
MeHeHuH B 2021-2023 ronax kKo3QPHUITHCHTOB
K CTaBKaM ILTATHI 33 SIUHUITY 00BeMa JIeCHBIX
PECYPCOB H CTaBKaM IUTATHI 32 SAMHHUILY ILIO-
Iy JICCHOTO y4YacTKa, HaXoIsmerocs B ¢e-
JepaIbHON COOCTBEHHOCTH.

Pacuert ymep6a, mpuIiMHEHHOTO HE3aKOH-
HOW pyOKOH JIECHBIX HacCakJICHUU, B COOTBET-
CTBHUH C MEPEUYHCICHHBIMA ITOCTAHOBICHHUSIMH
MIPUBOJUT K PE3KOMY YBEIMUYCHHUIO €r0 pa3Me-
pa. Tak, 3 OmHON COCHBI AMaMeTpoM 26 cM
¥ BBICOTOM 16 M MOXKHO TMONTYYHTh | TIIIOTHBIN
Ky0. M IIeIIOBOM IpeBecHHBI. Ymiepd oT Hesa-
KOHHOW pyOKH TakOd COCHBI IPH PACCTOSHUHU
BBIBO3KH B 35 kM B 2021 r. B HoBOCHOMpPCKOM
JIECOTAKCOBOM paiioHe cocTaBHT 14688 pyO-
neit (1 cocHa * 1 xy0. m * 108 pyOnei * 50 *
2,72), a B MOCKOBCKOM JIECOTaKCOBOM paiioHE —
21 836 pyOiei.

Jlo6aBuM, 4TO W BO BpeMsl MperncTaBlIe-
HUS YTOMSHYTOH NOSCHUTEIHHOW 3aIUCKU
(2008 T1.), KOrmA 3HAYMUTENBHBIM pa3MepoOM
npusHaBaics yuepo cBoime 10 ThIC. pyO-

Jei, JeilcTBOBaBIIME HOPMAaTHBHBIE aAKThI
yXKe IOpeaycMaTpuBaid — MATHAECATUKPAT-
HO€ YBEJIMYEHHE CTOUMOCTH JPEBECHHBI

(Postanovlenie Pravitel’stva RF, 2007), u s
IOCTI)KCHHUSI YKa3aHHOTO pa3Mmepa HeoOxo-
quMocTH BbIpyOath 300 KyO. M JIpEeBECHHBI
He Ob10. JlocTaToYHO OBLIIO YyCTAaHOBUTH HE3a-
KOHHYIO0 pyOKYy OIHOW ONMCAHHOU BBHIIIE CO-
CHBL

Takum o00pa3oM, YacTHYHAsT KPUMHHA-
nu3anus He3akoHHOW pyOku B 2008 T. cra-
Ja pe3ynbTaToM ydera cyneOHOH MpaKTHKH,
HE COOTBETCTBYIOUIEH TpEOOBAHHUAM 3aKO-
HOJATeNbCcTBa (BO3MOXKHO, B OZHOM CYyObBEK-
te P®). U sTa ommbka B CHHKCHUH HFDKHEH
«TpaHULbD) 3HAUYUTEIBHOI'O pa3Mepa JI0JIKHa
OBITH UCTIPABJICHA.

[okasarexpHO, UTO HE Pa3ICISIOT MPel-
CTaBIICHUE 3aKOHOAATENsT 00 OOIIECTBCHHOM
OIIACHOCTH «IIPOCTOW» HE3aKOHHOW pyOKH
u cynpr. O0 5TOM CBHIETEIHCTBYET MPAKTHKA
Ha3HaueHUs Haka3aHusa. OHa B OCHOBHOM CBO-
TUTCS K IPAMEHEHHIO B OTHOIICHUH BUHOBHBIX
00s13aTeNBHBIX paboT, ITpada WIH YCIOBHOTO
numreHust ceodonbsl. K peaabHOMY JTHIICHUIO
cBOOOJIBI TIPUTOBapUBaeTcs TONbKO, 0,7-1,4 %
MPEICTAaBIINX Mepel cyaoM (Tadm. 1).

JpyraM «cHTHaIOM» K O0O0CYKICHHIO
000CHOBAaHHOCTH KPUMHUHAJIM3AMHA  «IIPO-
CTO» HE3aKOHHOH pyOKH cTajxa mpaBoBas cTa-
THCTHKA 3a 4 rona (Sudebnaya statistika RF,
2021). Ona ompoBepraer MHEHHE IKCIEPTOB,
YTO MMEHHO TPakKIaH, HAHATHIX UISI MEIKO-
MaciTabHOW BBIPYOKH (4acTo mo Heopmalb-
HBIM KaHaJIaM), Yallle BCEro JOBSIT, HaKa3bIBa-
IOT ¥ IMEHHO 32 CYCT HUX MOBBIIIAIOT IPOIEHT
PaCKpbIBAEMOCTH MPECTYIICHUH B OTYETHO-
CTH, a caMmas OIlacHas U IPAKTUYCCKH HEHa-
Ka3yemas IIel0YKa CBsI3aHa ¢ KPyITHBIMU KOM-
nanusmu (Nezakonnye vyrubki rossijskogo
lesa..., 2017). Y3 nanHbIX Tabm. 1 BUIHO, YTO
K yTOJIOBHOW OTBETCTBEHHOCTH 3a HE3aKOH-
HYI0 pyOKy B 0c000 KpyIHOM pasmepe (4. 3
cT. 260 YK P®) npuBnekaroT yaie, 4em 3a Jie-
stHUe, peaycMoTpentoe 4. 1 ct. 260 YK PO,
a o0IIee YucIo MPUTroBOPOB TI0 BTOPOH H Tpe-
TBEH 4acTsM DTOH CTAaTHU B JIBa M Ooyiee pasza
OoJbIIIe KOJMMYECTBA MPHUTOBOPOB IO YAaCTH
nepBoii. Kpome Ttoro, B 2019 r. xomnuecTBo
MIPUTOBOPOB TOJBKO IO YaCTH TPEThed IMOYTH
B 2 pasa MPEeBhIIIAET KOJTHMIECTBO IPUTOBOPOB
[0 9acTu MepBoi. M 3TO mpeBBImICHNE HMEeT
MECTO, HECMOTpsI Ha TO, YTO OOJBIIHHCTBO
yronoBHBIX Aen (64 %) mpu ymepbde B 200—
400 TpIc. pyOnel, TPUYMHEHHOM JIECHOMY
($oHIY 1 HEe BXOIINM B JECHOH (OHJ Jecam,
mpeKpamnaercs 6e3 J0CTaTOIYHBIX K TOMY OCHO-
BaHwmit (Sharipova, 2006).

OnmHako «OOCTOSTENHCTBA, BBOAHMMEIC
B 3aKOH B KayecTBE KBAIH(DUIIUPYIOMIHX,
HE MOTYT CONPOBOXKJIATH aOCOITIOTHOE OOIb-
IIMHCTBO TMPECTYIUICHUH, OBITH «HOPMOI»
1utst HUX. [Ipu3HaKy, XapakTepu3yronue nojia-
BIISIIONIEE YUCIIO TIPOSIBICHUI OMPENeIICHHOTO
BUJA MPECTYIUICHUS, TOJDKHBI MPH3HABATHCS
MpU3HAKaMH OCHOBHOTO COCTaBa IPECTYILIC-
HUS W YYWTHIBATHCS ITIPH KOHCTPYHPOBAHUHU
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Tabnunua 1. lnHaMuka npuMeHEeHUs Mep YroJI0BHO-MPaBOBOM OTBETCTBEHHOCTH
3a HEe3aKOHHY0 pybKy necHbIx HacaxaeHui (cT. 260 YK P®) B nepuop ¢ 2016 no 2019 r.

2 z 2 2
= g . z g : 3
=3 =3 = )
2 - 2 2 E 5 = s 2
5 o = b e z g 2 E =
et = < = 2 o T = = = =
= = S 5]
3 & 2 = s | E5| & | 82| §2 |&2.¢
s % g g g3 z S g g 5 S E 2 A
g & E E 5 g £ £ 5 se |22
= ) o = = S8 =| =8 | Of |E %«
2019
Bcero
1o coctaBam | 598214 1523 172914 | 157051 20394 75200 51684 | 100807 | 52460
YK P®D
4. 1 ct. 260 884 0 12 71 207 41 475 384
4. 2 ct. 260 662 0 17 607 29 2 2 247
4. 3 cr. 260 1749 270 1376 54 7 6 2
2018
Bceero
mo cocraBam | 658291 1446 187794 | 169030 | 22966 85760 56450 116058 8171
VK P®D
4. 1 ct. 260 1245 0 13 93 275 66 683 9
4.2 cT. 260 809 2 11 733 49 4 7
4. 3 c1. 260 1976 234 1611 67 8 5 9
2017
Bceero
1o cocrtaBam | 697174 1563 197537 | 176557 25112 90932 56421 129495 8337
VK PD
9. 1 ct. 260 1339 0 19 87 2 325 79 728 12
4. 2 cT. 260 806 1 19 697 1 65 1 8 6
4. 3 cr. 260 2074 9 263 1673 4 52 2 5 11
2016
Bceero
mo cocrtaBam | 740380 2640 203788 | 184618 | 25368 100348 | 53172 142084 0
VK PD
qa. 1 cr. 260 1483 1 10 80 424 100 717
4.2 cT. 260 928 1 29 790 61 7 5
4. 3 cT. 260 2047 6 216 1542 69 0 2

CaHKIIMHU JacTh nepBoi crateu» (Lesnievski-
Kostareva, 1998).

YuuTeiBasgs MacmTa0bl HE3aKOHHOU pyo-
KU JICCHBIX HaCaXJICHHUH B CTpaHe, MBI HE Oe-
peMcst yTBEepKIaTh, YTO OCHOBHBIM COCTaBOM
IODKHA CTaTh HE3aKOHHas pyOka B 0co0o
KPYITHOM pa3Mepe, HO KpUMUHO0OPa3yIomuM
MIPU3HAKOM JOJDKCH OBITH HE 3HAYUTEIBHBIN,
a KpyHmHBIH paszMep (T. €. MPEBHIIAIONUN

50 ToIC. pyOseit).- [IpoTHBOCTOSI T HE3aKOHHBIM
pyOkam, mpuauHSOmuM yimepd mo 50 TwIc.
pyOueit (BKITIOUMTENBHO), MOKHO M MEpaMu
aJIMUHUCTPATUBHOM oOTBeTCTBeHHOCTH. Ko-
HEYHO, CAaHKIMM YacTed MEepBOM U BTOPOU
cT. 8.28. KoAIl TpeOyroT cOOTBETCTBYIOMIEH
KOPPEKTUPOBKH, & UMEHHO: YBEJIIMUEHUS pa3-
MepoB mTpada, BKIIOYCHHS aJTbTEPHATHBHO-
r0 OCHOBHOTO BHJa HaKa3aHHS — 00sI3aTelb-
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HBIX PaboOT' W JOMONHUTEIBHOIO HAKa3aHUS
(B 4acTh BTOPYIO YKa3aHHOH CTAaThH) — KOH(H-
CKallUM OpYAUs COBEPILEHUS WIM IpeaMmera
aJIMUHUCTPATUBHOIO NpaBoHapylueHus. [lpu
9TOM pa3mMep mrpada, 1o HaIleMy MHEHHUIO,
HEO0O0XOIMMO yCTaHOBUTH OT 40 ThIc. pyOei
10 90 ThICc. pyOJeil B CAaHKIIMM YacTH TIEPBOU
u oT 60 ThIC. pyOseii o 100 Teic. pyOneit B ya-
CTH BTOpO®. YKa3aHHbIC pa3Mepbl IPEBbIIa-
0T MaKCHMAaJbHEIN pa3mep mrTpacda (B 5 THIC.
pyOuteit), MOATOMY OHH JOJDKHBI OBITH CIICITH-
allbHO TPEeyCMOTpPEHBbI s cT. 8.28 B cT. 3.5
KoAIl («ATMAHHUCTPATUBHBIHN ITPAdY).

UYro kacaeTcs 00s13aTeTBHBIX PadOT, TO X
pasmep J0oJbKeH ObITh ycTaHoBIeH oT 40 1o 80
YacOB B CAHKIIMH YacTu niepsoii u oT 60 1o 120
YaCOB B CAHKITNH YacTu BTOpoii cT. 8.28. KoAIl
PO.

[IpuBenem emie oJuH apryMeHT B MOJIb3Y
JEKPUMHUHAIN3ALUN «IIPOCTOM» HE3aKOHHOU
pyoKmu.

[To muenuto npencraButeneiit Munucrep-
CTBa JIECHOr 0 X03siicTBa KpacHospckoro kpas,
B 00ph0e C «IIPOCTOI» HE3aKOHHOW pPyOKOU
HE00X0IMMO HUCIIOJIb30BaTh HaKa3aHUE B BUJIE
JUIIEHUsT CBOOOIBI, IOCKOJIbKY B3BICKATh
mTpadbl C BHHOBHBIX, YUNUTHIBAs HX MaTEPH-
aJIbHOE IOJIOKEHHE, Yallle BCEro HEBO3MOKHO.
B To xe BpeMmMsa KpuUMHHAIM3alUsA HE3AKOH-
HOU pyOKW, MpUYUHUBIICH ymepd B pazmepe
10 10 TeIC. pyOJei, IBHO IPOTHBOPEUUT «IKO-
HOMHYECKOMY Toaxonay» (Stepashin, 2021)
K COOTHOLICHHUIO NPECTYIJICHUS U HaKa3aHUs.
Pacxonpl Ha peanu3anuio Haka3aHUs B BHUJIE
JIUIIEHUs CBOOOJIBI CTAHOBSITCS HEOIIPaBIAHHO
BBICOKMMHU: €KETOJIHbIE pPacXo[pl Ha OIHOIO
OCYKJICHHOTO K JIMIICHHIO CBOOOIBI C YIETOM
BCEX HENPSAMBIX PACX0I0B 10 COCTOSHUIO Jake
Ha 2013 1. omeHuBanuch B 480 ThIC. pyOen
(Suhovarov, 2012). Eciiu y4ecTb, 94TO JTHIICHHE
CBOOOABI OyIeT CIOCOOCTBOBAaTH M BOBIICUE-
HUIO «MEJIKUX» PYOIINKOB B KPUMHHAIBEHYIO
Cpely, yCTAaHOBJIEHUE YTOJIOBHOM OTBETCTBEH-
HOCTH 32 HE3aKOHHYIO PyOKY B 3HAUUTEJIbHOM
pa3Mepe NPOTUBOPEUUT TAKOMY YCIOBUIO KPH-

' D710 anbTepHATHBHOE HAKa3aHUE HEOOXOMMMO B CBSI3U

C OTCYTCTBHEM Yy MHOTHX «MEJIKHX» PYOIIMKOB KaKOro-1n6o
JOX0z1a.
> Taxue pa3mepsl wTpada 3HAYHTEILHO MPEBHIIIAIOT Pa3Mep
ymiepb6a.

MUHAQJTH3AIHH, KaK IPEBHIIICHUE OXKIIaEMBIX
TIOJIOKUTEIBHBIX MOCIEACTBAN KPIMHIHAIN3a-
[IUU €€ OTPHUIIATEIBHBIX TTOCIEICTBHIA.

B monsTHE NEeKpUMHHATU3AINN HEPEIKO
BKJIFOYAIOT ¥ IIPOLIECC IMPU3HAHIS HEIEIeco0-
Opa3HOCTH YTOJOBHO-TIPABOBOM OOPHOHI ¢ Jie-
SHUSIMH, TPH3HAHHBIMH IPECTYIICHUSIMH,
MOATOMY YMECTHO OTMETHUTH CIIETyIOIIEe.

[lo MHEHHIO SKCHEpPTOB, K OCHOBHBIM
NpUYUHAM HE3aKOHHBIX pPyOOK OTHOCSTCS:
0eqHOCTh U Oe3padoTnia, B OCOOCHHOCTH Cpe-
IV CETTBCKOTO HACEICHUS U JKUTEIEH JeCHBIX
JCPEBEHD U MTOCEIKOB; Upe3MEepHBIC M HECIIpa-
BENTUBBIC OTPAHWUYCHHS TOCTYTA K )KU3HCHHO
BaXHBIM ISl HACEJIECHUS JISCHBIM pecypcam;
Heo(pekTHBHAS cHUCTeMa YIpaBICHUS W He-
COBEPIICHHOE 3aKOHONATEIBCTBO, a TaKXKe
OOJBIION CIpOC HAa BHYTPEHHEM M BHEITHEM
PBIHKAaxX Ha IPEBECHHY; HEMPO3PAauHOCTH OT-
HOIIICHUH B JIECHOM CEKTOpPE W BBICOKHI ypo-
BeHb Koppynuu. COBEPIICHHO 0YEBHTHO, UTO
MPUYUHAME «IPOCTOH» HE3aKOHHOW PYyOKH
JICCHBIX HACAXKICHHUH TPH IOCICIHUE TTPUIH-
HBI OBITH HE MOTYT. [IprunHamMu uccexyemMo-
r0 HAMH JISSTHUSI B OCHOBHOM BEICTYMAIOT JBE
nepBbie. B cBs3M ¢ 9TUM JTOKPUMUHATH3AIIHS
UM JomneHaimu3anus d()GeKTUBHOH Mepoit
MPOTUBOJCHCTBUSL «IIPOCTHIMY» HE3aKOHHBIM
pyOkam ObITH He MOXeT. «Hu omHO# cTpane
MHpa HE YHaJloOCh HCKOPCHHUTH HE3aKOHHBIC
pPyOKH, HE HCKOPCHHB OCIHOCTH CEIBCKOTO
HACEIICHUSI, CKOJb OBl JKCCTKUMH WM Iake
KECTOKUMH HH OBUTH HaKa3aHWs 3a OTH Ipa-
BoHapyieHus» (Yaroshenko, 2008). Cambim
3(pPEKTUBHBIMU 31€Ch MOTYT OBITH TOJBKO
MEpBl OOIIECOIHAIBHOTO TIPENYIPEKICHUS.
U B Crparerun pa3BUTHS JICCHOTO KOMIIJICK-
ca Poccuiickoit ®@enepanuun 1o 2030 r. Ta-
Kue Mepsl npemycMorpensl (Rasporyazhenie
Pravitel’stva RF, 2021).

BruiBoabI

YacTuuyHasi JOTOJNHUTENBHAS  KPHUMH-
HAJHM3aIMs «IIPOCTOH» HE3aKOHHOW pPyOKH
HE cTajla ¥ He MOXeT ObITh 3 (HeKTUBHOU Me-
PO IPOTUBOAECUCTBHUS €H.

B ocHOBe WacTHYHOW KpUMUHAIU3ALNH
Takoi pyOoku B 2008 1. OblJIa OIIMOKA MMPaBo-
MPUMCHHTENCH B OmpeneneHun odbema zpe-
BECHHBI, MOJYYEHHOTO B PE3yJbTaTe «IIpo-
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CTOI» He3aKoHHOW pyOku. McnpaBieHue
OIKOKK JUKTYeT HEOOXOAMMOCTh BO3BpaTa
K IpeXHEeH HMXKHEH «rpaHulle» 3HAYUTENb-
HOTO pa3Mepa, T. €. K ero JerajibHoOMy oIlpe-
JIECHUIO «IIPEBBIILAIOMUN J1eCATh ThICAY
pyOiein»’.

3 3ameruM, 4To, Ipe/iarasi BEpHYThCS K IPEKHEMY pasmepy
ymepba, COOTBETCTBYIOIIEMY 3HAYMTEIBHOMY  pazMepy
He3aKoHHOI pyOkH (cBbimte 10 TeIc. pyoieit), . A. Kondopkun
OTMe4al, 4T0 «3TO MHEHHE OCHOBAHO Ha aHAIM3¢ CyncOHO-
CIICZICTBEHHOIl NPaKTUKM M Ha OOOOLICHHBIX MOKA3aTEeIsIX
CpelHel BeNMYMHBI ymepba II0 JAaHHOH KAaTETOPUH JeD»
(Konforkin, 2009).

OpHako YacTu BTOpas W TPEThs cT. 260
VYK PO (HezakoHHas pyOka ¢ KBaupHUIHPY-
IOIIAMH H 0C000 KBAIH(UITUPYIOIIUMHA TPH-
3HAaKaMH) BMECTE IPUMCHSIOTCS Yalle YacTH
MIEPBOH, YCTAaHOBHBIICH OTBETCTBEHHOCTH
32 «OCHOBHOI» COCTaB MPECTYIJICHUS, a 9aCTh
TPEThsI HHOT/Ia IPUMEHSIECTCS B IBA pa3a Jaile
gacTH mepBoil. CremoBaTeNbHO, HE3aKOHHAsS
pyOKka B 3HAYUTEIBHOM pa3Mepe MOMJICKUT
JICKPUMUHAIH3AIHH, 8 IPA3HAKOM OCHOBHOTO
COCTaBa JIOJDKEH CTaTh KaK MUHUMYM KpPYTI-
HBIA pasMep, T. €. mpeBbimatonudi 50 ToIC.
pyOIIei.
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AHHOTanus. B 1aHHOM Hay4YHOM HCCIIEJOBAHUU IIPENIIPUHATHI IOIBITKH PACCMOTPETh
00yCJIOBICHHBIC XapaKTEPUCTUKAMHU COBPEMEHHON NMPECTYMHOCTH aKTyaJlbHbIE
3a/la4y KPUMUHAJIUCTUKU, BBIJEJIEHBl COBPEMEHHBIE HHHOBAIIUOHHBIE 1OAXO0/IbI
K PacKpbITHIO U pacclleloBaHUIO NIpecTyIuleHnd. OTMeueHa TeHAEHLUS YBOJIOLUN
NpPEeCTyNHOCTH, IPEAONpEaACIsIonasi He0OX0AUMOCTh U HOBBIX COBPEMEHHBIX
KPUMUHAJIUCTUYECKUX HHHOBALUM, U HOBBIX IIOJXO/I0B B IIOJIOTOBKE COTPYAHUKOB
CIIEACTBEHHBIX OPTaHOB. ABTOpaMU 000CHOBaHA HEOOXOAMMOCThH OJJHOBPEMEHHOTO
Pa3sBUTHS MaTepHATIbHBIX HHHOBANNH (HOBOH TEXHUKN), UICANBHBIX HHHOBAILIUH (HOBBIX
TEOpHil, KOHIETIINH, PEKOMEHAANHI) 1 CaMOT0 HHHOBAIIMOHHO-OPUEHTHUPOBAHHOTO
cyObeKTa mpaBOMPUMEHEHUSI.

KuawueBbie ciaoBa: KPpUMHWHHOBAaIlUH, 5BOJIOIHSA COBpeMeHHOﬁ OpeCTYNHOCTH,
TCXHOJIOIru3anu:Aa KpHMHHaHI/ICTH‘IeCKOﬁ ACATCIbHOCTH, O6y‘~ICHI/Ie COTPYAHUKOB
TMPaBOOXPAHUTEIIbHBIX OPraHOB, TCXHUKO3HAHUE, HH(l)pOBLIC TCXHOJIOTUH B KPUMHWHAJIMUCTHUKE.

Hayunas cnenmansaocts: 12.00.00 — ropuanaeckue HayKu.

Introduction

Nowadays, scientists as well as practi-
tioners indicate the unwillingness of law en-
forcement bodies to oppose advanced technol-
ogization of the criminal world.

Statement of the problem

Thus, in March 20, 2017 in the Govern-
ment’s report of the RF on the activities of
the Prosecutor’s Office for 2016 the Attorney
General noted that there are problems with re-
sistance to cybercrime. Yu. Chaika named the
major ones in detection and investigation of
crimes in the field of IT technologies:

— insufficient training of specialists;

— the lack of methodological and legis-
lative practices in the disclosure of this type of
threat;

— delayed response to attacks;

— the absence of classic scene of crime
and worked off mechanisms in the investiga-
tion of cybercrime (General Prosecutor’s Of-
fice..., 2017).

In addition to investigations of this catego-
ry of crimes, insufficient criminalistic training
illustrates the fact that investigators have noted

the acute need of bringing forensic specialists
in criminal proceedings.

AV. Gusev’s study reasonably stated the
fact, that criminalistic experts are involved in
the process of investigation almost constantly,
and especially at the initial stage of the inves-
tigation. (This fact is illustrated by the results
of law enforcement practitioners’ survey. Thus,
the survey by the investigators from the Rus-
sian Ministry of Internal Affairs showed that
50% of respondents believe that it is necessary
to involve forensic experts in order to help at
the initial stage of the investigation, 45% of
respondents state that such assistance is in
demand at all stages of the investigation. In
particular, 68.6% of respondents who are in-
vestigators from the Investigative Committee
of Russia indicate the need of criminalist as-
sistance at the initial stage of the investigation,
28.4% use such help at all stages of pre-trial
investigation.)

Analysing the demand of various spe-
cialists in the course of criminal proceedings,
the following can be stated: in most cases, ex-
perts-criminalists are engaged to participate
in the investigation at an initial stage, which is
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related to structural units of ESC Ministry of
Internal Affairs (MIA) (Gusev, 2015).

There is a need of additional criminalistic
knowledge. It is often determined not only by
the complexity of the investigation, but also by
the insufficiency of criminalistic knowledge of
investigators and shortage of time to develop
new forensic technical innovations.

In the context of “the scene of crime” ex-
isting at present, criminalistics should promote
the permission of abovementioned problems,
as their solution is connected with specific
features of the criminalistics subject. In this
regard, it is necessary to agree with the T.V.
Averyanova, who marks that both the common
theory of forensic examination and criminal-
istics are based on scientific and technological
potential and innovative processes, transform
common scientific and criminalistic ideas into
the result that has practical application (Avery-
anova, 2015).

Discussion

Analysing innovative development of
modern criminology, M.V. Zhizhina notes
that it is advisable to highlight a few major
areas. The first area is to use innovative ma-
terials, as well as development and imple-
mentation of new technologies and solutions.
The second area is related to implementation
of innovative technologies in various in-
vestigative proceedings (According to M.V.
Zhizhina, as for the second area, it is being
actively implemented particularly to conduct
in-situ investigations. We believe that it is
necessary to look deeper into this problem.
In most cases this innovative area is evident
in the emergence of new investigation actions
and modification of existing rules, for exam-
ple, removing information from the technical
communication channels, getting information
about the connection between subscribers, an
important component of which is the billing
information and geolocation, that is, there is
opportunity to find out where the subscrib-
er of interest was at the time of conversation.
This investigative activity as a source of rele-
vant information was previously not available
and, therefore, is not regulated by the law. But
with the advent of technical possibilities they

actively began to be implemented in crimi-
nalistic practice).

The third area is seen by the author in an
active implementation of information technolo-
gies in the sphere of law enforcement activities.

But at the same time, M.V. Zhizhina high-
lighting three areas, believes that the mentioned
directions of the development of innovations in
criminalistics do not deplete the full potential
of innovative technologies in forensic purpos-
es. The author assumes that the development
and implementation of criminalistic innovation
products is being worked out along different
lines of investigations and pre-trial proceed-
ings (Zhizhina, 2012).

A more holistic approach, in comparison
with the point of view of M.V. Zhizhina, has
been marked by N.B. Nechaeva, who holds to
the idea of separating forensic innovations into
two types. The first systematic type of inno-
vative products in criminalistics proposed by
M.V. Zhizhina is related to innovation strategy,
policy, as well as new approaches. The second
group is presented by reforming the existing
processes, techniques in which one can auto-
mate separate operations. Innovative processes
both in criminalistics science and at a practical
level go hand in hand with the organization of
investigating crimes (Nechaeva N.B., 2013). In
this article we illustrate this problem in details.

Many criminalistics scientists emphasized
the direct link of scientific and technical pro-
gress using criminalistic knowledge. The ef-
fect of informatization of modern society is the
technologization of criminalistics. The newest
information and digital technology are active-
ly implemented and developed. These new
“tools” are used extensively by criminalistics
in all its sections. New investigative techniques
and other algorithms for solving tactical prob-
lems and other problems of law-enforcement
activity appear. It is deemed that in the new
context criminalistics should expand a range
of studied traces besides the traditional ones
and devote substantial attention to new types
of traces: computer, electronic, sonic, video
traces, etc.) (Aleksandrov, 2015; Levchenko,
Kutuzov, 2011).

In this connection, we should mention an
interesting idea expressed by I.P. Ishchenko,
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who highlighted the necessity to develop vir-
tual space by criminalistics. Thus, it is directly
related to embodying new technologies and us-
ing them, as well as the computerization of law
enforcement activity (Ishchenko, 2012).

In modern conditions the intellectual-
ization of crime and the informatization of
society leads to a partial retreat into the past
or committing classic crimes: theft, fraud,
murder, cheating by other ways. First of all, it
should start with qualifying different crimes.
Meanwhile, using modern criminalistic in-
novative technologies unsolved crimes of the
past can be successfully investigated and dis-
covered.

Positive results of investigations can be
used as examples. These examples are de-
scribed in the article by A.l. Bastrykin “About
the secret technology to investigate unsolved
crimes” (Bastrykin, 2016). However, in this ar-
ticle the list of criminalistic tools responding to
the needs of modern criminal activities is not
exhaustive. For objective reasons (including
specificity of mentioned DSP information and
due to the limited number of articles), many
modern innovative technological tools that
improve the efficiency of the investigation re-
mained undiscovered. These technical means
perceptibly differ by their methods of the or-
ganization and intellectual-technical parame-
ters from the ones that were available earlier.
Their principles can relate as well to innovative
ones (Nechaeva, 2013).

The main criminalist innovations enabling
to reach the decision of universal tasks at pres-
ent are:

— the use of nonlethal weapon of various
methods of impact (sound, electroshock, laser,
microwave) with a view of prevention of crimes
and mass disorders, as well as implementation
of the intruders’ detention.

As the example of this innovation it is pos-
sible to name Acoustic Device of Distant Ac-
tion (“Long Range Acoustic Device”), which
is sometimes referred to as “sound or acoustic
gun” nonlethal weapon of deterrent action de-
veloped by American Technology Corporation.
(Kusainov, Akhmetova, 2012);

— the use of intellectual video surveil-
lance cameras to ensure implementation of

surveillance and other investigative activities,
as well as for the prevention of crimes;

— operation of unmanned aerial vehicles
to protect the overall public order in the places
with crowds of people, as well as in the prepa-
ration, organization and fixing the results of
separate investigative actions (Moiseev, 2015;
Moiseev, 2013; Denis Fedutinov, 2010);

— achievement of the monitoring of per-
sonal data of the paroled from prison, as well
as suspects, to whom the preventive measure is
applied without detention with the help of elec-
tronical tracking (Methodological Guidelines,
2013; Government of the Republic of Kazakh-
stan, 2012);

— the use of united systemic electronic
means of searching and establishing the iden-
tity for investigation “hot pursuit” and preven-
tion of offences (Yakovenko, 2005);

— realization of opportunities of infor-
mation retrieval systems (a vivid example of
this innovation in criminalistics is “Obraz ++”,
which contains information on providers of op-
erational interest and allows searching individ-
uals on personal data, facial image, photo-and
isocomposite portraits, verbal description, sub-
jective portrait) for detecting crime “hot pur-
suit”;

— appliance of geo-information systems
(Biruykov, 2009; Duseva, 2012) to provide in-
formation of analytical system of decision-mak-
ing in crisis situations, to use type systems as
Domain Awareness (DAS) to counter crime;

— the using of software intellectual type,
for example “Blue Crush” systems, in order to
deal with retrospective forecasting of the crime
(Omelchenko, Akhmetzyanov, 2003);

— using mobile system and software
products of the type Ufed Touch Ultimate in
order to supplement the data base of the inves-
tigation (Burtseva, Rogova, 2014);

— creating specific complexes as XRY
COMPLETE PINPOINT (Micro Systemation
company), which are used to secure informa-
tion against extraction and data against dele-
tion from mobile devices (Averyanova, 2015);

— implementing the capacity of spe-
cial psychological technologies of profiling
(In criminalistic purposes profiling is usu-
ally understood as tools and techniques to
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prevent criminal events by identifying po-
tential dangerous persons and criminogen-
ic situations leading to criminal situations),
using the methods of applied psychology) in
order to predict criminal situations and pre-
vent crimes, with the help of techniques of
applied psychology (Enikolopov, Lee, 2007,
Verenikina, 2017).

Beyond above-stated innovative technical
and technological means of providing investi-
gation and prevention of crimes, it is necessary
to implement the control of technical means to
prevent cybercrime. In particular, it is required
for studying and applying by practitioners. In
the conditions of changing legal sphere by leg-
islator including the establishing digital envi-
ronment regulated by law, it seems necessary
to develop and use the appropriate means by
law enforcement authorities and criminolo-
gists to simplify the procedure of investigating
crimes through digital environment in accor-
dance with the adoption of the Federal law “On
amendment to parts 1, 2 and 4 of the Civil Code
of the Russian Federation (about digital rights)”.
By providing this, the law coming into force
has given particular importance to the willing-
ness of law enforcement officers to work with
“electronic evidence”. P.S. Pastukhov and V.V.
Terekhin rightly noted that an indispensable
condition for working with electronic evidence
is to follow the forefront of technological prog-
ress as well as the ability to handle with them,
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