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Abstract. It so happened that in the theory of criminal law it is customary to study separately
the crime, separately the punishment, separately the disposition of the criminal law norm and
its sanction. In this approach, we see the reason why criminal punishment, both provided
for by a sanction and imposed by a court sentence, sometimes does not correspond to the
social danger of a crime, that is, ultimately, the reason for the insufficient effectiveness of
criminal law norms. The method of system modeling clearly shows this, allowing you to
detect the relationship of these elements, correctly organize them, understand the patterns
of functioning of the system of punishments, and, as a result, ensure the effectiveness of
the system of criminal law norms.

In particular, functional models of systems have been developed: crimes, criminal law,
punishments. The processes of the impact of the system of criminal law on the system of
crime are described. Circumstances have been established that testify to the insufficient
systemic nature of the criminal law norm and punishments, through which their effectiveness
is blocked. Concrete proposals are made to improve the systems of criminal law and
punishments: the criminal law impact should be focused on the purpose of the crime,
the instigator and organizer of the crime (with complicity in the crime); it is necessary to
introduce new types of punishments that are able to ensure the goals of punishment and
the criminal law norm; formalized the process of improving the effectiveness of the system
of punishments and criminal law.

Keywords: crime, criminal law norm, criminal punishment, system of punishments,
efficiency of criminal punishment, effectiveness of criminal law norm, system, system
modeling, system analysis, systems theory.

Research area: law.
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AHHOTanus. Tak CJIOKWIOCH, YTO B TEOPUH YTOJIOBHOI'O IpaBa MPUHATO U3Y4aTh OTAEIbHO
MPECTYyIUIEHHUE, OTEJIbHO HaKa3aHUe, OTAECIbHO JUCIO3UIUIO YTOJI0BHO-IIPaBOBOM
HOPMBI U €€ CaHKLMIO. B 3TOM 1osxoze Mbl BUJUM MIPUUYUHY, 10 KOTOPOIl YrojloBHOE
HaKazaHMe, KaK IpeyCMOTPEHHOE CaHKIMEH, TaK 1 Ha3HAUE€HHOE IIPUTOBOPOM Cy/1a, HHOTA
HE COOTBETCTBYET OOMICCTBEHHOM OIMMACHOCTH NPECTYIUICHNUS, TO €CTh B KOHEYHOM CUCTE
MPUYUHY HEZO0CTATOTHOH 2P (HEKTUBHOCTH yTOIOBHO-IIPABOBBIX HOPM. MeTo/ CHCTEMHOTO
MOJIEJTUPOBAHUS HAIVIAIHO 3TO MOKA3bIBAET, 103BOJISISI OOHAPYKUTh B3AaUMOCBS3U ITaHHBIX
AJIIEMEHTOB, BEPHO OPTaHU30BaTh WX, MOHITH 3aKOHOMEPHOCTH (PYHKITHOHUPOBAHUS
CHCTEMBI HaKa3aHUH U, KaK CIEACTBHE, 00eCTIeunuTh 3P (HEeKTHBHOCTS CHCTEMBI YTOIOBHO-
IIPABOBBIX HOPM.

B gacTHOCTH, pa3paboTaHbl (yHKIHOHATBHBIE MOICIH CHCTEM: IPECTYIUICHHUS,
YI'OJIOBHO-IIPaBOBOI HOPMBI, HakazaHui. OnMcaHbl NPOLECCHl BO3AEHCTBUS CUCTEMBI
YTOJOBHO-TIPABOBO HOPMBI Ha CHCTEMY IIPECTYIUICHUS. YCTaHOBICHBI 00CTOSTEIHCTBA,
CBHU/JIETEJILCTBYIOIINE O HEAOCTATOYHON CUCTEMHOCTH YTOJIOBHO-IIPABOBON HOPMBI
W HaKa3aHHU, gepe3 KOTOpbIe OIOKUpyeTcs X 3PPpeKTuBHOCTE. CaenaHsl KOHKPETHBIC
MIPEAJIOKEHHS TI0 COBEPILIEHCTBOBAHUIO CUCTEM YTOJIOBHO-IIPABOBOI HOPMbI M HAKa3aHMI:
YTOJIOBHO-ITPABOBOE BO3MICHCTBHUE JOHKHO OBITH COCPEIOTOUEHO Ha IIeJTb IPECTYIIICHUS,
MOZCTPEKaTeJsl U OpraHu3aTopa NpecTyIieHus (Ipu COy4aCcTUH B IPECTYIJICHUH);
HEOOXOMMO BBEJICHIE HOBBIX BHIOB HaKa3aHUI, KOTOPBIC CIOCOOHBI 00CCIICUUTH [IEN
HaKa3aHUs U YTOJIOBHO-TIPABOBOW HOPMBI; (hopMaIi30BaH MPOILIECC COBEPIICHCTBOBAHMS
(P PEKTUBHOCTH CHCTEMBI HAaKa3aHUH M YTOJIOBHO-IIPABOBOI HOPMEL.

KnroueBble cjioBa: IpecTyIUICHNE, YTOJIOBHO-IIPaBOBas HOPMa, YTOJIOBHOE HaKa3aHUE,
CHCTeMa HaKa3aHui, 3(PEKTHBHOCTh YTOJIOBHOTO HaKa3aHH, 3(PEKTHBHOCTh YTOIOBHO-
MPaBOBOM HOPMBI, CHCTEMA, CHCTEMHOE MOZICTINPOBAHKE, CHCTCMHBIH aHaN3, TCOPHS CUCTEM.

Hayunas cnenuansnocts: 12.00.01 — Teopust 1 uctopus npasa U rocyJapcTBa; HCTOPHUs
YUYEHHH 0 mpaBe U rocyapcTBe.

Iutuposanue: babypun B.B., Tapbaraes A.H., Cypuxun I1.JI. D¢hpekTHBHOCT YTOIOBHO-TIPAaBOBOH
HOPMBI: CUCTEMHBII Ionxof. JKypru. Cub. ghedep. yu-ma. [ ymanumapnvie nayku, 2023, 16(5), 690-704.
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BBenenne B mpodiemMy HccaeT10BaHUS.
Hayunrlie ucciaenoBanus mpoOIeMaTHKU yToO-
JIOBHOTO HAaKa3aHMU [TOKa HE CoepsKaT dPQek-
TUBHBIX pemenuid (Bytko, 2018). ¥ Hac Her
MOJICNT CHCTEMBI HaKa3aHUi, KOTopas ObI OT-
BeYasia COBPEMEHHEBIM YIpo3aM B chepe OOphOBI
¢ npecrynHocThiO (Nechepurenko, 2017), uiw,
KaK YTBEP)KIAIOT OT/ACNBHBIC aBTOPBI, OHA TIPaK-
THYECKHU OTCYTCTBYeT Kak TakoBas (Surikhin,
2019; Podroikina, 2018). JlaHHOE 00CTOSATEIb-
CTBO CYIIECTBEHHO BIUSCT Ha Y(PPEKTHBHOCTD
YTOJIOBHO-ITPABOBOM HOPMEL.

Wnewn, nexamiie B OCHOBE HACTOSIICTO HC-
CIICIOBAHMUSI, TAIOT OCHOBAHWE IOJAraTh, YTO
CYIIECTBYIOMIAs mpodiieMa TpeOyeT He CTOIb-
KO JIeTaJbHOW MPOPaOOTKH, CKOIBKO KOHIIETI-
TYaJIbHOTO OCMBICIICHHS, TIPUYEM HE H30JIH-
POBaHHO, HO HCKJIIOYUTEIEHO B KOHTEKCTE
MpPOOJIIEMAaTUKH YTOJIOBHOTO TIPaBa B IICIOM.
[omeiTaemMcst  pa3obparbes, abOCTparupysch
OT pCaNbHOCTH COBPEMEHHBIX KOHIICIIIIHIA
U METOIOB WX pa3pabOTKH, ITOCKONBKY OHA
B CHUIy CBOCH JIOTMKH 3aTpyTHSET BO3MOXK-
HOCTB BEITH M3 3aMKHYTOT'O Kpyra U 000HTH
paccTaBlICHHBIC JJOTHYECKUE JIOBYIITKH.

Konnenrosiornueckue OCHOBAHHUS WC-
ciaenoBanus. [lomaraem, MOAXOASIIUM Cpell-
CTBOM JIOCTYKEHUSI IOCTaBJICHHOH IeTTH OyIeT
CHCTEMHBII aHaJIN3 Ha OCHOBE MOJIOKEHHH 00-
mei Teopun cuctem (Gaides, 2005), TOCKOJIb-
Ky TONBKO OH, [0 HANIEMy MHCHUIO, MOXKET
O0BETUHUTH B OMHOHN JIOTHKE TaKhe 0a30BEHIC
YTOJIOBHO-TIPABOBBIC KaTErOpUH, KaK IPECTy-
IIJICHUE, YTOIOBHO-IIPABOBAasI HOPMa U HaKaza-
uue (Baburin, 2015).

IMocranoBka mpo6uaembl. OnuH U3 OC-
HOBHBIX IOCTYJIATOB TEOPUU CHCTEM COCTOUT
B TOM, YTO BECh MHp — 3TO OJHA OOJIbBIIAs CH-
CTeMa, KOTOpasi COCTOHUT U3 MOJICHCTEM, a TIOJI-
CHCTEMBI SIBISIIOTCS BJIOKCHHBIMH BO BHEII-
HIOIO CHCTEMY, OOYCIIOBJICHHI € U paboTaioT
Ha Hee (Averyanov, 1985). Takum oOpa3zom,
YTOJIOBHOE TIPAaBO MOYKHO IIPEICTABUTH Kak
BHEIITHIOIO CUCTEMY IT0 OTHOLIEHHUIO K CHCTEME
HaKa3aHUH, MOCICTHSS SBISCTCSA €€ YacThIo,
MTOPOXKJICHA CHCTEMOW YTOJIOBHOTO IIpaBa M pa-
0oTaeT Ha pemieHHWe ee 3aaad. BmecTe ¢ Tem
OTOXKJECTBIISITh TaK HA3BIBAEMYIO B TEOPHH
YTOJIOBHOTO TIpaBa CUCTEMY HaKazaHUH (BUIBI
HaKa3aHWH) WIH Jake BCE, UTO C HEH CBS3aHO,

C CHCTEMOW HaKa3aHUW KaK C MOACHUCTEMON
YTOJIOBHOI'O IIpaBa — He coBceM BepHo. Cucre-
MO HaKa3aHUH B yrOJIOBHOM IIpaBe Ha3bIBAIOT
o0Jagaromuii  ONpeeeHHBIMA TPU3HAKAMHE
NepeyeHb BUI0B HaKa3aHUM, KOTOPBIN HE ABIIS-
€TCs1 COOCTBEHHO CUCTEMOM B CTPOrOM CMBICIIE
3TOro CJIOBa. A NpHU TaKUX YCIOBUSAX HENb3s
TOBOPHTH O e¢ 3(p(PEeKTUBHOCTH, OHA 3aBEIOMO
HenpeacKazyeMa: MNPEeCTYNHHUKH COBEPILAOT
MPECTYIJIEHUS, UX HaKa3blBalOT, HO IIPECTY-
IJIEHUS] MPOJOJDKAIOT coBeplarbed. B aToMm
MPOSBIISIIOTCS. NPU3HAKM HEJOCTATOYHON CH-
CTEMHOCTH HaKa3aHUs B YIOJOBHOM IIpaBe,
a COOTBETCTBCHHO, W HEI(D(HEKTUBHOCTH WIIH
HU3KOW A(P(PEKTHBHOCTH YTOJOBHO-TIPABOBBIX
HOpM, COJEpKallUX B CBOEU CTPYKType KOH-
KpeTHbIe BU]Ibl HaKa3aHUH. 311€Cb, CTOUT OrO-
BOPUTHCS, MBI UCXOAUM U3 TOTO, YTO OCHOBHAs
LeJIb 3aKPETJICHH ], HAa3HAUE€HU s U UCTIOJIHEHUS
HaKa3aHus — NpeAyNpexaeHue peLuanBa,
B TOM 4Mcjie NeHuTeHuuapuoro. Ha npenynpe-
JKJCHHUE MPEeCTyIUIEHUH, COBEepIIaeMbIX BIEp-
Bble, HAKa3aHUE BIUAET OUEHb MaJIo. 31eCh Jeii-
CTBYIOT ApyI'H€ MPUYMHBI, YTO IPEIIoiaraet
MIPUMEHEHHUE JPYTUX CPEICTB BO3ACHCTBUS
Ha noBeaeHue Jofei. Cucrema HakazaHUN
B YTOJIOBHOM IIPaBE 3TO BCErO JIUIIb PE3YIbTaT
[IPUMEHEHUs 3aKOHOAATEIbHON TEXHUKH TOTrO
WJIM UHOTO KauyecTBa, HO HE HOPMOTBOPUYECTBA
B 1enoM. OH HEBOJIBHO «CKPBIBAE€T» 3a cOOOM
peajbHble IPOLEeCcChl HAKa3aHUs IPEeCTyIIHUKaA,
€ro JOCTOMHCTBA U HEJOCTAaTKH, B TOM YHUCIIE
HEIOCTATOYHYIO0 CHUCTEMHOCTb. DTO HUCXOJHOE
MOJIOXKEHHE BelIel, ¢ KOTOPOro HauWHAITCA
HaIIM pa3MBbIILIEHUS.

Obcy:xknenue. I. Cucrema mpecrymnJe-
Hus1. HauneM ¢ Toro, 4To 3 pekTHBHOE pere-
HUE 3a/1a9 YTOJIOBHOTO IIpaBa 00eCIIeunBaeTCs
HaJlM4ueM aJeKBaTHBIX YTOJIOBHO-IPAaBOBBIX
HOpM. Peub mzeT B JaHHOM Cilyyae O TaKOM
BapUaHTE aJIeKBaTHOCTH, KaK COOTBETCTBHE,
o0OecrieueHue CIPaBEIMBOCTH  HaKazaHUs
3a COBeplIeHHOe mpecTymuieHue. M3 astoro
CJIEJlyeT, 4YTO YTOJIOBHO-IIPaBOBbIE OTHOILIE-
HUSI B CBOEW OCHOBE, C MO3UIMU TEOPUU CH-
CTEM, IpeNIojaraloT Hajlu4yue JBYX IpPOTHU-
BOOOPCTBYIOIIUX CHCTEM — IIPECTYTUICHHS
MU YTOJIOBHO-IIpaBOBOM HOpMbI. IlepBas pas-
pymaer OOIIECTBCHHBIC OTHOIICHWUS, BTOpAs
oxpanser ux. Cucrema yroJIOBHO-IIPaBOBOI
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HOPMBI TOJDKHA OBITH HalleIeHa Ha PEIICHUE
3a/1ad yroJIOBHOTO IIpaBa MyTeM pa3pyIlIeHHs
cucteMsbl npectymienus. (Uto mpeacraBiseT
u3 cebs mepBast U BTOpasi CUCTEMBI — OTIEIb-
HBIH CIIOKHBINH BOIIPOC MOJCIUPOBAHUS (YHK-
[UOHATBHBIX CHCTEM, MBI PACKpPOeM UX Jallb-
e Mo TEeKCTY.) A dToOBI pa3pylieHHe ObLIO
3¢ (heKTUBHBIM, TpeOyeTcsl 3HAaTh, KaK YCTPO-
eHa cucreMa npectyrmieHus (Surikhin, 2021).
Takum 00pa3oM, U3ydeHUE ITOW JIOTHUECKON
KOHCTPYKIITHH HEOOXOINMO HAUWHAThH C CHCTe-
MBI IPECTYIUICHUSI.

[IpencraBieHne 0 MPECTYIUICHHH B yTO-
JOBHOM IIpaBe HOCHT CTAaTHYECKHH Xapak-
Tep — AesiHue (00IIECTBEHHO-0ITaCHOE, IPOTH-
BOIIPAaBHOE, BAHOBHOE, YTOJIOBHO HAKa3yeMOe),
cozeprKaliee MpU3HaKu KOHKPETHOT'O COCTaBa
npectyrieHus. Takas KOHCTPYKIIHS BecbMa
ymoOHa I KBaMH(UKAIUU TPECTyIUICHUS,
HO He IS Ha3HAYCHHs HaKa3aHUs, T.€. TOTO,
IUTSL 9eT0 3Ta KBAJTH(DUKAIHS OCYIICCTBIISCT-
cia. CraTtudeckoe IPEACTaBICHHE O IIPECTy-
IJICHUU HE PAaCKPHIBACT €ro IpoIecc, He pac-
KpBIBaeT MPECTYIUICHUE KaK JAESTEIBHOCTS,
a caMmy JeATeIbHOCTh KaK yIpaBliCHHE IeH-
CTBHEM, KaK COBOKYITHOCTH IEJICYCTPEMIICH-
HBIX neiicTBuil. COBpeMEeHHOE TIPeACTaBICHUE
0 TIPECTYIUICHUH HE OTpa)kaeT IMPUPOAY TOTO,
YTO SIBISETCS CYTHIO KOHKPETHOTO IIPECTy-
mieHus. Bee 3To CyImecTBeHHO MPEnsTCTBYET
€ro aHalu3y B IIEISAX CO3JaHUS aJCKBATHOM
YTOJIOBHO-TIPABOBOW HOPMEI, KOTOpasi OBl A(-
(exTHBHO o0ecrieunBaa pereHne 3a1ad yro-
JIOBHOTO ITpaBa.

[pectymuienne — 3TO IOpUAMIECKasT KOH-
CTpyKUusi, oOnajaromasi NpU3HAKAMHU CH-
CTEMBI, COOTBETCTBEHHO, MOXXHO IIOCTPOHTH
(YHKITHOHAIBEHYIO MOAETH dTOH KOHCTPYKITHH
U TIOHATH, KaK, C UeM U ISl 9ero oHa pabora-
etT. Takue 3HaHHS C OYCBHIHOCTBHIO MOKAXKYT
TOYKH TPHIJIOKEHUS YCWIHH U UX Mepy IS
pa3pyUINTEIBFHOTO BO3IACHCTBHUS HA CHCTEMY
MIPECTYIUICHUS — BHII, pa3Mep UIU CPOK HEO0O-
XOIIMMOTO HaKa3aHUsl — JJIs1 OCYIIECTBIICHHS
OXpaHBI OOIIECTBEHHBIX OTHOIICHU.

[Ipu mocTpoeHNn (QYHKIIMOHATBEHOH MO-
e CHUCTEMBI MPECTYIUICHUsS II0CTapacMcCs
M3HAYAJBHO Pa3MBIIULITh MaKCHMAalbHO al-
CTPaKTHO B IENAX OOECHEUCHHS MPOCTOTHI
B TakOM CJIO)KHOM Jere. Bo3pMem 3a OcHO-

By OOIIWI COCTaB MPECTYIJICHUS KaK COBO-
KYITHOCTh OOBEKTHBHBIX M CyOBEKTUBHBIX
npu3HakoB. [locTtapaeMcs «pas3ioXUTE» ATH
MIPU3HAKY HA CTPYKTYPY IEMEHTOB (YHKITHO-
HAJBHOW MOIENH aOCTPAaKTHOH CHCTEMBI. JTO
camoe CJIOKHO€, TBOpUYECKOe JCHCTBHE B Ha-
IeM ciiydae, OHO 0OecreynBacT MpencTaBIie-
HUE O MPECTYIJICHUU KaK O CHCTEME.

JlaBaiiTe TIpencTaBUM, HEKHU CyOBEKT
(BMeHsIeMOe (PH3MUYECKOE JIHIIO JOCTHUTIICE
BO3pacTa  YrOJOBHOH  OTBETCTBEHHOCTH),
C(OPMYIHPOBAB TIPECTYIHYIO IIETb, BEIOPAB
O00BEKT IOCATATENECTBA (KOHKPETHBIE OXpa-
HSIEMBIE OOIIECTBCHHBIC OTHOIICHUS, OOBEKT
cocTaBa IIPECTYIUICHHS), OCO3HaBas (HaKTH-
YecKHil XapakTep W OOMEeCTBEHHYIO OIrac-
HOCTB CBOETO JICSTHUS, TPEIBHU IS HACTYIIJICHUE
OO0IIECTBEHHO-ONACHBIX TIOCIEICTBUH, C JKe-
JaHWEM HX HACTYTUICHUS (BUHOBHO, C MIPSIMBIM
YMBICJIOM), COBEpIIAET 3aJyMaHHBIC UM JIeH-
CTBUSI, KOTOPBIE NMPHBOASIT K ONpPEACICHHBIM
MOCIEACTBUASIM C TOYHOCTBIO, OIpPEIesIeMOi
pa3BUBAIOMICHCS TPHYNHHON CBSI3BIO (IIPH3HA-
Ki OOBEKTHUBHOH CTOPOHBI COCTaBa IIPECTY-
TICHUS).

CortacHO TIOJIOKCHUSM OOIIei Teopwu
cuctem (Gaides, 2005), pyHKIIHOHATBHAS MO-
Jenb a0CTPaKTHOH CHCTEMBI C H3BECTHOM CTe-
TICHBIO JICTAIN3alliN COCTOUT M3 psiaa o0s3a-
TEJTBHBIX AIIEMECHTOB: IEJb, OJIOK YIIPaBICHUS,
OJIOK WCIIONTHEHUS, BXOJ, BBIXOJ, CBSI3H ITHUX
ameMeHToB. Llens onpenenseT Oiok ympasie-
HUSL, TOCIEAHUH — 070K recnomHeHus. Cucrema
paboraet ¢ nHGOpManuel (1 TOJIBKO ¢ HHDOP-
Marueit!), mocTymaromed Ha BXOAE, W BbIJa-
€T HOBYIO MH(pOPMALHIO HA BBIXOIE, KOTOpas
JIOJDKHA OTBEUATh TPEOOBAHHSIM IOCTABJICH-
HOM 11enn, OBITH 1IEeTIECO00Pa3HOM.

Ecnu onmcanHble BBINIE TPU3HAKH Jes-
HUS (YMBIIUIEHHOTO TIPECTYIUICHHS) HaJo-
KUTh Ha DJEMEHTBHl CHUCTEMBI, TO MOIYYUM
clienyoree:

1. Lenp mpecTyIuIeHus — 3TO IeTh CUCTE-
MEL.

2. Buna (cyObeKTHUBHAs CTOPOHA) — 3TO
OJIOK yTIpaBJICHUS.

3. O0wmEecTBEHHO-0NIacHOEe AesiHue — OJIOK
HCTIONTHCHHSL.

4. OOBEKT MpeCTyIUICHUs — HH(POPMAIUS
Ha BXOJIC CHCTEMEI.
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5. OO1ecTBEHHO-0ITaCHBIE ITOCIEICTBUS
(moBpeXACHHBIH 00BEKT) — HWH(DOpPMALHS
Ha BBIXOJIE€ CUCTEMEL.

Jannast Monenb (QyHKIIMOHUPYET IpH-
MEpHO CIIEAYIONINM 00pa3oM:

1. Llens npectyrieHus: GOPMUPYET yMBbI-
cel.

2. CortacHO YMBICITY, TOJI0MpaeTcs o01Ie-
CTBEHHOE OTHOIICHHE, ITOCATAaTeILCTBO Ha KO-
TOpOE CIIOCOOHO OOCCIICUUTh pPeaU3aIHI0
MPECTYITHON TEH.

3. OcymIecTBISIETCS.  MOCSTATEIHCTBO
Ha 00IIeCTBEHHOE OTHOIICHHE.

4. HacrtynaroT 0O0IIeCTBEHHO-OMACHBIC
MTOCIIC/ICTBHS, OOBEKTY MPUUYHHSAETCS CyIle-
CTBEHHBIN Bpe.

5. 3MeHeHHOE OOIIECTBEHHOE OTHOLIE-
HHE COTOCTABIISIETCS C TEIBI0 — COOTBETCTBY-
eT el (mpecTymHas LEJIb peajn30BaHa) WIU
HE COOTBETCTBYET (LIETTh HE PEATN30BAHA).

TakuM 00pa3oM, MBI OITUCAIH CTPYKTYPY
CHUCTEMBI YMBIIIJICHHOTO MPECTYTIUICHHUSI U €e
(yHKIMI0. DTHM YK€ MOXHO TOJIb30BaThCS
JUTSL TOTO, 9TOOBI TIOMTBITATHCS PA3PYIITUTh ITY
CHUCTEMY MPECTYTIIICHUS.

HyxHo caematp HEOONBIIOE OTCTYILIEC-
HHUE. Y HEOCTOPOXHBIX MPECTYIUICHUH, KakK
HM3BECTHO, HE MOJKET OBITH IIEJIEH, BXOMSIINX
B CyOBEKTHBHYIO cTOpoHY. HO 3T0O He uckito-
YaeT CYNIECTBOBAHUS IEIH HEOCTOPOKHOTO
MPECTYITHOTO ACSTHUSL, JISXKAIIEH 3a peIeliaMu
cocTasa npecryruienus. Cucrema HeOCTOPOXK-
HBIX TPECTYIUICHHH B OOIIEM-TO aHAJOTH4-
Ha CHCTEME YMBIIIEHHOTO TPECTYIICHUS,
HO MMEET CBOIO crienuduky. Peub MOXXHO BecTH
B JIAHHOM clly4ae He O IeJd MPEeCTYIICHUS,
a 0 IeJTM OCO3HAHHOTO U IIeJICHANIPABICHHOTO
TOBEICHNS, BBIPA3HMBIIETOCS B COBEPIICHUH
HEOCTOPOXKHOTO IIpecTyIIcHUsA. MbI He OyieM
OTBJICKAThCSI Ha ATy MPOOJIEMATHKY B HACTO-
smei paboTe, OHa 3aCIy)KHUBACT OTACIBHOIO
BHHMAaHUSL.

UroObl ONpeneNiuTh TOYKH TIPUIIOKE-
HUSI YCUIUH TS pa3pylICHHUS] CUCTEMBI TIpe-
CTYILICHUS], OTMETUM HEKOTOphIe, B HaIlleM
ciydae, BaXHBIE 3aKOHOMEPHOCTH, CBOMCTBA
cucteM BooOme. Ileap cucTeMbl — CHCTEMO-
00pa3yIonui 3IEMEHT; JIPYTHE AIEMEHTHI CH-
CTEeMBI OPraHU3YIOTCsl BOKpYT nenu. Cucrema
CYIIIECTBYET IMOKa €CTh Ieb. TaKUM 00pasom,

CHCTEMa MPECTYIICHUSI CYIIECTBYET MOKA BbI-
MIECTOSIIAsT CUCTeMa (BHEITHSISI CPE/ia) CTABUT
ATy TENb MepeJ] YeIOBEKOM — 3TO €Ie OIHO
n3 cBOKMCTB cucTeM. [loka cuctema mpecryrie-
HUsI He OyJIeT JINIICHA eJTH, JIO TeX IMop OyayT
COBEPIIATHCS MPECTYTIICHUSI.

B nomoOHo# cuTyanuu cienyert IeicTBo-
BaTh OJHOBPEMEHHO B JBYX HAIPaBIICHUSX:
CHCTEMHO  COBEpPIICHCTBOBATh  YT'OJIOBHO-
MPaBOBYIO HOPMY TakK, 4TOOBI OHA pa3pyIiaia
CHUCTEMY MPECTYIUICHHUSI Yepe3 IJIHUIICHUE IIe-
JeCO00pPa3HOCTH COBEPIICHUSI TPECTYILICHUS,
W COBEPIICHCTBOBATH OOIIECTBEHHBIE OTHO-
mIeHUs (BHENIHIOIO CPENy) B IEJISIX pa3pyliie-
HHSI YCTAHOBKHM Ha COBEpIICHUE IMPECTYTLIe-
HUsl (Iporiecca (pOpMHpPOBAHUS TMPECTYITHON
[Ie7I), B TOM YHCIIE TIOCPEACTBOM YTOJIIOBHO-
MPaBOBOTO 3ampera (KpUMHUHAIN3AIUNA) KOH-
KPETHBIX  OOIIECTBEHHO-OMACHBIX JICSTHUH.
[Ipu 5TOM HYXHO MOHUMATH, YTO C ITOMOIIBIO
YTOJIOBHOTO TpaBa BIIOJIHE peajbHO CHU3UTH
YUCJIO TOBTOPHBIX TPECTYIUICHUH, BKIIOYAS
peunauB. Ho mpakTudeckn HEBO3ZMOXKHO ITO-
BJIMSITh HA IPUYUHBI COBEPIICHUS MTPECTYTLIC-
HUI.

C OonHOW CTOpPOHBI, CHCTEMa YTOJIOBHO-
MPaBOBOW HOPMBI JIOJPKHA 3aCTABISATH YEIOBE-
Ka OTKa3bIBAaTHCS OT MPECTYITHOW IIENIH, €CIIH
OHa yxke chopMHpoBasack, a ¢ Jpyrou cTopo-
HBI, BHENTHSISI cpefia (BBIMIECTOSIIAsT CUCTEMA)
W3HAYAIBHO HE JIOJKHA TIO3BOJISATH (POPMHUPO-
BaThCSl TIPECTYITHON IENM B CO3HAHHUM YEJIO-
BeKa. DTO MOJIOKEHUE OCOOCHHO aKTyaJbHO
MPUMEHHUTEIHHO K YMBIIILICHHBIM MTPECTYTLIe-
HUSIM. Bo3jeiicTBre Ha JpyTHE AJIEMEHTHI CH-
CTEMBI MMPECTYTICHHS, COBEPIIAEMOT0 EIIHO-
JUYHO, B PACCMOTPEHHON CUTYallUW BUIUTCS
Maio3(hHEKTUBHBIM.

Jlo HacTosIiero MoMeHTa HaMH TOpa-
3yMeBallach CHUTyallus, KOTJa TMPEeCTYIUICHHE
COBEpIIIAETCs, TaK HA3BIBAEMBIM CIyYalHBIM
MPECTYITHUKOM €IMHOJINYHO C BHE3AITHO BO3-
HUKIIAM yMBICIIOM. Ecim ke y BHHOBHOTO
(hopMupyeTcs 3apaHee 00lyMaHHBIN yMBICET,
CTaJINM COBEPHICHUS TPECTYILICHUS] HMEIOT
CYIIECTBEHHYIO TPOTSKEHHOCTh BO BPEMEHH,
MPUCYTCTBYIOT TOATOTOBUTEIBHBIC ACUCTBUS
¢ OOBEKTHBHOH CTOPOHBI, €CIH TpPECTyILIe-
HHE COBEPIIAETCS B COyYaCTUU — UMEET MECTO
YIIpaBJIEHHE C pacHpeelIeHUEM MPEeCTYIHBIX
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pouieii, To BHodaHEe 3PPEKTHBHBIM OyJIeT pas-
PYLIMTENBHOE BO3/ICHCTBIE HE TOIBKO HA Mpe-
CTYIHYI IeJb, HO U Ha JPyTHE DICMEHTBHI
CHCTEMbI MPECTYIUICHHS: OJOK YIpaBJeHHUS,
OJIOK MCIIOJHEHHUSI, BHIXOJI CHCTEMbI HIIH JIAKe
Ha ee BXO/I.

3nece Mbl OyJeM HCIONB30BaTh TaKoe
CBOMCTBO CHCTEMBbI, KaK MPOIECCHBIA MOJI-
XOJ, KOIrJla OHa [0 CBOGH CyTH pealu3yeT
nporecc o0paboTku wuHMopManuu. YUToOBI
CHU3UTH 3PPEKTUBHOCTH CUCTEMBI (YACTUIHO
WM TOJHOCTBIO OJIOKMPOBaTh JIOCTHIKCHHE
[eNH), HEeOOXOIMMO 3aTOPMO3UTH HIIM MOJI-
HOCTBIO OCTAQHOBHTH IPOILECCHI 00PabOTKH
uHdopManuu, TM00 BKIFOYHTH TAK Ha3bIBae-
MbI€ MMapa3uTHBIC MPOIECCHl. ITO BO3MOMKHO
B HAIllEM ClIyYae TOCPEICTBOM BO3/CHCTBUS
HA COYyYaCTHHUKOB MPECTYIJICHHUS HIIU Ha OJIOK
yIIpaBJICHHS SIUHOIMIHOTO IPECTY THUKA.

Ecnu mpocTo omucath paccMarpuBae-
MBIl MOMEHT, HE yIIIyOIssCh B IPOOIEMAaTHKY
COy4YacTusi B MPECTYIICHHUH, TO TakKoe BO3-
JIEUCTBUE MOYHO IPEICTABUTH CICAYIOLIUM
00pa3oM: COYYaCTHUKH, PEalU3yoIIHe CBOH
pOJIM Ha Pa3HBIX CTAJUSX COBEPIICHUS Ipe-
CTYIUICHUS, JOJDKHBI HECTH YTOJOBHYI OT-
BETCTBEHHOCTh HApPaBHE C MCIOJHUTEIEM Kak
3JIEMEHTBI OJTHOM CUCTEMBI TPECTYIIeHUs. bo-
Jee TOro, HUCKOJBbKO HE yMaJsisi OOILIeCTBEH-
HYIO OMACHOCTh UCIIOIHUTEIS, IPEATNOJIaraem,
YTO MOJCTPEKATENb (TOT, KTO (GOPMHUPYET LEIh
CHCTEMBI PECTYILICHHUS) U OpPraHu3aTop (Tor,
KTO obecreunBaeT (YHKIHOHHUPOBAHUE CH-
CTEeMbI) MOTYT 3aCly’KHBaTh 00Jice CTPOroro
HaKa3aHUs, YeM [PUHSITO B COBPEMEHHOH Cy-
JeOHOM MpaKTHKe. YUUTHIBAsI BRICOKYIO PHH-
[UIHATBHY 3HAYUMOCTH JUIsl (OPMHUPOBa-
HUSL ¥ (YHKIHOHHUPOBAHHUS CHUCTEMBI TaKHX
€e DIIEMEHTOB, KaK [eJib ¥ OJIOK yIpaBJeHHUS,
HaKa3aHHE MOJCTPEKATeIs] M OpraHMu3aTopa,
BO3MOJKHO, JOJKHBI OBITh JIaXKe CTPOXKE, YeM
HaKa3aHUE HEMOCPEJACTBCHHOIO HCIONHUTENS
MPECTYIUICHUsI. B TOM 4uCIe 3TO OTHOCHTCS
U K HEOKOHYECHHO# IIPECTYIHO# AesITETbHOCTH
3TOr0 BUJA COYYaCTHUKOB, €CIIH, HAIPHMED,
HCIIOJHUTENb OTKA3bIBAETCSI OT HCIIOTHEHUS
MPECTYIUICHUS] MK HE MOXET JOBECTH €ro
no konna. Kak mymaem, momoOHBIH MOAXO[
BecbMa 3(P(DeKTHBHO OYAET TOPMO3UTH HIIU
Jiake OJOKHUPOBATH IMPOIECCHI CHCTEMbI Mpe-

CTYIUIEHHSI, a COOTBETCTBEHHO, M HAaCTyILIe-
HHUE OOLIECTBEHHO-OMACHBIX  IOCIEACTBUI
Ha ee BbIXOJIE.

B curyauuu, xorma pedb MAET O €IUHO-
JIMYHOM MPECTYIHUKE WIH OTHAEJIBHO B3STOM
COyYaCTHHKE, BO3JEHCTBUE HA HX «IEepCco-
HaJIbHBIM» OJIOK yHpaBJiCHUS MOXET HOCUTh
HE TOJIBKO PEIPECCUBHBIN, HO U IOOLIPUTEIb-
HBIH XapakTep B BHJIE OCBOOOXKICHUS OT yTO-
JIOBHOM OTBETCTBEHHOCTH WJIH €€ UCKIIIOUEHU
B CBSI3U C JOOPOBOJBHBIM OTKa30M OT pealid-
3aIl1H IPECTYIHOI'0 3aMbICIIa.

Korza BXoj1 1 BBIXO/1 CUCTEMBI IPECTYILIE-
HUSI CBSA3aHBI C OOLIECTBEHHBIM OTHOLIEHHEM,
MIPEIMETOM KOTOpPOro SABJISIIOTCS, HAIpUMED,
MpeIMEeThl MaTepuajIbHOIO MHUpa, TO BCHO-
MOTraTebHOE pa3pyLIUTEbHOE BO3AEHCTBHE
Ha CHUCTEMY IPECTYIICHUS BO3MOXKHO U uepe3
9THU TPEIMETHl — KOH(UCKAIHS TTOXUIICHHO-
ro, HE3acCIy>K€HHO HPHCBOEHHOI'O, OIPaHU-
YEHHOT'O0 B CBOOOIHOM 0O0OpOTE HWMYIIECTBA
u T.1. Ho oOparum BHUMaHWE, 4TO BO3CH-
CTBHUE Ha BXOJ] ¥ BBIXOJ CUCTEMbI YaCTO HOCUT
00s513aTENBPHBI YT OJIOBHO-TIPOLIECCYaTbHBIH
XapakTep, 0COOCHHO KOrja pedb MJAET O KOH-
KPETHOM HpPECTYIUIEHUH, U HE OKa3bIBaeT
MPUHLUIINAJIBHOIO BO3JEHCTBUS HAa CHUCTEMY
MPECTYIUICHHUS], €CIM MPUMEHSETCS] BHE KOM-
IJIeKca JPYTrux Mep, MOCKOJbKY INpU 3TOM
CHUCTEMa IPECTYIUIEHUS COXPaHSIET BO3MOX-
HOCTB (DYHKIIHOHHPOBATb.

006001m1ast U3M0KEHHOE, YIUTHIBAS 3HAYH-
MOCTb 3JIEMEHTOB JJIl CUCTEMBI, IPUOPUTETHI
YTOJIOBHO-IIPABOBOIO BO3JEHCTBUSA Ha 3Je-
MEHTBI CHUCTEMBI MPECTYIUIEHUSI MOXKHO pac-
CTaBUTh, ITO Mepe YObIBAaHUS €ro d3PPEKTUBHO-
CTH, CIIeIYIOLUIUM 00pa3oM:

1. Pa3pymienne MexaHHU3MOB, (GpOpPMHUPY-
IOLIUX 11€J1b, B TOM YHCJIE IIyTEM BO3JEHCTBUSA
Ha YYaCTHHKOB, (POPMHUPYIONINX LENb Y APY-
TUX.

2. Pa3pymienne MexaHH3MOB, 0OecHeyn-
BAIOILMX YIPABJIEHUE, B TOM YHUCIIE ITyTEM BO3-
NCUCTBUSI Ha YYACTHHKOB, 00ECTICUMBAIOIINX
yIIpaBJICHHE.

3. BoszeiicTBue Ha yYaCTHUKOB, HETO-
CPEICTBEHHO UCIIOJIHSIOUINX IPECTYIICHUE.

4. Bo3sgeiicTBue Ha MarepualibHBIE pe-
3yJIbTaThl MPECTYNHON NeATEIbHOCTH, Mare-
pHUaIbHBIE YCIOBUS, UX 00ECIeUnBaOILHe.
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IMonaraem, TOIBKO TaKHUe MTPUOPUTETHI
YTOJIOBHO-IIPABOBOTO BO3JCUCTBHS HA CHUCTE-
My MpPECTYILICHUsT MOTYT obecrneunTsh Oosee
3(hHeKTUBHBIA MOIX0A 00PHOBI C MPECTYIIe-
HUSIMH Yepe3 UX MPHYUHBI, @ HE CIICJICTBHUS.
Kpome Toro, eme pa3 oOparuM BHHMaHHE,
YTO YrOJIOBHO-IIPABOBOE BO3JCUCTBHE B YACTH
(bopMHUpOBaHUS LETH CHCTEMbI IMPECTYILIe-
HUS JIOJDKHO OBITh HAMPABJICHO KaK Ha caMmy
CHCTEMY MPECTYIUICHHS, TaK M HA BHEIIHIOHO
cucteMy (BHELIHIOW CPEy), KOTOpas CTaBUT
LeJb JUIsI CHCTeMBbI TIpecTyIuieHust. [Ipu aTom
CYLIECTBOBaHME B OOINECTBE CAaMHX OTHOILIIE-
HUil, HAIpUMEP COOCTBEHHOCTH, HENb3sI CUH-
TaTh MMOCTAHOBKOM 1€)X [Tl COBEPILICHHUS [Tpe-
crymieHus. Ho moctaHOBKO# eIl B AaHHOM
ciydae OyJer mporaranjia He0OOCHOBaHHOTO
oborarieHusi, JIerkOi HaKWBbI, HUBEIHPOBA-
HHUE YECTHOTO TPYy/Ia.

II. Cuctema yroJioBHO-paBoOBOii HOP-
Mbl. KpuTnyeckue TOYKH CHCTEMBI IIpe-
CTYIUJICHHS Temepb OOHapyskeHbl. J[lanee
HEOOXOIMMO MPEICTABUTH M OMUCATH MPOTH-
BOCTOSIIIYIO €f CHCTEMY YTOJIOBHO-TIPABOBOM
HOpMBI (Surikhin, 2020), koTopas, ocymiect-
BIISisl a/ICKBATHOE YTOJIOBHO-IIPABOBOE BO3/IEH-
CTBHE Ha YCTAHOBIICHHBIC KPUTHYECKUE TOUYKH,
paspyiuana Obl CHCTEMY TIPECTYILICHHSL.

W3HayanpHO CJEAyeT KOHCTATHPOBATH
(akT, 4TO YroJOBHO-IIPABOBbIE HOPMBI IPHU-
MEHSIFOTCSl TIPAKTHYECKH, U OHH JIOCTATOYHO
3¢ deKTUBHBI B CBOCH COBOKYITHOCTH. B TO ke
BpEMsi 00IIEH3BECTHO, YTO YTOJIOBHO-TIPABOBAs
HOpPMa HE MOJIHOCTBEO COOTBETCTBYET 00IIe-
[PUHSATBIM TIPEICTABICHUSIM O CTPYKType
HOPMBI B TEOPUH IPaBa, HE BIOJIHE OYECBHUJI-
Ha ee cucrema. Ilocieanee JOMKHO ObIIO Obl
3aBEIOMO JIMIIATh HOPMY 3(deKTHBHOCTH,
MOCKOJIBKY 3TO HECHCTEMHAasi KOHCTPYKIHS,
HO 3TOro He mpoucxoaut. O6e KOHCTPYKIIUU
(cTpyKTypa W cuUCTEMa YyrOJIOBHO-IIPaBOBOIL
HOPMBI) JKH3HECIOCOOHBI, BMECTE C TEM Cy-
HIECTBYIOIIKUE [POTHBOPEYHs, Hempopabo-
TAHHOCTh JaHHOTO BOIPOCA CO3MAI0T YCIOBHUS
JUISI, B HM3BECTHOH CTENEeHH, MPOU3BOJHHOIO
KOHCTPYHPOBaHHUsI yTOJIOBHO-IIPABOBBIX HOPM.
A 3T0, KaK MBI IOHUMAEM, HEJOMYCTUMO.

Ecnu roBOpUTH KOHKPETHO, B TEOPUHU
[paBa MPHHSTO CYUTATh, YTO MIPABOBASI HOPMA
COCTOHUT U3 TPEX DIIEMEHTOB: HIIOTE3bI, JKC-

MO3ULMHU U CAaHKIMU. JIOrnKa JaHHBIX 3JIEMEH-
TOB TaK)Ke OOIIENPUHATA: «ECIH..., TOTIA. ..,
uHaue...». [lpu aHanmze yroJjoBHO-IIpaBOBOM
HOPMBI OOBIYHO MPUXOIAT K BBIBOAAM 00 OT-
CYTCTBUHM HEKOTOPBIX U3 3TUX 3JEMEHTOB. Py-
LIUTCS [PU 3TOM U JJOJDKHAS JIOTHKA.

CyLIecTBYIOT CJI€IYyIOIINE OCHOBHbIE TOY-
KU 3p€HUs 00 yCTPONUCTBE yIOJI0BHO-IIPAaBOBOM
HOPMBI:

1. Crarpu OOwIEHl YacTH COCTOST TOJIb-
KO W3 Iucro3umuu; crarb OcoOeHHOU da-
CTH COCTOAT U3 JUCIO3ULUU M CAHKIIUHU
(Rarog, 2008). B xauecTBe BO3pakeHHS Ha ITO
YTBEPXKJIEHUE CJIEIyeT 3aMeTUTbh, YTO CTaThs
YIOJIOBHOI'O 3aKOHA HE TOXKJIECTBEHHAa HOpME
yrojoBHoro mnpasa. OqHa HOpMa MOXKET ObITh
paccpeoToueHa B HECKOJBKMX CTaThAX Kak
Oo6meit, Tak 1 Ocodennoit yactn YK.

2. Hopma Oco0eHHOW 4YacTH COCTOUT
W3 TUIOTE3bl, JUCIO3ULUU U caHKUUHU. [u-
[0Te3a HE NMPUBOAUTCA B TEKCTE YTOJIOBHOI'O
3aKOHA, OHA IOAPa3yMEBAeTCsl U UMEET Clle-
QYOI BUI: «...€CJIM KTO-JTUOO COBEPILUT
yOUHCTBO...». J\UCTIO3UINS TIPENCTABISIET CO-
00if ompeneneHre KOHKPETHOTO NESTHHS, CO-
CTaBJISAIOLIETO YIOJOBHOE IpPaBOHAPYIIEHUE
(Kuznetsova, Tyazhkova, 2002). 3mech MbI
TOXK€ BBIHYXJIEHbI C/ejaTb 3aMedaHue, HeT
HopM OcobenHo# yacTH, ecTh cTaThil OCOOCH-
HOM 4acTH, CTPOEHHE KOTOPHIX MOMKET ObITh
U HE TPEXUJIEHHBIM, [IOCKOJIBKY 3TO HE HOpMa.
Hopwmel yrosnoBHoro npasa, Kak paBuJjo, OlH-
CaHbl OJIHOBPEMEHHO Kak B cTaTbsix OOIueH,
tak ¥ OCOOCHHO YacTu.

3. VYrojoBHO-paBoBas HOpPMa COCTOUT
W3 TUIOTE3bl, AUCIO3ULUN U CAaHKLUU: B TH-
[OTE3€ COJEP)KATCsl YCIOBUS JEMCTBUS HOpP-
MBI, TUCIO3ULIMEN yCTaHABIMUBAETCS MPABUIIO
[OBEJICHUS, @ CaHKLMEH — Mepbl OTBETCTBEH-
HOCTH 3a HapylleHue HOpMbl; HopMbl OOreit
YaCTU MOT'YT COCTOSITh TaKK€e TOJIBKO U3 TMIIO-
TE€3bl ¥ JIUCHO3ULIMH UJIN Ja)Ke TOJIBKO U3 JHC-
no3uiuu (HopMbl-onpenenenuns) (Komissarov,
2005). Cnegyetr yTOYHUTH, YTO TaK Ha3bIBa-
€Mble HOPMBI-ONpPEAEIeHUS Ha CaMOM Jelie
sBIsitoTest crarbsiMu YK P®, conepkamumu
OIpesieIeHN s, 1, B CBOIO Ouepeib, IpeaCcTaBIs-
FOT CO0O0M CTPYKTYPHBIN 3JIEMEHT HOPMBI YTO-
JoBHOTO mpaBa. Camu 1Mo cede OHU HHUKAKOTO
[paBuJja OBeJICHUS HE YCTAHABIIUBAIOT.
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4. HopMBbI YTOJIOBHOTO 3aKOHA COCTOST
W3 THIIOTE3bI (KOTOpasi B YrOJOBHO-ITPAaBOBON
TEOPUH OOBIYHO HA3BIBACTCS JIUCIIO3HIIMCH),
KOTOpasi ONUCHIBACT YCIIOBHS MPUMEHHUMOCTHU
JTAHHOW HOPMBI, M CAHKIIUH, @ UX JIUCTIO3MITUS
(ycTaHaBIMBaOIIAs MTpaBUja MOBEICHUS), KaK
MPaBUJIO, JIUIIb MPEIIOIaraeTcs B yroJOBHOM
3aKOHE: 3TO BHENIHEE 10 OTHOLICHHUIO K HEMY
MPaBUJIO MOBEJICHUS MW HOPMa MOPaH, KO-
TOPYIO TOCYJapCTBO CYUTACT HYXKHBIM OXpa-
HSITh B yTOJIOBHO-TIPaBOBOM Mopsijike (Brainin,
1967). 3nech creayeTr 3aMeTUTh, YTO B JICH-
CTBUTEIBHOCTH CYIIECTBYIOT HOPMBI yTOJIOB-
HOTro 3aKoHa, HO HeT HopM OO6mei i Oco-
ocernoit yactu YK. CTpyKTYpHBIM 3JIEMEHTOM
YK P® crnenyer cumrtath crarbu. [Ipm 3TOoM
HOPMBI YTOJIOBHOTO IIpaBa pPaccpeaoTOUYCHBI
B pasiu4HBIX cTaThsaX OOmeil u OcobeHHON
gactu YK.

[Ipy TONBITKE TOHSATH JIOTHKY Ipeja-
raeMbIX KOHCTPYKIIMH YTOJIOBHO-IIPABOBBIX
HOPM, OCOOCHHO JIBYYJICHHBIX HMJIH OJTHOYJICH-
HBIX, TPUMEHHUTEIBHO K JIOTHKE KJIACCHUYCCKON
TPEXUYJICHHON HOPMBI (ECIIH. .., TOTIA. .., HHA-
9e...»), CTAHOBHTCS OYCBHIHO, YTO OHA BEChMa
CBOCOOpAa3Ha M YBOJMT JAJICKO OT MOHUMAaHHS
MPAKTHYCCKH HEOOXOAUMOW  KOHCTPYKIIUU
HOPM YTOJIOBHOTO 3aKOHA.

Ecnu HOpMa yroJloBHOTO IIpaBa — 3TO Ipa-
BHJIO TIOBEJICHHSI, KOTOPOE COJICPIKHUTCS B CTa-
ThsiX Kak OOmie#t, Tak 1 OcoOEeHHOW YacTu
VK, TO K HEH BITOJIHE TMOAXOANT KJIACCHYECKAS
TpeX4JeHHasl CTPYKTypa. [Ipu 3ToM rumoresa
YTOJIOBHO-TTPABOBOW HOPMBI, T.€. YCIOBUS, IIPU
KOTOpBIX Oyner paboTarh MpaBHIIO, OOBIYHO
M B OCHOBHOM OITMCBLIBA€TCS B cTaThsax OOImei
YacTH; JIUCIIO3UIIUS U CAHKIIHS, T.e. CAMO TIpa-
BHJIO TIOBEJICHUS ¥ TOCIICICTBUSI 32 €ro Hapy-
IIEHHWE OIMCHIBAIOTCS OOBLIYHO M B OCHOBHOM
B crarbix OcoOennoil uyactu. Heobxomumo
OTMETHUTH CIICITU(PUKY OMUCAHUS JTHUCIIO3UITUU
YTOJIOBHO-TTPABOBOM HOPMBI: €€ MIPaBUJIO OITH-
CBIBACTCSI OT MPOTHUBHOrO. To €CTh MpaBUIIOM
B JICCTBUTEIIBHOCTH SIBJISICTCSI HECOBEPIIICHHE
TeX JECHCTBUH, KOTOPBIC YKa3aHBI B JIUCIO3H-
197078

TakuM 00pa3om, MbI 320CTPsICM BHUMaHHE
Ha TOM HM3BECTHOM OOCTOSITENILCTBE, UTO €CTh
HOpMa, a eCTh CIOCOOBI €¢ 3aKOHOAATEIbHO-
ro 3aKpeIICHHUs; YroJOBHO-NPABOBas HOpMa

BCET/Ia OIUCHIBAETCS COBOKYITHOCTBIO TTPAKTH-
YEeCKHM BCEX ITOJIOKEHUH, M3JI0KEHHBIX B CTa-
ThaX OOwel yactu 1 nonoxkeHut OcodeHHoi
YaCTH, M3JI0)KEHHBIX HEPEAKO B HECKOIBKHX
cTaThsiX. HUKTO He OyZeT OTpHUIaTh TOT (akKT,
YTO0, KBATUPHUIIUPYS JCSTHUEC KaK KOHKPETHOE
MPECTYIUICHHE, TMPEAyCMOTPEHHOE CTaThen
Ocobennoit yactn YK P®, Mbl o1HOBpEeMeH-
HO TIPUMEHSIEM TaKHe MOJIOKEHHS yTOJIOBHOTO
3aKOHa, KaK, HApUMEp, 3aJaud, TPUHIIHAIIBI,
OCHOBaHHS YTOJOBHOH OTBETCTBEHHOCTH,
BO3pPACT YTOJOBHOM OTBETCTBEHHOCTH, BUHA
7 T.JI. A KpOoMe TOT0, MBI OCYIIECTBIISIEM TPH
9TOM M pa3rpaHUYeHUE C JIPyTUMH COCTaBa-
MU TIPECTYTIJICHUH, UCIIONIB3YeM TPUMEYaHUS
3 apyrux crareit OcobenHoi yactu. Bes ata
COBOKYTTHOCTb TOJIOKEHUH U €CTh YTOJIOBHO-
MpaBoBasi HOpMA. 3HAYUT, MONYYAETCS, HYTO
HeT HOpM OO6mmeit u Ocobennoi yactu. EcTh
HOPMBI YTOJIOBHOTO IPaBa, COCTOSIIHE U3 TIO-
snoxxeauit O0weit 1 OcoO0eHHO YyacTH.

DTO JOCTATOYHO CIOKHOE OOCTOATEIb-
CTBO O00s3BIBAET HAC MCCIENOBAThH, IOHITH
YCTPOHCTBO W  yciioBus 3 deKTUBHOCTH
YTOJIOBHO-TIPABOBOW HOPMBI, OITMPAsICh HA CH-
CTEMHBIHN ITOJIXO/I.

MpI Bcemeso paszeliseM OOIIenpu3HaH-
HOE TIOJIOKEHUE O TOM, YTO YTOJIOBHOE IPABO
oxpaHsieT oOmecTBeHHbIe OTHOMIeHUs. CyTiie-
CTBYET, TAKMM 00pa30oM, HEKasi COBOKYITHOCTh
YIOPSIAOYCHHBIX KPUTHUYECKH BAXXHBIX 00IIe-
CTBEHHBIX OTHOIICHHI, a HOPMBI yTOJIOBHOTO
MpaBa TMOAJICPKUBAIOT UX COCTOSHHE YIIOPSI-
JIOYEHHOCTH TIOCPEACTBOM YTPO3bI HITH Peallb-
HOTO HaKa3aHWs 3a MOCITAaTelhCTBAa HAa ycTa-
HOBJICHHBIH MOPSIIOK.

Hcxomst u3 3TOr0, MPaKTUYECKH KaXKIBIH
BHJI KPUTHYECKH BAXXHOTO OOIIECTBEHHOTO
OTHOIIIEHUS HY>K/JIa€TCSI B YTOJIIOBHO-ITPABOBOM
oxpane. YroObl o0OeclednTh aJICKBAaTHYIO
Y TIOJHYIO 3alIUTy 3TUX OOMIECTBEHHBIX OT-
HOIIIEHHUH, MBI JOJKHBI TPUMEHUTEIBHO K Ka-
KIOMY CcHOpPMYITUPOBATH KOHKPETHYIO IIEJb
(3amauy), perienre KOTOpOH MO3BOIUIIO OBI pe-
aJIM30BBIBATH OXPAaHY, TO €CTh cHOPMHUPOBATH
Tak HaszbpiBaemoe jepeso neneil. B YK P® Ta-
KO€ JIEpPeBO IeNieH MPaKTHIECKH MPUCYTCTBY-
€T W BBIPAXEHO B HA3BAHMSX Pa3JIEOB, TJIaB
n crareii Ocobennoii yactu. K coxaienuio,
JIAHHBIC Ha3BaHWs OOBIYHO HE SIBHO (opMy-
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JUPYIOT HENd, a 3a9acTyl0 H BOBCE HE COIep-
JKaT HeOOXOIMMOTO OITMCAHMS, YTO BICUET UX
MIPOU3BOJIFHOE OIPECIICHHE MPAaBOIPUMECHH-
TeneM. Hammpumep, TOBONBHO TPYIHO Ompee-
JUTH LeJb, & COOTBETCTBEHHO, W OOIIECTBEH-
HO€ OTHOIICHHE, HAXOISIIeecs IO OXpaHOH
YTOJIOBHO-TIPABOBOM HOPMBI, KOTJIa Ha3BaHUE
cratbu Ocobennoit wactu YK mpaktndecku
COBITAJIAET C TEKCTOM €€ JUCIIO3UINH, B YaCT-
HOCTH — cT.cT. 228, 228' YK P®.

Lenp sBiseTcs CHCTEMOOOPA3YIOLINM
anemenToM (Gaides, 2005). Bece ocranbHbie He-
00XOAMMEBIE 2JIEMEHTHI KaK OBl TPUTATHBAIOTCSI
LEeNBI0 U OpraHu3yIoTcs eil. Takum oOpaszom,
Ka)kJasi TOCTaBJIICHHAs 3aKOHOAATENIEM IIeTh
B Ocobennoit yactu YK P® Tpebyer or Hac
c(OpMHPOBATH MEXaHU3M, KOHCTPYKIIHIO, KO-
TOpBIE CMOTJIH OBl ee peanu3oBatrhb. [lomoOHas
KOHCTPYKIIHS B TSPMUHOJIOTUU O0IIeH TEOpUn
CHCTEM, COOCTBEHHO, U €CTh CcaMa CHCTEMa,
a B TEPMHHOJOTMH NpaBa — 13TO YTOJOBHO-
[IpaBoOBasi HOpMa.

Takum 00pa3oM, YTrOJOBHO-TIPABOBAs
HOpMa — 3TO CHCTE€Ma, OHa 00JaJaeT CBOW-
CTBAaMH CHUCTEMBL. 11 3TO JTOrMYHO, TOCKOIBKY
BECh MHP — 3TO OOIBIIAst CHCTEMa U COCTOUT
OHA W3 MHOXECTBa TOICHCTEM (Averyanov,
1985).

BersiBIeHHOE  00OCTOSTENBECTBO, MPU TOM
YCJIOBHH, YTO MBI BJaJICeM IOJIOKEHISIMH 00-
mel Teopun cucteM (Averyanov, 1985; Gaides,
2005; Peregudov, Tarasenko, 1989), maet Ham
YHUKQJIGHBIH HHCTPYMEHTApHU AJIsT TOCTpOe-
HUS YPQEKTUBHBIX yTOJOBHO-ITPABOBEIX HOPM
¥ BEPHOTO TOJIKOBAaHUS CyIecTByfonux. OcTa-
€TCsI TIOHATD, KaK YCTPOEHa CHCTEMa YT OJIOBHO-
MIPaBOBOM HOPMEL. [IpakTWdecku 3TO 3HAYWT,
YTO HaM HEOOXOOUMO IPEICTAaBUTH MOJIOXKE-
HHs, onucaHHble B cTaThaX YK P®, Ha ocHOBe
(YHKIIMOHATEHOH MOJICITH CHCTEMBEL.

ByneT cipaBeIMBEIM OTMETHTD, UTO PSA
YYEHBIX-TIPABOBEIOB yIKe IMPEATIPHHIMAIHN IO~
IIBITKU MCCIIEA0BATH YTOJIOBHOE IIPAaBO KaK CH-
CTeMY, HO UX PE3yNbTaThl, KAK MOYKHO CYIHUTh
[0 CYIICCTBYIONIMM HCTOYHUKAM, HE COIep-
JKaT pemieHus 0003HaYeHHONH HAMH MTPOOIEeMBI
(Boyko, 2008; Denisova, 2018; Poniatovskaya,
2011).

B mamem cnydae QyHKINOHATBHYIO CH-
cremy (Gaides, 2005) yrosoBHO-IIpaBOBOM

HOPMBI MOXXHO TIPEACTABUTH CJICIYIONUM
o0Opa3oM: Ha3BaHWE HOPMBI — IEJNb, JHCIIO-
3UnAs — OJOK yIpaBIICHUS, CAaHKIUS — OJOK
UCTIONTHEHHS. BIIOK yTmpaBieHus MOqYMHEH
mend, OJOK HWCHONHEHUs — OJIOKY yIpaBiie-
Hus. Takum oOpa3zoM, IpU3HAKA JAUCTIO3UITUN
JOJDKHEI OBITH COOOPa3HBIMU Ha3BaHHUIO HOP-
MBI (HETIOCPEICTBEHHOMY OOBEKTY IIPECTy-
IJICHUS); CAaHKIHUS TODKHA COOTBETCTBOBATH
OOIIECTBCHHOW OMACHOCTH MOCATATEIhCTBA
U INYHOCTH MIPECTYITHUKA.

VY m000# CHCTEMBI eCTh BXOI U BBIXOI.
Ha BXo0x yroioBHO-IpaBOBOW HOPMBI TOCTY-
maeT OOIIeCTBEHHO-OMAacHOE JICSHUE; HA BHI-
XOIle MBI TOIy4YaeM TOYHYIO KBaJU(HKAIIIO
MPECTYIJICHUS M CIIPaBEIJINBOC HaKa3aHUE.
D¢ (PeKTUBHOCTS CHCTEMBI TIPSMO 3aBHCHUT
oT kadyecTBa goctrxkenus nenu (Gaides, 2005).
KagecTBO OXpaHBI HETMOCPEICTBEHHOTO 00B-
€KTa, TaKIM 00pa3oM, ompeaesieT 3PPeKTHB-
HOCTB YTOJIOBHO-TIPAaBOBOI HOPMEL. [IpnamHbI
HeA((EKTHBHOCTH HOPMBI, TaKUM OO0Opa3oM:
JOKHBIH OO0BEKT MPECTYIUICHHS, MPOU3BOIb-
HOE ONICaHNe MPU3HAKOB AWCIO3UIINH, Helle-
7eco00pa3HOCTh CaHKIMH. D(PPEKTHBHOCTH
CHCTEMBI HOPMBI TIPSIMO 3aBUCHT OT TOYHOCTH
KBaTH(DUKAINN TPECTYIUICHUS U CIPaBEIIIH-
BOCTH HaKa3aHHSL.

Takum 00pa3zoM, 3aKOHOMEPHOCTH, 00e-
creynBaromue APPEKTHBHOCTh  CHCTEMBI,
YKa3bIBAIOT HAM BO3MOKHBIC HAIIPABIICHUS CO-
BEPIICHCTBOBAHUS YT'OJOBHO-TIPABOBOH HOP-
MBI WJIH TIpaBHUJIa €€ KOHCTPYHUPOBAHHS C TOH
[IeJTbI0, YTOOBI OKa3bIBaTh 3(P(HEKTHBHOE pa3-
PYLIUTENBFHOE BO3ACHCTBHE HA CHCTEMY IIpe-
CTYTLICHHSL.

[IponemoHCTpHpYEM MPAKTHUESCKYIO IIECH-
HOCTPH HAITNX Pa3MBIIIICHHNA Ha KOHKPETHBIX
npuMepax. Haunem ¢ BOIIPOCOB oIpeneseHus
(oTTMCaHMSI) LIENH YTOJIOBHO-TIPABOBOH HOPMBI.

Bozsmewm ct. 228 YK PO. Hazpanue mpax-
TUYECKH WACHTUYHO IHCIO3WIUU — OIIpe-
ICTUTh IeNb yTOJIOBHO-TIPABOBOW  HOPMEI
U3 TEKCTa 3aKOHA BEChMa 3aTPYAHHUTEIHHO.
B Teopum jxe yromoBHOro mpaBa OOBITHO
YTBEPXKAAIOT, 4TO OOBEKTOM COCTaBa TAHHOTO
MPECTYIUICHUST BBICTYTAET «JICTAJTBHBIN 000-
POT HApPKOTHKOBY. Ho mpecTymHuK, coBepias
mogoOHOE TPECTYIICHHE, HE XOYeT INPHYH-
HUTH BpeJ JaHHOMY OOBEKTY, ero Ielb (IIeTh
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CUCTEMbI MPECTYIJICHUS)) — HEMEIULIMHCKOE
moTpediIeHne HAapKOTHKOB, T.€. IJIS IONyde-
HHUSl YAOBOJIBCTBUS, KOTOPOE BENIET K JAerpaaa-
uuu u cmeptu. COOTBETCTBEHHO, LIEIbIO pac-
CMaTpPUBAaEMOI HOPMbI, B KOHTEKCTE BUIOBOI0O
00BEKTa — «3JJ0POBbE HACEIEHMS», JOJIKHO
OBITh «METUITMHCKOE MOTpPEOJICHHE HApKOTH-
koBy». Kasyc, Takum 0O6pazoM, B TOM, 9TO €CTh
HOpMa, HO OHa OXpaHSET He TO, YUEMY pealib-
HO NpUYHUHAETCS Bpea npectyiuienueM. Kpu-
TUYECKH Ba)KHOE OOLIECTBEHHOE OTHOLICHHE
HE HAaXOAUTCS IOJ YrOJOBHO-IPABOBOM OX-
paHoil, a OKOHUCHHOE OOIIECTBCHHO-OIIACHOE
JIesTHUE OCTAeTCsl HEHaKa3yeMbIM — €ClId Hap-
KOMaH yCIIeBaeT yHOTpeOUTh NPUOOPETEHHBIN
HapKOTHK, €r0 HEBO3MOXHO MPHUBJEYb K yIo-
JIOBHOW OTBETCTBEHHOCTH.

Hpyro#t mpumep — 4. 1 ct. 301 YK P®.
NmeeM nopoOHYI0 XKe CUTyaluIo ¢ Ha3BaHUEM
CTaTbhH, OHO NMPAKTHUYECKH COBMAJIAET C JUCIIO-
3unueil. B mureparype oOBIYHO yTBEPKAAIOT,
YTO €CJIM Peyb UJET O HE3aKOHHOM 3aJepika-
HHUH, COOTBETCTBEHHO, HOpMa OXPAaHSET «3a-
KOHHOCTb 3aJiepykaHus». PeanbHON ke 1esbio
JAaHHOW HOPMBI SIBIIIETCS oOecredeHue 006o-
CHOBAaHHOIO 3aJIep)KaHUs I003PEBAEMOroO,
T.€. 3aJIepXKaHus, KaK MIPaBUJIO, IPECTYITHHUKA,
1 9T0 OOYCIIOBIICHO OCHOBAaHHSIMH 3aJepiKa-
HUS, T.e. (paKTaMH, YKa3bIBAIOUIUMH Ha MpPH-
YaCTHOCTh JIMIIA K HPECTYIUIEHUIO, — €clu
Pa3MBILUIATh B KOHTEKCTE BUJIOBOIO 00BEKTa
CMHTEPECOB MPABOCYIUD», KOTOPbIE 3aKJII0Ya-
IOTCS B yCTAHOBJIEHUH UCTUHBI 10 YTOJIOBHOMY
JIeJly: TOCTOBEPHBIX OOCTOSTENHCTB COOBITHS
MPECTYIUICHUS, €r0 TOYHOH KBaMH(UKALIUH,
Ha3HAYeHUM  CIpPaBeIJIMBOIO  HaKa3aHUS.
Pa3Be cnenoBarens uMeeT 1eNb HapyLIUTh
(hopmanbsabie HOpMBI YIIK P® — 3akoHHOCTH
B IIPOLIECCYAJIbHOM CMBICJIE — UJIM 3TO KaK-TO
BJIMSIET HA YCTAHOBJIEHUE UCTUHBI 110 YTI'OJIOB-
HOoMY neny? Ero uenb (1esib CUCTEMBI IIPECTY-
IJICHUS) pyTras — 3aJiep>KaTh JULO, B OTHOLIE-
HHUM KOTOPOro, coriacHo nonoxeHusm YIIK
P®, Het ocHOBaHUIl 4715 MOAO3PEHUS B COBEP-
LIeHUM NIpecTyrieHus. VHbIMU cioBamu, 3a-
KOH, II0 CYILIECTBY, yKa3bIBaeT Ha HEIPUYaCT-
HOCTb JIMLAa K COBEPILICHHUIO NPECTYIICHUs,
HO ClIeloBaTellb 3a/Iep>)KUBAET €ro MO CBOEMY
[IPOU3BOJTY, YEM U IIPUUYUHSET CyIIeCTBEHHBIN
Bpe/l HHTEpecaM MPaBOCyIusl.

Eme nmpumep — 4. 3 c1. 299 YK P®, oH oco-
OenHo sipkuii. HazBanuto HOpMEI (iesn cucTe-
MBI yTOJOBHO-IIpaBOBOM HOpMbI) «He3akoH-
HOE BO30Y>K/IEHHE YTOJIOBHOIO Jejia» IpPIMO
MIPOTUBOPEYUT JUCIIO3ULIUS, B KOTOPOH yKa-
3bIBAa€TCA LIEJIb NPECTYIJICHUS (CUCTEMBI Ipe-
CTYIUICHHUS), HUKaK HE CBsI3aHHAA C KeJlaHUEM
MOCATHYTb Ha UHTEPECHI MPABOCYIUS — «BOC-
MPENsATCTBOBAHUE NPEAIIPUHUMATENbCKOI Jie-
sTesibHOCTH». COCTaB MOMECTUIIN HE B Ty TJa-
By. Kakue-mnbo mHTEpeCh MpaBOCyIus 3/1eCh
MOTYT BBICTYIIaTh TOJIBKO B Ka4eCTBE TaK Ha-
3BIBAEMOTO JIOTIOTHUTEIHHOTO 00BEKTA.

PaccmoTpum mpuMepsl poOieM TUCTIO-
3ULIUHM YTOJIOBHO-IIPABOBOW HOPMBI, KOTOpbIE
BCKPBIBAIOTCA MpPEJICTaBICHHEM O Hell Kak
0 OJIOKE YIIpaBIICHUS CUCTEMOM.

Ta xe ct. 228 YK P®. Ilenp npecryme-
HUSI, KaK MBI [I0JlaraeM, — HEMEIULIMHCKOE T10-
TpebJeHne HApKOTHKA, a HOpMa IPEAIIHCHIBa-
€T HaKa3bIBaTh TOJIKO 3a PUT'OTOBUTENIbHbBIE
JIefcTBUS, BeAyIUe K MPECTYIHOMY Pe3ylib-
Tary.

Eciu B3a1e nucniosnimro 4. 1 ct. 301 VK
P® «3aBeqoMo HE3aKOHHOE 3aAepiKaHUE»,
TO B KOHTEKCTE LIeJIW HOPMBI OYEBHIHO, YTO
oHa c(hOpPMYIHpPOBaHA UYPE3MEPHO IIHUPOKO,
OTCYTCTBYIOT KOHKPETHBIE IpPU3HAKH He3a-
KOHHOTO JESHUS, KOTOpBIE OBl yKa3bIBall
0 3aJepXKaHUM OYEBUIHO HENPHUYACTHOrO
K MPECTYIUIEHUIO YeJIOBeKa — BBICOKH PUCKU
[IPUBJIEYEHUS] HEBUHOBHBIX B 3aBEIOMO He3a-
KOHHOM 3aJiepXKaHuu cjefoBaresieil — sBHbIN
HEIOCTaTOK YIIPaBJICHUs HaKa3aHUEM. JTO ke
0OCTOSITEIIBCTBO TTO3BOJISET MPOU3BOIIEHO WITH
n30uparenbHo BO30YKIaTh YI'OJIOBHBIE [eJia
[0 IpHU3HAKaM JaHHOIO MPECTYIUIEHHUS, YTO
Ype3MEpHO Neperpy’x aeT BXOA JaHHOH HOp-
MBI, B CHUTy 4ero nenaeT ee Hed(p(eKTHBHOM.
3aKOHOIATEIN0 CIIEOBAIO OB PACTOIKOBATH
3aBEIOMYI0 HE3aKOHHOCTBH 3aJIepyKaHus Kak
3a/iep)KaHue I0JJ03PEBaEMOro B COBEPILIEHUU
MpecTyIUIeHusT 0e3 OCHOBaHUs, IPELyCMO-
tpenHoro YIIK P® (Baburin, Surikhin, 2004).

[IpuBenemM mpuMepbl MPOOJIEM CaHKIIHHA
YTOJIOBHO-TIPABOBEIX HOpM (OJIOKa WCIONHE-
HUSI), BCKPBIBAEMBIX CUCTEMHBIM IOJIXOA0M.

HanomHum, caHKIMHN TOJIKHBI UCKJIIOYATh
BO3MOKHOCTb JOCTMO)KEHHUSI IMPECTYIHBIX Le-
JIel, TMIIaTh NPeCTYIJICHUE BCSIKOIO CMbICTIA.
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A Teneph naBaiiTe 3agyMaeMcsi, KaKou
BHJI HaKa3aHWsl W3 IMPEIyCMOTPEHHBIX COOT-
BETCTBYIOIIMMH CAHKIUSIMH CIIOCOOCH JIH-
UTh  IEJIECOO0Pa3HOCTH  MPECTYIUICHUS,
MPEyCMOTPEHHOTO, HAINpUMep, CT.CT. 228,
228!, 290 YK P®? Jleno B TOM, YTO: HApKO-
MaHHUs TPAKTUYECKH HEW3IedyuMa B TIOfa-
BIISIFOIIEM OOJIBIIMHCTBE CIy4acB; MPHUOBLIb
B HapKoOW3Hece, KOTOPBIH 0OecreuynBaeTcs
Ha YpOBHE TOCYAapCTB, OOJbIIE, YeM B TOP-
TOBJIE YTJIEBOJOPOJIAMH; JIOXOJ] OT B3STOK TIe-
PEKpBIBaeT JIO0YI0 «aMOPTH3AIHMIO», YacTO
JIeJTaeT camMy YTOJIOBHYIO OTBETCTBEHHOCTH
Hepeanu3yemoil. TpeOyemMoro amexBaTHOTO
BH/Ia HaKa3aHWSI HET B CAHKIUAX YKa3aHHBIX
YTOJIOBHO-TIPABOBBIX HOPM. TakuM 00pa3om,
e TPUBEACHHBIX  yTOJOBHO-TTPABOBBIX
HOPM HE peanu3yroTcs. HecKolbKo HIXKE MBI
MoJIpoOHEE PACCMOTPHM JJaHHBIC TTPUMEPBHI.

C npyroii CTOpPOHBI, €CJIF TOBOPHUTH O TIpe-
CTyIUIeHnH, TipeaycMoTperHoMm 4. 1 cr. 301
VK P®, To m100601i 13 BO3MOKHEIX BUJIOB HaKa-
3aHUs (OrpaHUYCHHE CBOOO/IBI, IPUHYIUTEIIb-
Hble pabOTHl C JIWIIEHWEM IpaBa 3aHUMATh
OTIpe/Ie]ICHHBIC JOJDKHOCTH WU 3aHUMAaThCS
OTIpEJIeIICHHON JesITeIbHOCTBIO, apecT, JIHIIIe-
HHE CBOOOJBI C JIMIICHWEM IpaBa 3aHUMATh
OTIpe/Ie]ICHHBIC JOJDKHOCTH WU 3aHUMAaThCS
OTIPEJICIICHHON JESITeTbHOCTBIO) TI0 OTHOIIIE-
HUIO K KOHKPETHOMY TMPECTYIUJICHUIO BEPO-
SITHO Ype3MEPEH, TOCKOJIBKY UCKIOUaeT Mpo-
JIOJKCHHE CIY)KOBI B MPAaBOOXPAHHUTEIBHBIX
opranax. [lomoOHbIE TpPECTYIICHUS COBEp-
MAI0TCsl, KaKk MPaBUII0, HanOOJIee ONMBITHBIMA
(unTail — MEeHHBIMHU) COTPYAHUKAMU B TIEPUOT
Kpu3uca uX NpoPecCHOHATBHOIO CTAaHOBIIC-
HUSI — TIPU OIPENICICHHBIX 00CTOSTENbCTBAX
JOCTATOYHO OBbLIO OBl HaKa3aHHe, IOA0O0HOE
«OTPaHWYCHUIO 10 BOCHHOH CI1yx0e», HalpHu-
Mep, OrpaHHYeHHE 10 CIy)0e B MpaBooXpa-
HUTEIBHBIX OpTaHaXx.

[locnennue mpuUMeEpHl  JAOMOJIHUTEIHHO
JIEMOHCTPUPYIOT ~ TPOOJIEMATHKY  CAHKIIUH
YTOJIOBHO-TIPABOBBIX HOPM B YacTH Ha3Ha-
YEHUsI HAaKa3aHWs 32 COBEPIIAeMbIC MPECTY-
IUICHUS, T.€. BBIXOJOB CHCTEM YTOJIOBHO-
paBoBbIX HOpM. CyThb €€ 3aKIIF0UaeTCsl B TOM,
YTO 3a TPECTYIUICHWE Ha3HA4YaeTCsl Hakasa-
HHE, KOTOPOE OOBIYHO OICHUBACTCS TaKUMU
KPUTEPUSMH KaK CIIPABEIIIMBOCTD, CTPOTOCTb,

HO HE IenecooOpa3HocTh. Hasnawaemoe Ha-
Ka3aHUE HE CBS3BIBAIOT C A(P(PEKTUBHOCTHIO
YTOJIOBHO-TIPABOBOM HOPMBI, TIOTOMY 4TO
HE BOCIIPHHUMAIOT €€ KaK CUCTEMY, Y KOTOPOH
€CTh KOHKpETHAs IeNb. BO3HUKAST MILTIO3US
BO3MO)KHOCTH ITPOU3BOJIGHOTO HA3HAUCHHS
HaKa3aHMUS.

Takum  oOpaszoMm, Hed()HEKTUBHOCTH
YTOJIOBHO-TIPABOBOM HOPMBI — 3TO €€ HeIo-
craToyHas cucreMHocth (Gaides, 2005). Oqau
YTOJIOBHO-TIPABOBBIC HOPMBI B TOJHOH Mepe
MPEICTABIAIOT COOOH CHCTEMYy M SBISIOT-
cst 3 peKTHBHBIMH, IPYTHe COOTBETCTBYIOT
MIPEICTABICHUSIM O CHCTEMe Onaromaps cio-
JKUBIIEHCS cyneOHON MpaKTHKE WX HAyIHO-
MY TOJIKOBaHHIO, HO €CTH YTOJIIOBHO-IIPABOBBIE
HOPMBI, KOTOpBIE COACP)KAaT CHCTEMHYIO
omuOKy (Surikhin, 2019), cuctemoii He SBIIS-
I0TCSl — TaKue HOPMBI Hed((PEKTHUBHBI, 4acTO
HA3BIBAIOTCS «HEPAOOUUMUY.

III. Cucrema Haka3zanmii. Jloruka
HCTOPHYECKOTO Pa3BUTHUS yTOIOBHOTO 3aKO-
HOZATENbCTBA JAaeT OCHOBAaHWE IPEIIOO-
KUTh, YTO TIOBTOPSIONINECS HIIEMCHTHl CH-
CTEMBI YT'OJOBHO-IIPAaBOBOH HOPMBI B YacTH
HaKa3aHWs 3aKOHOAATENEeM OBUIH ITOCTEICH-
HO OOOOIICHBI M KOHCTPYKTHBHO BBIJCIICHBI
B OTHEIBHBIN YTOJIOBHO-IIPABOBOM HHCTHTYT —
YTOJIOBHOTO HaKa3aHMsI, ObliIa CHOPMYIHpOBa-
Ha, TAKIM 00pa3oM, M «CHCTEMa HaKa3aHHI»
(Tarbagaev, 2016). C mo3unuii 3aKOHOAATEIb-
HOU TEXHUKH ITO OINPABAAHO U MPAKTHUCCKU
y100HO.

CoBpeMEHHBII 3aKOHOAATENb YKE CTAaBUT
HOpMBI OcobenHoi yactn YK P® B mpsimyto
KECTKYIO 3aBHCHMOCTH OT CHCTEMBI Hakasza-
Hui. W crnexyrommast Hamra 3ajgada B HACTOS-
meil paboTe — MOHATH, HACKOIBKO WHCTHTYT
YTOJIOBHOTO HaKa3aHUsI OTBEYACT MPEICTaBIIC-
HUSIM O CHCTEME, 2 COOTBETCTBEHHO, U dPdek-
tuBeH. [103BoINseT TN OH CHCTEMaM yTOJIOBHO-
MIPaBOBBIX HOPM OBITH aICKBATHBIMH CHCTEMaM
MPECTYIUICHUH? YTOIOBHO-TIPABOBBIC HOPMEI
JOJDKHBI 3aBHCETh OT HHCTHTYTA YTOJIOBHOTO
Haka3aHus 1100 Hao0opoT?

[lpunsATO cUMTaTh, YTO CHCTEMa HaKa3a-
HUH — 9TO MepeveHb BUIOB YTOJOBHBIX HaKa-
3aHHMU, U3TOKEHHBIX [0 MEPE YBEIUUICHUS UX
ctporoctu (Tarbagaev, 2016). Ho xak MbI yxke
MIOHUMAaeM, MepeYeHb HE MOXKET OBITH CHCTE-
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MOH, CHCTeMa JOJKHA UMETh LeJb, YIIpaBlIe-
HUE, OPTaHbl MCIOJTHEHUs, BXOM, BBIXOI, CBSI-
31 MexJy 3tuMHu deMeHTamu (Gaides, 2005;
Surmin, 2003). [lepeueHb BHJIOB Haka3aHUH,
yka3zaHHbli B cT. 44 YK PO, Takoii coBoKym-
HOCTEIO IIPU3HAKOB HE 00agaeT.

Tem ue menee ct. 43 YK P® omnpenens-
eT IeTb HaKazaHUs, CT. 14 COHECPKHUT MOHS-
THE TPECTYIUICHHS, Yepe3 KOTOpoe, KaK MBI
MIPECTABIISIEM, OCYIIECTBIISIETCS] YIPABICHUE
Haka3zaHueM. Cratbsa 44 YK P® onwuceiBaer
OpTaHbI UCTIONTHEHUSI CHCTEMBL. BX0 cHCTEMBI
HaKa3aHWi — OOIIeCTBEHHO-OMACHOE MOBe/Ie-
HUE, BBIXOA — OOMIECTBEHHO-TIONE3HOE TOBE-
JICHHE.

D dekTUBHOCTD CUCTEMBI HaKa3aHUH Oy-
IICT 3aBUCETH OT CTEIICHU PEealN3alNu €€ IeTTH
(Sverchkov, 2017).

[IpenmoxxeHHOE WpPEOCTABICHHE O CH-
CTEMe YTOJIOBHEIX HaKa3aHUU MO3BOJISIET 00-
Hapy>KHTh TEOPETUUCCKHE M 3aKOHOIATEIb-
Hble omuOKu. OmUIIeM HEKOTOPHIE U3 HUX,
SIBHBIC.

1. E.A. KanmaneBa, Oyaydwm 3aj0XHH-
KOM KJacCH(pUKAIMN HaKa3aHUsS II0 Mepe
€ro CTPOTOCTH, CUHTACT JIMIICHHUE CBOOOIBI
CIMHCTBCHHBIM J(QQEKTHBHEIM HaKa3aHHUEM
(Kadaneva, 2017). MblI cunTaemM, 4TO Haka3a-
HUE JOJDKHO KJIACCH(HIIMPOBATHECS MO Mepe
(P PEKTUBHOCTH JTOCTIIKCHHUS IIETICH CUCTEMBI
HaKa3aHHs, CIIOCOOHOCTH HUCKITIOUATh IIeIeCOo-
00pa3HOCTh OOIIECTBEHHO-OITACHOTO TOBEJIe-
ausi. Harmpumep, ¢ 2007 1. pe3ko cokpamaercs
YPOBEHb NPECTYHMHOCTH Ha ()OHE IIMPOKOH
MPaKTUKA TMPUMEHCHUS HAKa3aHWH B BHIE
mrpada, HUCOPABUTEIBHBIX U 00S3aTEIBHBIX
pabor (Surikhin, 2015).

2. Ecnu Haka3aHWe HE 3aBHCHUT OT IIpe-
CTYIUICHHS, TO OHO MOMKET OIIPEACIATHCS
MIPOU3BOJIFHO M HE3aBUCHMO OT ITOJIOKEHUH
YK P® (Zvonov, 2017), HO 3TO HENpaBUIIBHO,
MTOCKOJIBKY 3@ Ka)KJJ0€ MPECTYIUICHUE TOJKHO
ObITh TIpenycMoTpeHo B YK P® Hakazanue, ko-
TOpOEe OJIOKMPYET JOCTHKEHHUE IIETH CUCTEMBI
npecryrieHus. [lomoOHOe 0OCTOSATENBCTBO
0COOEHHO Ba)KHO, TIOCKOJIBKY CYIIECTBEHHBIM
MIPU3HAKOM IIPECTYIICHUS SIBISCTCS CaM TIpe-
crynauk (Martsev, 2006). B oTHOImEeHnn Bopa
a¢dekTruBHBIM OyaeT mTpad, 111 HapKOMaHa
TONBKO JINIIEHUE CBOOOABI, IUISI TPETHEro —

JMUIICHUE IpaBa 3aHUMATHCS OIPENCICHHBIM
BUJIOM JICSITEITBHOCTH.

[pecTymuieHre B cucTeMe HaKa3aHUH W3-
HavaJlbHO oOecrieurBaeT moudoop 3hdexkTus-
HBIX BHJIOB HaKa3aHHMH.

3. AHanu3 BXOAa W BBIXOJA CHUCTEMBI Ha-
Ka3aHUl IMO3BOJSET 3aKIIOYUTH, YTO ST OT-
JIETBHBIX KATETOPHH MPECTYIMHUKOB CETOTHS
HET aJIcKBaTHOTO HAKA3aHHSL.

4. Ob6parHasi CBsI3b BBIXOJIA U [IENIN CHCTE-
MBI HaKa3aHUs IO3BOJISICT KOPPEKTHPOBATH
HakazaHue. B mporuBHOM ciydae, 6e3 oOpar-
HOU CBSI3M, MEXaHHW3M YTOJOBHO-TIPAaBOBOM
OXpaHBl UCKITI0YaeT 3(P(HEKTHBHOCTE CUCTEMBI
HaKa3aHUS.

PaccMoTpuM HEKOTOPEIE IPUMEPHL. 32 I10-
TydeHHUe B3SATKH CEromHs HeT d((EKTUBHOTO
HaKa3aHWs, a UM MOria Obl OBITH KOH(HCKa-
nust umyinectsa (Bytko, 2018), HO 3akoHO-
JIaTeqbHO dTa mpobiiema He pemaercs. Jlis
CIIPaBEAIUBOCTH CTOUT OTMETHTbH, YTO OTHa-
CTH peIICHHE MPOOJIEMBI pean3yeTcs depes
mrpad (Nechepurenko, 2017), HO 3TO, KaKk MbI
MOHUMAeM, TIoJTyMepa.

Hpyras mpobiema. B coBpeMeHHBIX yc-
JIOBUSIX JTaXKe JTHUIIEHIE CBOOOIBI HE CITOCOOHO
MPEIOTBPATUTh MPOTUBOIIPABHOE ITOBEICHUE
napkomana (Egorova, 2017). Ho B ct. 44 VK
P® m3navanpHO HET A(PPEKTHBHOTO BHIA Ha-
Ka3aHUs UL HAIero ciaydas. Bo3aMoKHO, 9To
TaKMM HaKa3aHUEeM ObLT ObI OCOOBII BHJI MPH-
HYIUTENBHBIX pab0T B KCTPEMabHBIX yCIIO-
BUSIX, KOTJIa BHCUTHSS Cpe/ia B IIPHOPUTET CTa-
BuJa OBl HAPKOMaHy IPYTHUE LEIH, HAIIpUMep,
CBSI3aHHBIC C DIIEMEHTAPHBIM (PU3UIESCKUM BHI-
JKUBaHHEM — PaOOTHI B JIeCy WU B YCIOBHUSIX
Kpaitaero Cesepa, T.e. Korja Hy>)KHO CaMOMY
3a00THUTCS O CBOEH JKHM3HH, a yHmoTpeOJieHue
HapKOTHKAa PaBHOCHIIBHO cMepTH. B oOrmewm,
9TO MOTYT OBITH Ja)ke W HE MPUHYIUTCIBHBIC
paboTHI, a MeSITENFHOCTH 110 JKH3HeoOecede-
HUIO.

EcTtp mpoGiemBl M Ipyroro xapaktepa.
Uy Tk paHbIlle MBI ONUCHIBATIN HEJOCTATKH Ha-
Ka3aHU 32 3aBEIOMO HE3aKOHHOE 3aJIepyKaHue
(g. 1 ct. 301 YK P®) — ciaumkom yx upes-
MEpPHBI BHIBI HaKa3aHUS, IIPETYCMOTPEHHBIC
caHkiuen nanHo Hopmbl. Ho u cuctema Ha-
Ka3aHUI TakKe HE CONEPKUT COOTBETCTBYIO-
IIET0 BHJIa HAKa3aHUS STOMY IIPECTYILICHHIO.
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TakuM o00pa3oM, cHCTeMa HaKa3aHH,
obmajasi  HEJIOCTATOYHOM  CHUCTEMHOCTEIO,
HE B TOJHOW Mepe pean3yeT COOCTBEHHBIC
[IEJTH 1, KaK CIIe/ICTBHE, MHOT/IA OJIOKUPYET J0-
CTHIKEHHE TIeNIeH CHCTEM YTOJOBHO-TIPABOBBIX
HOPM.

3akuouenue. TakuMm 00pa3oM, KOHIIETI-
TyaJbHBIA aHaIHU3 TpodiieM 3((HEKTHBHOCTH
YTOJIOBHO-TTPABOBOW HOPMBI MO3BOJISIET Cc(Hop-
MYJIHUPOBATH CJIEYIOIINE BEIBOIBL:

1. CoBpeMeHHOE TEOPETHKO-TIPAKTHYEC-
KO€ TMOHWMAaHWE HaKa3aHWS TPEACTABISCTCS
HE CHCTEMHBIM, UTO MPAKTHYECCKH OJIOKHpYET
ero 3(dekTUBHOCTh U 0CO00 OCTPO MPOSBIIS-
eTCs B YaCTH HaKa3aHWS 3a OTAEIbHBIC BHIbI
MPECTYIUICHUH, TPUMEPBI KOTOPBIX TTPHUBEC-
HBI B padoTe.

2. Ilepeuens BUOB HaKa3aHuWil B cT. 44
VK P® cerogus ompeseneH B 3HAYUTEILHOU
CTETIEHU ITPOU3BOJIHHO, B OTPHIBE KaK OT IeNIeh
CHCTEMBbI HaKa3aHHUs, TaK ¥ OT IIeJIeH CHCTEM
YTOJIOBHO-TIPABOBBIX HOpM. Hakazanue moik-
HO JIMIIATh CMBICIIA COBEPIICHUS KOHKPETHOT'O
MPECTYTIUICHUS B TEKYIIEeH COIMaIbEHON cpere,
B pe3yJIbTaTe 4Yero OyAyT JOCTHTAThCS ICIN
HaKa3aHWs U, KaK CIEJACTBUE, PEIIaThCsl 3ala-
4y, crosiiiue nepen Y K PO.

OnHako yroJIOBHOE HAaKa3aHUE SIBIISIETCS,
TaK Ha3bIBAEMBIM ITOCJICIHUM JIOBOJOM, CBOE-
T0 pofa «XUPYPrudecKumM» BMEMIATEIILCTBOM.
M3HavanbHO BCE-TaKU HE OHO MPEAHA3HAYEHO
00ecCMBICTTUBATh COBEPIICHHE TTPECTYTIIICHHUS.
DTO MOJKHBI JIeTaTh Pa3IMIHbIe COIUAIBHBIC
WHCTUTYTHI, CTUMYJHPYIONIAE TTPAaBOMEPHBIN
c110co0 JTOCTHIKEHUS JKM3HEHHBIX Heei. [enn
HaKa3aHWsl B CBOCH OCHOBE — Mpeaynpexe-
HHUE pEeIUInBa B IIMPOKOM CMBICIE, TPEIy-
MPEXKJICHNE TTOBTOPEHUSI COBEPIIEHUSI HOBBIX
MPECTYIUICHUH, B TOM YHCIIE U HEOCTOPOXK-
HBIX. B cucTeMe 0oOIEeCTBEHHBIX OTHOIICHUH
JIOJKHA OBITh, W CYIIECTBYET (DAKTHUCCKH,
marpuna (cembsi, mkona, BY3wl, TpymoBbie
KOJIJICKTHUBBI, CIIOPTUBHBIE, BOJIOHTEPCKUE O-
TaHU3AIMHY | T.I1.), GOPMHPYIOIIAs COIUATLHO
MOJIE3HOE TIOBEJIEHNE, a YTOJOBHO-TIPaBOBAS
HOpMa M HaKa3aHWe, KOTOPOE OHa IpeycMma-
TPUBAET, SBJISIIOTCS TOJIBKO AJIEMEHTOM, TO/-
CHCTEMOU 3TOM MaTPULIBL.

3. Haka3zanue OIIMOOYHO OLIEHMBATHL €T0
CTPOTOCTHIO, TSKECTBIO BUA U pa3mepa (Cpo-

Ka) JUIICHUHA U OTpaHUYCHUH IpaB U cBOOO
OCY)XJIEHHOTO, YTO MEIAaeT JOCTHKCHHIO
aJIeKBaTHOCTH €ro IpuMeHeHHUs. Hakazaxue
JIOJDKHO TU((EPEHITMPOBATECS 0 TPU3HAKY
(P PEKTUBHOCTH MPUMEHHUTEIHHO K KOHKpET-
HOMY BHIY MPECTYIUICHHUS U IPECTYTHUKY.

4. YK P® 1996 r. cuenan OOABLION mmiar
B pa3sBUTHU TIIepeYHs BHUIOB HaKazaHUH,
YTOJIOBHO-TIPABOBBIX HOPM B IIEJIOM, TEM
HE MEHee CYIIEeCTBYIOIIAs CUCTeMa HaKa3aHUH
B YK P® He BnonmHe 0TBe4aeT peasibHBIM TI0-
TpeOHOCTSIM pa3BUTHUS rocynapcTsa M oOIe-
crBa. YK P® kak nmoacucremMa HeZOCTAaTOYHO
3(h(HeKTUBHO paboTaeT Ha BHEITHIO CHCTEMY,
KOTOpast ero co3mana s cebs. 3mensercs
CoIMabHAs cpena (MIH ee KTO-TO U3MEHSIET),
OHA 3aTeM H3MEHSET CO3HAHNE U TIOTPEOHOCTH
genmoBeka. [109ToMy JOMKHBI CBOEBPEMEHHO
1 aJIEKBaTHO U3MCHSITHCS YTOIOBHO-IIPABOBBIE
HOPMBI, CHCTEeMa HaKa3aHWH, 4To, K CoXaJe-
HUIO, POUCXOANT He Beerma. CompanpHas Ch-
cTeMa (M ee MOACUCTEMEI) TOJKHA pa3BUBATh-
Csl, ’HAYEC OHA MOJKET HadaTh JIETPaJHpPOBATH,
paspymarbcs.

5. CoBpeMeHHOE HWH(MOPMAIMOHHOE 00-
mecTBO TpedyeT, YTOOBI IPHUOPHUTETHI yTO-
JOBHOTO HaKa3aHHWs OBUIA TEPECMOTPECHBI
B CTOpOHY oOecredeHuss Oojiee MOITHOTO
TOCYJapCTBEHHOTO TPUHYIUTEIHFHOTO BO3-
NCWCTBUSI Ha TIPECTYITHUKOB KaK JJIEMEHTOB
CHCTEMBI IIPECTYIUICHHS, Ha HOCUTENEH Iielre-
ToJIaraHus U yIPaBICHHS, KOTOPHIC HEOIIPaB-
JAHHO OCTAIOTCS B TEHH PSIOBBIX HCIIOIHUTE-
JeW TIPeCTyTUICHHS.

6. CoBepIICHCTBOBaHHE CHCTEMBI Haka-
3aHUH KOHIIETITYaJIbHO MOJDKHO HAYMHATHCS
C CHCTEMHOTO MOJCIHPOBAHUS KOHKPETHO-
r'0 MPECTYIUICHUS, Pa3BUBATHCS B CHCTEMHOE
MOZETHUPOBAHNE YTOJOBHO-TIPABOBOI HOPMEL,
3aBEpIIATHCS CHUCTEMHBIM MOJACITHPOBAHHEM
HakazaHus. [Ipum 3TOM cHcTeMa YTrOJOBHO-
MPaBOBOW HOPMBI TPU3BaHA pPa3pyllaTh CH-
CTeMY IIPECTYIUICHHS, a CHCTeMa HaKa3aHWH
JIOJDKHA HE MEIIaTh ATO JeNaTh, a TO3BOJIATH,
cnoco0cTBOBaTh pereHuto 3aaad YK P®. Tak
Oyzet oOecnieunBaThCs U YCHIIMBAThCS A (hek-
THUBHOCTB YTOJIOBHO-TIPABOBEIX HOPM.

7. OnucaHHBIN UKI TOKEH MOBTOPSTH-
Csl IO Mepe HeoOXOIUMOCTH (TIPH CHIDKCHHH
(P PEKTUBHOCTH YTOJIOBHO-IIPABOBOI OXpaHbBI
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OTAENLHBIX HauboJiee BaKHBIX OOIIECTBEH-
HBIX OTHOIICHWH), IO MEpe BUIOU3MEHEHUS
BHEIIHEW CHCTEMBI, T.€. CHCTEMbI (PAKTUUYCCKU
CYHIECTBYIOIIUX OOMIECTBEHHBIX OTHOIICHUH.

[Ipu >TOM 1JIsT BEPHOTO TMOHWMAHUS CY-

YTO HaKa3aHHWE — JaJIeKO HE OCHOBHOM HH-
CTPYMEHT OOLIEro NpeAynpexaeHus IpecTy-
IJICHUH. DTa Ienb y Haka3aHus (aKTHIeCKU
CTOUT Ha Tepu(epHH, TOCTUTACTCS MOIMYTHO
C €ro OCHOBHOI 11eJIbI0 — YaCTHBIM IpenyIpe-

mecTBa Acja XO04YETCd CIIC pa3 HAaIlOMHUTD, KIACHHUCM.
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Cubupckuil pedepanvrwlil yHusepcumem
Poccuiickaa @edepayus, Kpacnoapck

AHHoTanms. l{enbio cTaThy SBISIETCS HCCIEI0BAHUE TEOPETUUECKUX MTPEACTABICHUN
0 IIPU3HAKaX COCTaBa MPEeCTYIUICHUs, TPEAYCMOTPEHHOTO YacThio 1 ctareu 169 YronosHoro
kozpekca P®, u npakTuku ee npuMeHenus. Heo6xoauMocTs 3Toro o0yciaoBieHa 3agadeit
YCKOPEHHOTO Pa3BUTHS DKOHOMHKH. MCTIonb30BaHbl O0OIIeHAYYHbIE (IMaIEeKTUYECKHE,
(hopManbHO-TOTHYECKUE, JSNYKINA U UHIYKIUS, aHAIU3 U CUHTE3) U YaCTHOHAYYHbIE
(opmanbHO-TIPABOBEIE U T.JI.) METO/IBI UCCIIEIOBAHNUS. [IpUBEIeHBI ApIYMEHTHI B TIOJIB3Y
HEJIOIYCTUMOCTH TOJIKOBaHUSI BOCTIPEIISITCTBOBAHUS 3aKOHHOM MpeNpUHUMATEIHCKON
WJIN UHOM JIeATENIbHOCTH KaK JIESTHUS, BJIEKYIIETO HEBO3MOXHOCTh UJIU CYIIECTBEHHOE
OTpaHUYeHHUE YKOHOMUYECKOU AesTeNbHOCTH. [lonHsATa mpobieMa HEOOXOIUMOCTH
pa3rpaHuyeHus MPECTYITHOTO BOCIPENATCTBOBAHUS U aIMUHUCTPATUBHO HaKa3yeMoro
OTPAaHUYEHHUsI KOHKYPEHIIMM OpraHaMH BJIACTH, OpraHaMU MECTHOTO CaMOYIIpaBJIeHUs,
a TaK)ke MHBIMHU aJIMUHUCTPATUBHBIMHU JIETUKTaMHU. Y TOUHSIETCS COJIepKaHue yMBbICIIa.
PestomupyeTcs, uTo Ha coBpeMeHHOM 3Tarne ctarbs 169 YK — BaxxHbIN 111 pa3BUTUA
9KOHOMHUYECKOH JIeSTEIIbHOCTH MTPABOBOM MHCTPYMEHT, TPEOYIOIUI 3aKOHOAATEIbHOM
J0pabOTKH.

KuarwoueBble cioBa: BOCHPCIATCTBOBAHUC 3aKOHHOU Hpe,E[HpI/IHI/IMaTeJILCKOﬁ HJIIn
HHOU ACATCIIBHOCTHU, OTCYTCTBHEC HeO6XOZ[I/IMOCTI/I YCTaHOBJICHHUA CYHICCTBEHHOCTHU
BOCIIPCIIATCTBOBAHUSA,; pa3srpaHUYCHUE BOCIIPCTIATCTBOBAHNA U OTPaAHUYCHUA KOHKYPCHIUN
OopraHaMu BJIAaCTH, OpraHaMH MCCTHOTO CaAMOYIIpaBJICHUA; MAaJIO3HAYNUTCIbHOCTD
BOCHPCIATCTBOBAHUA.

Hayunas cneunanbHOCTh: 5.1.4 — yrojoBHO-IpaBOBbIE HAYKH.

Hutuposanue: lumko U. B., Pomanosa JI. 1 YronoBHo-npaBoBble ciocoOBl oOecnedeHus
HE BOCIIPEIATCTBOBAHMUS 3aKOHHOMU MPENPUHAMATEIHCKO HITH HHOH AesTenbHoCTH. JKypH. Cub. hedep.
yu-ma. I ymanumapnuie nayxu, 2023, 16(5), 705-714. EDN: ZTXBCY

BBenenue

IIepexon Poccum k peIHOUHON 3KOHOMUKE
OBLII HETIPOCTHIM ISl TE€X, KTO HaMEpEeBaJICS
OCYIIECTBIIATH MPEANTPUHUMATEIBCKYIO Jes-
TENBHOCTD. J{OJKHOCTHBIE JIMIIA OPTraHOB UCTIO-
HUTEIBHOW BJIACTHU «II0 HHEPLHUW» MIPOJOIIKA-
JI OTHOCHUTHCS KO BCEM IOPUIHYECKUM JINLAM
KaK K O0BEKTY YyIPABICHHS: PEIIaiu BOIIPOC
0 11eJIECO00Pa3HOCTH CO3/IaHUs IOPUINIECKOTO
JIMIa C y4eTOM ero Oyayuiei 1esTeIbHOCTH,
3aKJIFOYAJIN IOTOBOPHI C BHOBB CO3JJaHHBIMH

KOMMEPYECKUMH OPTaHU3AIHSIMU O BHITIOJTHEHUH
TTOCJICTHUMH TIEJIOTO Psifia HE YCTaHOBJICHHBIX
HOPMAaTUBHBIMHU aKTaMH 0053aHHOCTEH, MHOTHE
73 KOTOPBIX 3aKOHO/IaTEIILCTBOM BO3IIATalINCh
Ha OpraHbl MECTHOTO CAMOYTIPaBIICHUS.
NMeHHO TIOATOMY  KOHCTHTYITMOHHOE
MpaBO Ha CBOOOJHOE HCIIOJIb30BAHHE CBOMX
CHOCOOHOCTEW W UMYIIeCTBA JUIS TPEATNPHUHH-
MAaTENbCKOW U MHOM HE 3aMpeleHHON 3aKOHOM
SKOHOMHUYECKOH JIESITEILHOCTH HE OCTaJIOCh
JIeKIapanued, a ObUIo 00ecreueHo HOpMaMu
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psna oTpacieil mpaBa, BKJOYas YIOJOBHO-
npaBoBble. Tak, B YronoBHOM Kojekce P®D
1996 1. 3TO TpaBO BIEPBBIC OBLIO 3ANTUIIICHO
crienuanbHoi ctathed 169 «BocmpemnsitcTBo-
BAaHME 3aKOHHOM MpeANpPUHUMATEIbCKON Aed-
TenpHOCTHY. [lo3MHEE HAa3BaHME CTATHH OBLIO
PaCLIMPEHO: B HETO IOCIIE CJIOBA «IIPEeaPUHU-
MaTeJIbCKOW» BHECIM CIIOBOCOYETAHUE «HUJIU
HWHOM JeSATENBHOCTHY, a B JUCIO3ULIUU «KOM-
MEpUecKHe OpraHu3alum» ObUIM 3aMEHEHbI
Ha «ropuamdeckue iuma». Kazamxock ObI, HO-
Basi peAaKLus JOCTaTOYHO pacIlupuiIa Ipejie-
76l TpuMeHeHust ctathll 169 YK: mpecTynmHbIM
CTaJI0 U BOCHPEISTCTBOBAHME 3aKOHHOM nes-
TEJIbHOCTU HEKOMMEPUECKMX OpraHu3alui.
Takum 00pa3oM, 0HA U3 NEPBBIX, MOJHATBIX
B HayKe YTOJOBHOTO IIpaBa, MpoOieM MpHMe-
HEHUs yKa3aHHOMU cTaTby Oblja peleHa.

Bmecre ¢ TeM OCHOBaHMS yAEIUTH BHU-
MaHHE€ CTaTbhe, YCTAHOBUBIIEH YIOJOBHYIO
OTBETCTBEHHOCTb 3a BOCIPENSTCTBOBAaHUE
3aKOHHOU MPEeNNPUHUMATEIbCKON WU WHOU
JesITeIbHOCTH, Ha JTalle, KOorjaa pa3BUTHE KO-
HOMMYECKOM AEATEIbHOCTH CTal0 OCTPOM He-
00X0IMMOCTBIO, €cTh. Jleno B TOM, YTO OJHA
W3 TIPUYUH PEAKOTO MpPUMEHEHUs cTtaTtbu 169
YK — paznudgHOe TONKOBaHHE OOBEKTUBHBIX
U CyOBEKTHBHBIX IPU3HAKOB 3TOTO IIPECTY-
IJICHUSL.

MeTo0/10/I0rH4YeCKYI0 OCHOBY HCCJIeJ0-
BAHUSl COCTABJSAIOT OOILIEHAYUYHbIE METOJbI
(mnanekTudeckuii, (HOpPMaTbHO-IOTHIECKUH,
JeNyKIUs W MHAYKLUSA, aHaJu3 U CHHTE3)
U dYacTHOHayuyHbIe ((hOpMaTbHO-IIPABOBOMH,
[IPaBOBOI'O IPOrHO3UPOBAHUS).

OocyxneHue

Haunem c HEMIOCPECACTBEHHOI'O 00BeKTa
OTOro IMPECTYIJICHUS. HeCMOTpf{ Ha TO, 4TO
K OTOMY JJIEMCHTY COCTaBa Ha ITPAKTUKE 00-
panmraroTcs KpaﬁHe PEAKO, MOJHOCTBIO HI'HO-
PUPOBATH €0 HCJIB3A U TPAKTUYCCKUM pa60T-
HHKaM.

TaK, OIIMCAHHBIC BBIINIC U3MCHCHUSI B Ha-
3BaAHHUH W JUCIIO3UIIMKU YaCTH HepBOfI CTaTbnu
MO3BOJIMJIN HEKOTOPBIM aBTOpaM 3aKJIOYHNTb,
YTO «HETOCPECACTBCHHBIM 00OBEKTOM 3TOT0
NPECTYIICHUSA ABJIAIOTCA HE TOJIBKO CBO6OZ[a
npeaANTPpUHUMATECIBCTBA, HO U CBO60,E[3. II0JIH-

THYCCKOM, PETUTHO3HOM W MHOM OOMIeCTBEH-
HOW J1€ATEIbHOCTH B YaCTH PETUCTPALUU U Jie-
SITEJIBHOCTH HEKOMMEPYECKUX OpraHu3aiuii»
(Klepitskii, 2021: 722), 1160 caenaTh BBIBOJ
00 oxpane ctarbelr 169 YK 3akoHHO#H Hes-
KoHOMHUeckoil nestensHOCTH (Lopashenko,
2006: 237).

[lonaraem, 4TO JONOJHEHHE Ha3BaHUS
CTaTbU «UHOW JESATENBHOCTHIO» HE MO3BOJISA-
€T BKJIIOYaTh B OCHOBHOM HENOCPEICTBEHHBII
00BEKT BOCIIPEIISITCTBOBAHUS, TPEIYCMOTPEH-
HOro cT. 169 YK, cBo00Iy OJTUTHYECKOH, pe-
JIATHO3HON WX NHOM 00IIIeCTBEHHOM AEATEIb-
HOCTH, TIOCKOJBKY 3TH OOBEKTHI HAXOISATCS
3a Tpe/eTlaMy BHIOBOTO 00BEKTa MPECTyILIE-
Huii rnaBel 22 VK.

Kareropnuecku He MOXXeM NOAAEPKATb
U TO3ULHUI0, COTJAaCHO KOTOPOW OCHOBHBIM
00BEKTOM PacCMaTPHUBACMOTO IIPECTYILIE-
HUS «BBICTYTAIOT OOIICCTBEHHBIC OTHOIICHS
B cpepe ToCyAapCTBEHHON BIIACTH, HHTEPECOB
TOCYJapCTBEHHOM CITyKOBI U CITy>KOBI B Opra-
HaX MECTHOTO caMoyIpaBieHus» (Zarubin,
2019: 115). DTOT 0OBEKT BOCHPEIISITCTBOBAHUS
3aKOHHOU MPENNPUHAMATEIbCKON WU WHOU
JESTEIBHOCTH € YYETOM MECTOIOJIOKEHUS
crateu 169 B rnaBe 22 YK MoxxeT UMeTh cTa-
TYC TOJIKO JOTIOJTHUTEJIBHOTO.

Omnwmcanue npectymienus B 4. 1 cr. 169
YK HeoOblYHO: B HEM COYETaeTcs Ka3yu-
cTuaHOE W abcTpakTHOE. U, Kak Bcerma, BTO-
poii croco® omucaHus BBI3BIBAET TPYIHOCTH
B NpUMeHEeHUH HOpMbI. OJHAKO 3aTpyAHEHHE
BbI3BaJIa M KOHCTPYKLHMS COCTaBa IO THILY
¢dopmanbHBIX. OTCYTCTBUE NPUBBIYHBIX KpPH-
MHUHOOOPA3yIOMMX MOCIEACTBUN (CyIIeCTBEH-
HO€ HapylleHHe, KpyIHbIH yiepo u T.1.) Ho-
3BOJIMJIO DSIAY CHEIUATNCTOB YCOMHHUTBCS
B HaJIMYMM OCHOBAHUH U1 KPpUMHHAIU3ALUN
BocnpersitcTBoBanus (Esakov, 2019: 57) nubdo
TOJIKOBATH JIESTHUE, «JI00CHAIIAs» €ro pa3ind-
HBIMH TIPH3HAKAMH, CIIOCOOHBIMH, IO UX MHE-
HUIO, NIOBBICUTH CTENEHb €ro OO0LIeCTBEHHON
OIaCHOCTH.

Tak, HampuMep, B yUeOHOH JHTEepaType
O0BEKTHBHYIO CTOPOHY JTOT'O MPECTYIICHUS
OITUCHIBAIOT KAaK «CO3AaHME KAKUX-THOO II0-
MeX WJIM CO3/IaHHe TaKUX YCIOBHUM, NP KO-
TOPBIX NPEANPUHUMATENbCKAS 1EATEIbHOCTD
CTAHOBUTCS HEBO3MOXKHOM MJIM CYILECTBEH-
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HO orpanmumBaeTcs» (Ermakova, 2009: 239),
a Takoe JIesHue, KaK «MHOe He3aKOHHOE BMe-
LIaTeNbCTBO B JESATEIBHOCTh MHIAMBUIYAJIb-
HOrO NIpeJIpUHUMATENs] WIH IOPUIUYECKOr0
JULA» MHTEPHIPETUPYIOT KaK COBEpLICHHE
«HE3aKOHHBIX JEeMCTBUI, CONPOBOXKIAIOLIUX-
€S KaK yrpo3aMy HacCTYIUJIEHUS! BPEIHBIX I10-
CJIEJICTBUH, TaK ¥ MOATBEPKIAIOLIUMH YI'PO3bI
neiictBusaMmu. ..» (Kovalev, 2018: 155).

OmnpeeneHHoe NOATBEPKIACHUE TO3ULIUN
ABTOPOB, JAIOIIHUX OTPAHUYUTEIBHOE TOJKO-
BAHHME BOCHPEMSATCTBOBAHUIO, MOXHO HaWTH
u B mpaktuke. K mpumepy, B nHOOpMaIIHOH-
HOM nucbMe ['eHmpokyparypsl Poccuiickoi
Denepanun ot 15.08.2016 coobmanock o IByx
CIyyasgX BOCHpENSTCTBOBaHUSA  3aKOHHOM
MpeANPUHUMATEIBCKONW NN MHOHM eATeIbHO-
CTHU COTPYAHUKAMH ITOJIMLIUH, YCTAHOBJICHHBIX
B CraBpomnoibckoM kpae 1 CMoneHCKoi 00a-
cTu. B mepBoMm cityyae BUHOBHOE JOJKHOCT-
HOE JINIO0 00CIEN0BANO C IMPUMECHEHHEM CHII
OMOH od¢ucHOe moMenieHre KOMMepYecKoi
OpraHu3aluu, 7€ B 3TO BpeMs HaXOIUIIUCh
ITOCETUTENIN U KOHTPAareHTHl. Takoe obcieno-
BaHHE, 0TMEYAIOCh B HHPOPMAITHOHHOM ITHCh-
Me, MOBJIEKJIO IPUYMHEHHUE Bpeaa JeJI0OBOM pe-
MyTalKU 3TOH OpraHu3aluu U 3HAUUmMebHble
yowvimku (BeiaesieHo Hamu — WLI11.). Bropoe ne-
SHHE COCTOSJIO B 3aBEOMO HE3aKOHHOM H3bsI-
THUU KOMITBIOTEPHBIX KOMIUIEKTYIOIIKX B Opra-
HU3aL1H, YTO MOBJIEKJIO IPUOCTAHOBIIEHUE €€
npoU3BOOCMBEEHHOL dessmeabHocmu 6oaee uem
Ha nonmopa mecaya (BbraeneHo Hamu — W.II1L).

OmHako mpHBEICHHBIE B WH()OPMAIOH-
HOM IHUCbME IMPUMEPHI BOCHPENSATCTBOBAHUS
MOBJIEKJIM TOCJEACTBUSA, «3aCIyKUBAIOLIUE)
MPU3HAHUS WX JIN00 CYIECTBCHHBIM HapyIIe-
HHEM IIpaB WM 3aKOHHBIX HHTEPECOB I'Pak/laH
nim opranm3anui (4. 1 c1. 285 mw 4. 1 cT. 286
YK), 60 nmaxke TSKKUMH TOCIEACTBUSIMU,
MPEyCMOTPEHHBIMH B 4. 3 CT. 285 U 1. «B»
4. 3 cT. 286 YK (B coorBercTBum ¢ 1. 21 Ilo-
cranoBneHus [Ineayma Bepxosrnoro Cyna PO
o1 16.10.2009 Ne 19).

Hpyras rpynmna aBTOpoB JaeT aJleKBaTHOE
TOJIKOBaHHE BOCIIPENATCTBOBAHUIO, HE CBOJS
€ro MCKJIIOYMTENbHO K CYIIECTBEHHO OI'paHHU-
YUBAIOLIEMY SKOHOMHYECKYIO J1€STeIbHOCTh
(Gladkikh, 2021: 34; Volzhenkin, 2007: 146;
Kozlov, 2014: 155; Naumov, 2016: 391). 1 sta

MO3UIHS TOXKE IOJKPEIUIIeTCS CyneOHOMH
npakTukoid. Bomee Toro, cymel mpm mocra-
HOBJICHUW mpuroBopa mo cT. 169 YK naxe
YKa3bIBAIOT, YTO IPHYNHEHHE CYIIECTBEHHOTO
Bpela SIBISCTCS MPU3HAKOM 3JI0yTIOTPEOICHIS
JOJDKHOCTHBIMHE TTIOJTHOMOYHSIMH, M 3TOT HPH-
3HaK OTHOCHTCS K Pa3rpaHUYHBAIONIUM CO-
CTaBHI IBYX MpecTyIUIeHUH (YTOJIOBHOE NEI0
Ne 191/2008 u3 apxuBa [lepBomalickoro paii-
OHHOTO cyxa T. [1eH3sr).

[Nomaraem, 9T0 OCHOBaHHI OT'PaHUIHBATH
BOCIIPETISITCTBOBAHHUE, IIPEAYCMOTPEHHOE U. 1
cT. 169 YK, creneHp0 «CyIIECTBEHHOCTH
HET.

Bo-1mrepBbIX, Ha3BaHHBIN MTPU3HAK HE yKa-
3aH B qucno3uiuu 4. 1 ct. 169 YK.

Bo-BTOpBIX, TMpH3HAK «BOCHPEMSATCTBO-
BaHHE» BCTpeUaeTcs B IesioM psane HopMm YK
(ct. 124.1, 141, 144, 148, 149 u npyrux). Ux
H3ydeHHue MoKaszaio ciemyromee. B Tex ciy-
gasx, KOT/ia 3aKOHOIATeNb UMEET B BHIY CO-
MIPOBOXKICHUE BOCHPEIIATCTBOBAHMS YTrpo3a-
MU WU MIPHHY K ACHUEM, OH HETIOCPEICTBCHHO
YIOMHUHAET X B HOpME HAPIAY C Ha3BaHHBIM
npuzHakoMm. K mpumepy, B 4. 1 ct. 141 YK
YCTaHOBJICHA OTBETCTBEHHOCTH 32 BOCIIPEIIST-
CTBOBAaHHE OCYIIECTBICHHUIO H30MPATEIHHBIX
mpaB WiId paboTe W30MpaTeNIEHBIX KOMUCCHUH,
a TO K€ NesTHUe, COCOUHECHHOE C MPUHYXKJIe-
HUEeM JTH00 ¢ Yyrpo30il MpUMEHEHUS HaCUIIUS,
MIPECTABIISCT YK KBATH(DUIIMPOBAHHOE TIpe-
crymienune (4. 2 ct. 141 YK). Ba. 1 cT. 144 YK
OTBETCTBEHHOCTH IIPEAYCMOTpPEHA 3a BOCIIpe-
MATCTBOBAHHE 3aKOHHOHW MPOodecCHoHaTbHON
JESATeITBHOCTH KYPHAIHUCTOB MyTeM HMPHUHY K-
ICHUS UX K PaclpoCTPaHEHUIO WIH K OTKa3y
OT pacupoCTpaHCHHs] WHPOPMAIUHU, a B 4. 3
ITOH K€ CTAaThH — 3a TO JKe ACSHUE C yTPO30i
npumMmenenus Hacuius. B 4. 3 c1. 148 YK mpe-
CTYIIHBIM Ha3BaHO HE3aKOHHOE BOCIIPEIIST-
CTBOBAaHHE JEATEIHHOCTH PEITUTHO3HBIX Op-
TaHW3AIMA WIH TPOBEICHUIO OOTOCITYXCHUH,
IPYTHX PEIUTHO3HBIX OOPSIOB WM IIEpEMO-
HUH, a TPUMECHEHNE HACKIIHS UJIH yTpo3a ero
MIPUMEHECHHS yKa3aHbl B KAUeCTBE aJbTEpHa-
TUBHBIX KBaJU(PHUIHAPYIOUINX TPU3HAKOB ITO-
r0 BOCIPENSATCTBOBaHUS (. «O» 4. 4 cT. 148
YK).

B onHoO 13 HOPM 3aKOHOAATENH YACTHIHO
pacKpbIBaeT TOHSITHE «HE3aKOHHOE BOCIIpE-
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MSITCTBOBAHME», YKa3bIBas, YTO B HETO BXOST,
B TOM YHCJIE, YKJIOHEHUE UJIU OTKA3 OT Iepesa-
YU JIOKYMEHTOB JTM00 uMytecTBa (4. 3 cT. 195
VYK).

Kax BuJIHO, HU NPUHYXJIEHUE, HU YTPO-
3bl, HU JEHCTBUS, MOATBEPKAAIOIINE YTPO3BI,
3aKOHOJATelIb B IOHATHE «BOCIPENATCTBOBA-
HHE» HE BKJIAJbIBAET.

B-Tperbux, «mpunuceiBaHUE» BOCIpe-
MSITCTBOBAHUIO B KaKOM-THOO BHUJAE NMpPHU3HAKa
CYILIECTBEHHOCTH O CYTH O3HA4YaeT yTBEpkK-
JeHHEe HEeOoOXOJUMOCTH YCTAHOBJIEHUS CY-
LIECTBEHHOI'0 HapyLIeHUs IpaB M 3aKOHHBIX
HHTEPECOB MOTEPIEBLUINX OT ATOrO IPECTY-
[JICHUS, T.€. IOCIEICTBUN, 003aTeIbHbIX 15
3II0yTOTPEOIICHIUS JOJKHOCTHBIMA TTOJTHOMO-
YUSMM U IPEBBILIEHUS JOIKHOCTHBIX IOJIHO-
mouuid. Ho 3ambices 3akoHOAaTENs B CO3JaHUN
crierualibHoi HOpMBI (4. 1 1. 169 YK) B TOM
U COCTOSLI, YTOOBI JJIS PaCIIMPEHUS IPEICIOB
YIOJIOBHOW OTBETCTBEHHOCTH JOJIKHOCTHBIX
JIUII 32 9TO BOCIPEISTCTBOBAHHUE HE BKIIIOUATh
B JTUCIIO3UIINIO TaK¥Me 00s3aTeNbHbIE MPH3HA-
KU TIPECTYIUICHHUH, MPETyCMOTPEHHBIX «00-
mmu» HopMmamu (cT. 285 u 286 YK), kak mo-
CIIEJICTBUSL.

B-yeTBepTHIX, NPUMEHUTEIBHO HMEHHO
K CYLIECTBEHHOMY HapyLIEHHIO IpaB U 3a-
KOHHBIX MHTEPECOB I'PAXKJAH WIM OpraHu3a-
LMHA KakK MOCHEICTBUIO MPECTYIIEHUH, npea-
YCMOTpPEHHBIX cT. 285 u 286 YK, HeoOxoanumo,
1mo paszwsicHeHnio BepxoBHoro Cyma (m. 18
[ToctanoBnenust [Inenyma BepxoBnoro Cyma
P® ot 16.10.2009 Ne 19), yunTheiBaTh «cTa-
TYC» HapyLIEHHOTI'0 [1paBa U «CTENEeHb OTpULIa-
TEJIBHOIO BJIMSHUS POTUBOIPABHOIO JESTHUS
Ha HOPMaJIbHYIO paboTy Opranu3aluu, Xxapak-
TEp U pa3Mep MOHECEHHOI'0 €10 MaTepuajbHO-
ro ymep0a, YUCII0 MOTEPIEBIINX TPAXKIAH. . . ».

Craryc npaBa, HapyIaeMoro crarbeit 169
VK, BHE COMHEHMSI, BBICOK: 3TO IPaBO rapaH-
tupoBano Koncrurymueit Poccutickoit ®ene-
pauuu. TakuM 006pa3oM, OlHa COCTaBJISIOIIAs
CYILIECTBEHHOCTH HapyLIEHUs MpaB I'pakJaH
WJIM OpraHu3aluil UMMaHEHTHO IIPUCYILa BOC-
MPENATCTBOBAHUIO 3aKOHHON 3KOHOMUYECKON
JESTeNBHOCTH, U YK€ B CHJIY 3TOTO TPYIHO
MOAIePKaTh BHICKAa3bIBAHUS aBTOPOB O HEOO-
XonmuMocTH ero nexpuMuHaim3anuu (Esakov,
2019: 57; Lopashenko, 2006: 238). He craBut-

Csl BeIb BOIMPOC O JEKPUMHHAIU3AIUN Hapy-
MEHUN APYTUX KOHCTUTYIIHOHHBIX MIPaB, XOTS
COCTaBbl TMPECTYIUICHUH, MPETyCMOTPEHHBIX
yacTssMu tniepBeiMu ctateit 137, 138, 141 VK,
CKOHCTPYHMPOBAHBI TOKE KakK (hopMaJibHBIE.

Urto kacaeTrcs BTOPOM COCTABISIOIICH
CYIIECTBEHHOCTH HApYIICHUsI TpPaB Tpax-
JIlaH WA OpTaHu3aluii, TO OTCYTCTBUE B 4. |
cT. 169 YK yka3zaHHOTO MOCIEICTBUS HUCKITIO-
YaeT HEOOXOJUMOCTh YCTAHOBIICHUS CTEIICHU
OTPHUIATEIIFHOTO BIMSIHAS BOCIIPEIISITCTBO-
BaHUS HA JIEATEIBHOCTh IOPUIMYECKOTO JIUIIA
WA UHIWBUYATBHOTO IPEITPUHUMATEIS.

B-msThIX, CAaHKIIMIO YTOJIIOBHO-ITPABOBOMH
HOPMBI TIPU3HAIOT 3aKOHOJIATEIhHBIM BBIpa-
JKEHUEM OOIIECTBEHHOW OIMACHOCTH TMPECTY-
reHns. OOIIeCTBEHHYIO OMAacHOCTh 3JI0YTIO-
TpeOJICHUS JIOJDKHOCTHBIMH TIOJTHOMOYHUSIMH
W TIPEBBIIICHUS THX TOJTHOMOYHH, KOTOPHIC
MPECTYIHBI TOJIBKO B CIyYae CYIIECTBEHHOTO
HapyIICHUS MPaB U 3aKOHHBIX WHTEPECOB TI0-
TEpIIEBIINX, 3aKOHOJATENb OIICHWBAET CaHK-
[HMeH, TMpeaycMaTpUBAIONIEll MaKCHUMalbHOE
Haka3aHUue B BHJE JHIICHHUSA CBOOOIBI O dYe-
TBIpEX JIET. B CBS3M ¢ 3TUM yTBEpKIACHHUE
0 HEOOXOJJUMOCTH YCTAHOBJICHHUS CYIECTBEH-
HOCTH BOCIIPEMSITCTBOBAHUS TTOJTHOCTHIO pac-
cornacyercst ¢ canknuerd B 4. 1 ct. 169 YK:
B HEll HaKa3aHWe B BHJE JIMIIEHUS CBOOOJIEI
HE TIPETYCMOTPEHO BOBCE.

KoneuHo, Ha TIpakTUKE HEU30EKHBI CITy-
4yau, KOT/Ia BOCIPENSTCTBOBAHUE OyAeT Tpea-
CTaBJISITh MaJIO3HAUMTENBHOE JesHue. Takyio
MIPaBOBYIO OIIEHKY, HAITPUMEP, JOJKHBI TIOJTY-
YUTHh yKa3aHWs TJIaB aJIMUHUCTpALMK paiio-
HOB PYKOBOAUTENSIM IOPUINYCCKUX JUIl U WH-
JTMBUAYATBHBIM TPEANPUHUMATEIISIM «KaK-TO
YKPAaCHUTh BXOIHYIO TPYIIY/BXOA B 3aHHE
rnepen HOBBIM TO0OM»: CTOMMOCTBH TaKOTO
yKparieHus (BETKU C €I0YHON UTPYIIKOW VTN
TUPJISTH]IBI), KaK MPaBUIIo, He peBbimaeT 500—
900 py®.

H.A. Kienunkuii oTMeUaeT, 4TO «COBe-
TBI, PEKOMEHJIAIIMNA U TPOCKOBI caMu 10 cede
B KQ4eCTBE BOCIPEMSTCTBOBAHUS TTPEATPUHHI-
MaTeIbCKOW MJIM WHOU JIeITEIHLHOCTH paccMa-
tpuBatbes He MoryT» (Klepitskii, 2021: 724).
C 3THM cJIeyeT COrNIaCUThCS, OJTHAKO He00XO-
JIMMO YYHTHIBATh BCE 0OCTOSATEILCTBA, COIIPO-
BOXJIAIOIIME TAKHE COBETH M PEKOMEHTAIIHH.
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B mnepuox perynupoBaHUsS SKOHOMHUKH
(a He ympaBJeHMS, UMEBIIEIO MECTO paHee)
METOABI ¥ QOPMBI BO3ACHCTBH S HA HEE U3MCHH-
JIUCh, U YIIPaBJIEHHE MOXKET OCYLIECTBISATHCA
TOJIBKO TOCYJapCTBEHHBIMU M MYHHILIMIAJIb-
HBIMU YHHUTApHBIMHM MPEANPUATHAMH, JTUOO
rOCYAapCTBEHHBIMU MJIM MYHHULIMIAJIbHBIMU
YUPESKICHUAMU. ITO IOHUMAIOT U JTOJIKHOCT-
Hble Juua. B »Tol cBsi3u coBeThbl, MPOCHOBI
U PEKOMEHJAllMU HEePEeIKO CTAHOBSTCS CIO-
co0oM 3aKamy(IHpPOBaTh BOCIPEIISITCTBOBA-
HHUE 3aKOHHOW NpeINnpUHUMATENbCKON Hin
HHOM nmesrensHOCTU. K mpumepy, ncxonsmas
OT 3aMECTHUTEIIS TJIaBbl FOPOJIa PEKOMEHAALIMS
PYKOBOAMTENSAM HEKOTOPHIX KOMMEPUYECKHX
OpraHu3aldii He yd4acTBOBAaTh B 3aKyIKax
o0opynoBaHUs JJIsl CTPOMTENIbCTBA JIOJIKHA
KBaTH(UIIUPOBATECI KaK HE3aKOHHOE Orpa-
HUYEHUE CaMOCTOSTEIBHOCTH ITUX OpIraHH-
3alluii, €ciIu IOoJydyaTessiM PEeKOMEHJaluu
MU3BECTHO, YTO B 3THX 3aKyINKaxX Y4YacTBYIOT
opraHuzanuu, K OeHedurapaM KOTOPHIX OT-
HOCSITCSl JIeTH, CYNpyTa 3TOro JO0JKHOCTHOIO
muta oo ae-(hakTo OH caM.

Takylo >Xe IpaBOBYIO OLEHKY CleyeT
IaTh TPOCKOE ATOrO MOHKHOCTHOTO JIMIIA,
€CIM PYKOBOIMUTENSAM OpraHu3allMii U HH-
JUBUIYaJIbHBIM NpPEAIPUHUMATENSIM TOpO-
Jla U3BECTHO, YTO OTKa3 OT HCIIOJHEHUS €ro
«IIPOCHO» COMPOBOKIACTCS KAKHMHU-THOO He-
TFaTUBHBIMU MOCJIEACTBUSAMU.

ITo muenuto H.I. BonpaumapoBoii, ogHa
u3 mpobiem npuMeHeHus ctatbu 169 YK co-
CTOUT B TOM, YTO OHAa B OIPEIEIIEHHOU Mepe
qyOonupyeT  OpU3HaKU — [paBOHApYILEHUS,
npenycmorpennoro cr. 14.25 KoATIl. Onnaxo
aIMUHUCTpaTUBHAs OTBETCTBEHHOCTH JOJIK-
HOCTHBIX JIMI, COOTBETCTBYIOIIUX IC(PUHH-
LHUU JIOJDKHOCTHOIO JIMLA B NpUMEYaHuu |
K crarbe 285 YK, ycraHoBieHa Tonbpko 4. 1 n 2
cT. 14.25 KoAlIl. Bce nnable HOpMBI yKa3aHHON
CTaThbU IPEAYCMAaTPUBAIOT OTBETCTBEHHOCTh
pyKoBoaMTeNEeH OpraHu3aluii ¥ HHIUBHUIY-
aJIbHBIX IpeaIpuHUMaTeNeil.

[Ipu >Tom n3 cankmuit 4. 1 u 2 ct. 14.25
KoAIl BugHO, 4TO 3aKOHOJATENb OLEHUBAET
OOIIECTBEHHYIO OIACHOCTb ITUX HCIHHUH Kak
KpaiiHe HU3KYIO: 32 MX COBEpIIEHHE Mpea-
YCMOTpEH ITpad B pazMepe OT OJHOH 10 IBYX
ThICSTY pyoueit. U ato 00bsicanmo. Tak, ipaBo-

HapylLleHue, IpeyCMOTpeHHoe 4. 1 3Toi cra-
TbU, COCTOUT B HECBOEBPEMEHHOM MJIM HETOU-
HOM BHECEHHUH 3alUCel O IOpUANYECKOM JINLIE
B EI'PHOJI nitrt 06 MHAMBU Yy IBHOM TTPEITPH-
uuMmarene B ETPUIL

HemHorum omacHee 3akoHOAATeNb CYH-
TaeT HapylIeHus, omucaHHbie B 4. 1, 1.1 n 2
cT. 5.63. KoAIl. Tak, 3a TpeOoBaHHE IOJIK-
HOCTHBIMU JIMLAMHU JIJIs NIPEIOCTaBICHUS TO-
CYJapCTBEHHBIX YCIyT JOKYMEHTOB, HE Ipel-
YCMOTPEHHBIX  (pelepatbHBIMH  3aKOHAMHU
U IPUHSATBIMUA B COOTBETCTBUU C HUMU UHBIMU
HOPMaTUBHBIMH IIPAaBOBBIMHU akTaMu Poccuii-
ckoit denepanuy, mTpad yCTaHOBICH B pas-
Mepe OT IISITH JIO JIECSATH ThICSIY pyoineit (4. 2).
W nockonpky B 3TOM e AEHCTBUH MOXKET
3aKJII0YaThCs U MPECTYyIHOE BOCIPENsTCTBO-
BaHUE, 3aKOHOJATEJIb BKJIIOYMI B Y. 2 JTaHHOU
CTaTbW HETaTUBHBIM NMPU3HAK «EC]IU ITH JAeH-
CTBUS HE COJEp)KaT YTOJIOBHO HAKa3yeMmoro
JestHUus». AHaJOrMYHBIM HETaTUBHBIM IpH-
3HAKOM «CHaOeHbl» 4. 1 u 1.1 3TO# crarwy,
OTBETCTBEHHOCTb B KOTOPBIX MPEAYyCMOTpPEHa
3a HapylIeHHE MOopsJiKa MPeIOCTaBICHUs T'O-
CYJapCTBEHHBIX YCIYyI, €ClIi OHO IOBJIEKJIO
HENPeJoCTaBIEHUE rOCYAapCTBEHHON YCIyru
3asBUTENIO MO0 ee MpepoCTaBiIeHue ¢ Hapy-
LIEHHEM YCTaHOBJIEHHBIX CPOKOB. YUHWTBIBas,
YTO IOCYJapCTBEHHAs PErUCTPaLMs U JULEH-
3UPOBaHUE — PA3HOBUJHOCTH T'OCYJapCTBEH-
HBIX YCIIYT, 3HAYUTEJIBHOE CXOJCTBO COCTABOB
9TUX aJMHUHUCTPATUBHBIX JEIUKTOB M Ipe-
CTYIIHOI'O BOCHPEMNSTCTBOBAHUS OYEBUJIHO.
HeraruBHble npu3HAaKK MOMOralOT pa3rpaHu-
yeHWIo npaBoHapymenui (4. 1 u 1.1 cT. 5.63.
KoAIT) c mpecrymnnenneM, mpeaycMOTPEHHBIM
q. 1 ct. 169 YK: cormacHo IMCHO3UIIMHA IO-
CIIeIHEH TIpecTynHBI HE IO0BIC HApYIICHUS
MOpsAJIKa MPEIOCTABIEHUs IOCYIapCTBEHHBIX
yCIIyT, @ TOJIBKO HENPABOMEPHBIN OTKa3 B IO-
CYJapCTBEHHOI perucTpanuy Uin yKJIOHEHUE
OT Hee TNO0 HEeTPaBOMEPHBIA 0TKA3 B BHIAAYC
JULEH3UU Ha OCYIIECTBIIEHUE ONpeesIeHHON
JESITeJIbHOCTH UM YKJIOHEHHE OT €€ BblIJauH.
B 10 xe Bpems pasrpaHUYEHHUIO 3TOro IMpe-
cryrmieHus u 4. 2 ct. 5.63. KoAIl neratuBHbIH
MIPU3HAK HE IOMOXKET, TaK KaK TPYJIHO OIpesie-
JUTh, B KaKUX Clly4yasix yKa3aHHbIE JeHCTBUS
MPHOOPETAIOT TPECTYNMHYIO OOIIECTBEHHYIO
OIaCHOCTb.

-710 -



Irina V. Shishko and Larisa I. Romanova. Criminal-Legal Methods to Ensure Non-Obstruction...

W3yuenue HeOoraTod CyneOHOW M ciel-
CTBEHHOW NPAaKTHUKH MOKa3ajlo, YTO B CTPYK-
Type JessHuH, moanaaamux moja cT. 169 VK,
HEMajo 3alpelieHHbIX aHTUMOHOIOIbHBIM
3aKOHOJATENIbCTBOM. Tak, CyAbl CYUTAIOT
MPECTYIHBIM BOCIHPENSATCTBOBAHUEM OI'pa-
HUYEHUE CaMOCTOSITEIIBHOCTH IOPUIMYECKHUX
JUI ¥ MTHAUBUAYAJIbHBIX IPEANPUHUMATEIEH,
BbIpa3uBILIeecs B HAPYLLIEHUH UX IIpaB Ha paB-
HBII JIOCTYI K IIOCTaBKaM TOBAapOB ISl TOCY-
JapCTBEHHBIX HYX . Takast HO3ULUSA OTpaXke-
Ha, Harpumep, B [Ipurosope 3agHenpoBcKOro
paiionnoro cyaa . Cmonencka ot 13.06.2017
o geny Ne 1-134/2017, a Takxke B [Ipurosope
JleauHckoro paiionHOoro cyzma r. OpeHOypra
ot 19.09. 2018 mo mexy Ne 1-523/2018.

[Ipu aTOM 0COOOTrO BHHMAaHHUS B HAIIeM
HCCIIEJIOBAHUM 3aCy’>KMBAaeT IepeyeHb aK-
TOB/IEHCTBHIA, MPUHAMATH/OCYIIIECTBISATh
KOTOpBIE 3alpelIeHO JOJKHOCTHBIM JIMLAM
OpraHOB U OpraHU3alMM, NepeuuCISHHBIX
B CcT. 15 3akona «O 3amuTe KOHKYPEHIIHI
ot 26.07.2006 No 135-®3 (manee — 303K).
BojbIIMHCTBO M3 HUX, BHE COMHEHHS, Ipe-
MSITCTBYIOT 3aKOHHOM MpeAnpuHUMAaTENbCKON
uinu uHOM nesrenvHocTu. K mpumepy, ycra-
HOBJICHHUE 3aIIPETOB WJIM BBEJECHHE OI'paHHye-
HUN B OTHOLLIEHUH OCYIIECTBIIEHUS KaKUX-JIH-
00 BHJOB NEATEIBHOCTH WM IPOHU3BOIACTBA
OIpe/IeTICHHBIX BHJI0B TOBapoB JHOO BBele-
HUE OI'PaHUYEHUHN CO3JaHUs XO3SHUCTBYIOIINX
CyOBEKTOB B KaKOW-THOO cdepe nesiTenbHO-
ctu (. 1 4. 1 ct. 15 303K) — 310 HezakoHHOE
OTpaHWYCHHE CaMOCTOATENbHOCTH (4. 1 cT. 169
VYK). AHaJIOrHYHO clieyeT KBaTU(PHUITHPOBATh
OrpaHUYEHUE NPaB IOPUIUYECKUX JIUI] U UH-
JUBUyalbHBIX HpealpuHUMaTeNlell Ha Ipo-
Jaxy, TMOKYTIKY, WHOE IpHoOpeTeHune, 00OMeH
toBapos (. 3 4. 1 ct. 15 303K); mauy um yka-
3aHUI 0 NEPBOOYEPETHBIX IOCTABKAX TOBAPOB
JUI OIIpENIeICHHOM KaTeropuu MOKyIaTenen
(3aKa34MKOB) WM O 3AKJIIOYEHUH JOIOBOPOB
B mpuopuTeTHoM mopsiake (m. 4 4. 1 ct. 15
303K), a Takke JesHHS, TPETYCMOTPECHHBIC
m2,5,10 4. 1 ct. 15 303K.

Bmecte ¢ TeM Ha mpakTHKe yKa3aHUs
JOJKHOCTHBIX JIML OOECHEeYUTh 3aKJII0YeHHE
JIOTOBOPOB IOCTABKU C MECTHBIMH IPOU3BO-
JUTEISIMU, HHOT/Ia coyeTarolecs ¢ Tpedopa-
HUEM PacTOPrHyTb JOrOBOPHI IOCTABKHU, PaHee

3aKJIIOUYCHHBIC C JPYTHMH H3TOTOBHTEISIMU,
KBaupuIupyrTcs He mo cT. 169 YK, a kak
aJIMHHHUCTPATUBHO HAKa3yeMOe OrpaHUYCHUC
KOHKYPEHIIMH OpraHaMHU BIJIACTH, OpPTaHAMHU
MecTHOTO camoytpasieHus (ct. 14.9 KoAll)
(Petrov, 2022: 202). U sto He cmyuaiino. Ile-
pEeUNCIICHHBIC JIEUCTBUS MOANANAIOT Mo 00e
CTaTbU.

Kak BugHO, MHOTHE MAESHUS, OTpPaHU-
YUBAIOIIAE KOHKYPCHIIHIO, OTHOBPEMCHHO
SIBIISTIOTCS.  HE3aKOHHBIM OTpaHWYCHHEM Ca-
MOCTOSTEIPHOCTH WM WHBIM HE3aKOHHBIM
BMEIIATEIECTBOM B JIESTEIEHOCTh OPUIIYC-
CKOT'O JIUI[A YUIH WHIWBUIYaIbHOTO MIPEIIpH-
HUMATEIIs.

Hwmenno mpobiema pasrpaHUYCHUS Jes-
HUH, 00pa3yIomNUX IPECTYITHOE BOCIIPEIST-
CTBOBaHUE, H YKa3aHHBIX aIMUHUCTPATHBHBIX
JIETUKTOB CTajla OMHOW M3 MPUYUH IIPUMCHE-
Hus 4. | cT. 169 YK B penkux cnyuasx. Beicka-
3aHHBIC B JINTEPATyPE «PEHENTH» BKIIOYUTH
B aucriosnmuio 4. 1 ct. 169 YK mnocaencrsus
B BuJe ymepba (He KPYITHOTO) JHOO KOPBICT-
HYIO WU UHYIO JTHYHYIO 3aHHTEPECOBAaHHOCTH
(Kovalenko, 2020: 42; Vol‘dimarova, 2020:
18) Bpsizt v 3aCTy KUBAIOT MOICPKKH: yIIepO
OT MHOTHX JIeSTHUH, 00pa3yiomux 00BEKTHB-
HYIO CTOPOHY IPECTYITHOTO BOCIIPEISITCTBO-
BaHUS, HEBO3MO)KHO OIPEACITHUTH, a IMPH3IHAK
JMUYHON 3aWHTEPECOBAHHOCTH, CY.IS IO OIBITY
npumenenus ct. 199.1 VK, «ycranaBnuBaer-
CsD» TIOUTH BO BCEX CITyUasX.

HeoTnoxHyro MoMOIIh B pa3rpaHHuCHIH
MPECTYITHOTO BOCHPEIIATCTBOBAHMS U HAa3BaH-
HBIX BBIIIE aJMHHHCTPATUBHBIX IPOCTYIIKOB
MorJia ObI OKa3aTh BBICIIAsS CyaeOHas HHCTaH-
U, Pa3bsCHUB, B YaCTHOCTH, YTO JESHUS,
npenycmotpennbie cT. 15 303K, omnOBpe-
MEHHO HE3aKOHHO OTpPaHMYMBAIOIINE CaMo-
CTOSITENIBHOCTD OPHINYECKUX JIUI[ WJIH WH-
TUBUAYaTbHBIX MPEITPHHUMATENCH, CIeayeT
kBanuduuposars mo 4. 1 ct. 169 YK, kak
MOCATAIONIMEe Ha KOHCTUTYIHOHHYIO CBOOO-
Iy SKOHOMHYECKOH aesTenbHOCTH. Jl00aBuM,
YTO ONACHOCTHh NMPHHATHUS aKTOB, 3allpelicH-
HBIX CcT. 15 303K, ropas3mo Bblle OMAcCHOCTH,
MPHUCYIIEH aJIMAHUCTPATUBHBIM IIPOCTYIIKAM:
aKTHI CO3MAIOT YIPO3y HApYUICHUS KOHCTUTY-
IUOHHOH CBOOOABI HE OTHOTO CyOBEKTa, a HEO-
MPEIENICHHOTO KPYyTa TaKMX CyObEKTOB.
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Omnako 6e3 3aKOHONATEIHFHOTO BMEIIa-
TENbCTBA B PasTpaHHUCHHE BOCIIPEIISITCTBO-
Banus (4. 1 cr. 169 YK) u yka3zaHHOTO BEIIIE
psiaa MPOCTYIKOB HE 00OWTHCH: 3aKOHOIATENh
00s13aH 1M03a00TUTHCS O HAJIeKAIICH CTCTICHH
sscioctr HopM KoAIl (u. 2 ct. 5.63 u cT. 14.9).

Ccplnasich Ha «IPSMO» TEKCT IEHCTBY-
folero 3akona, nmpodeccop A.D. XKaauHckui
YTBEPXKAACT, 4TO O€3 IMOCIESICTBII HET YMBIC-
Ja, «HET MPECTYIUICHUH B chepe IKOHOMHUYE-
ckoil nesitennbHOCTHY (Zhalinskii, 2015: 338).
OmHako TOYKAa 3pEHHS, COTJIACHO KOTOPOM
B MPECTYIUICHUAX C (POPMAIBHBEIM COCTaBOM
YMBICENI OTCYTCTBYET, B YTOJOBHO-IIPaBOBOM
JUTEpaType NPaKTHUSCKH HE IOACPIKUBa-
ercs. HeoOOCHOBaHHBIM  TPEICTABISACTCS
U YTBEp)KJICHHE O BO3MOXXHOCTH COBEpIIe-
Husl BocrmpensarcTBoBanus (4. 1.ct.169 VYK)
KaK C MPSIMBIM, TaK U ¢ KOCBEHHBIM YMBICIIOM
(Vol‘dimarova, 2020: 18).

[omaBmnsiromee OOJNBIIMHCTBO aBTOPOB
SIMHONYIIHEI B TOM, 9YTO TIPECTYILICHHE,
npenycmorpennoe 4. 1 cr. 169 YK, cosep-
1aeTcsl TOIBKO C MPSIMBIM YMBICJIOM: COCTaB
CKOHCTPYHPOBaH Kak (opMaibHbIH. HeT co-
MHCHHH U B TOM, YTO HH [eJIb, HI MOTHB 005~
3aTeIBHBIMU MMPU3HAKAMH CYyOBEKTUBHON CTO-
POHBI 3TOTO TIPECTYTUICHUSI HE SBIISIOTCS.

OmHako sl KOHCTATaIlMK YMBICTIa Heo0-
XOIIMMO, YTOOBI BHHOBHBIM OCO3HABall HE3a-
KOHHOCTH CBOETO JICSTHUSI.

Tak, M. uakpumuHUpoBanu 4. | ct. 169
VYK 3a TpeboBanue k OOO 3aMeHbI peaMeTa
TOCKOHTPAKTa B CBSI3H C OTCYTCTBUEM Y Opra-
HU3anuu 00s3aTENBHOTO cepTU(HKaTa COOT-
BeTcTBUs. OMHAKO B Cyze OBIJIO yCTAaHOBJICHO,
YTO «B MOMEHT COBEPILICHHS ACSHUS BOIPOC
00 OTHECEHHUH Iperapara K MPOAYKIIHH, TTO/I-
Jexkaeil o0s3aTebHol cepTuUKAnuu, OBLI
CIIOPHBIM, M JIOKa3aTelIhCTBA OCO3HAHHS M.
HEOO0s3aTEIFHOCTH CepTUDUKAIINN TIperapa-
Ta MPEACTaBICHBI He ObLTIY (ATICIUISITHOHHOE
orpenencHrne MOCKOBCKOTO TOPOJCKOTO Cyaa
ot 12.02.2015 mo nemy Ne 10—702/15). M. Gblia
oIpaB/aHa.

Takwum 00pa3oM HeOCO3HAHHE HE3aKOHHO-
CTH JIOJDKHOCTHBIM JIHIIOM CBOETO JCSHUS HC-
KIIFOYaeT BUHY B COBEPIICHUU MPECTYIUICHUS,
npenycmorpennoro cr. 169 YK. U B HacTos-
miee BpeMsl IMaHCHl CTOJIKHYTHCS ¢ HEOCO3HA-

HUEM JOJDKHOCTHBIMHU JIUIIAMH HE3aKOHHOCTH
CBOCTO JESHUS 3HAYUTENHHO YBEIHIUIHCEH.
Takoe yTBepKICHHE OCHOBBIBACTCS Ha PacTy-
el HecTaOMITBHOCTH POCCHIICKOTO 3aKOHO/Ia-
tenascTBa (Tkachenko, 2017: 8). Tak, HaunHas
¢ 2007 r., KOMIMYECTBO MPUHSTHIX B TOX (ene-
panbHBIX 3aK0HOB npeBbimaet 300, B 2016 . ux
komaectBo coctaBuiio 524 (Tkachenko, 2017:
10), a 8 2020 r.— 530 3akonoB (http://duma.gov.
ru/news/50412/).

[Ipu Takoli JHHAMHYHOCTH Qerepaib-
HBIX 3aKOHOB BHECEHHE COOTBETCTBYIOIINX
W3MEHEHU B IIO3aKOHHEBIC aKTHl OOpEUeHO
Ha 3ama3fbIBaHUC, W HE3aKOHHOCTH IIOCIE/I-
HUX B YaCTH, IPUIICAIICH B HECOOTBETCTBHE,
He Bceraa 0e3 Cepbe3HOro HM3YUCHHS MOXKET
YCTaHOBUTh W KBalU(DHUIIMPOBAHHEIA IOPHUCT.
VmenHO 06ONBIOIOE KOMUYECTBO YCTapEBIINX
HOPMAaTHUBHBIX MPABOBBIX aKTOB CTaJI0 OJHOH
U3 TPUYHH 3aITyCKa MEXaHHU3Ma «PeryJsTop-
HOU TUIILOTHUHBIY.

I'. A. EcaxkoB Ha3bIBaeT BOCIIPEIISITCTBOBA-
HHE, TIpeaycMoTpeHHoe cT. 169 VK, noxxHbIM
OKOHOMHUYECKHM MPECTYIICHUEM, IOCSATaI0-
IIMM Ha SKOHOMHYECKYIO JESITEeIHHOCTH OIO-
CPEIOBaHHO «Uepe3 HapylIeHHe HOPMaJIBHOM
NEATeTPHOCTH  TOCYJapCTBEHHO-BIACTHOTO
ammaparay (Esakov, 2019: 56). Onnako cT. 169
YK ycraHnaBiamBaeT OTBETCTBCHHOCTH 3a Jie-
STHHSI, TPEISITCTBYIOMIAE  OCYIIECTBICHUIO
KOHOMUYECKOW AESTEITHHOCTH IOPUIUICCKAX
JUI VI WHIUBUAYATBHBIX IIPENNIPHHUMA-
TeJed, caMbIM HENOCPEACTBEHHBIM 00pa3oM:
YCTaHOBJICHHE HEOOXOAMMOCTH COTJIaCOBAHMS
MPUHUMAEMBIX UMH yIPaBICHUCCKUX pellle-
HUH, HaBS3BIBAHWE MM CBOUX BapHaHTOB pe-
IICHWUH, HE3aKOHHOE IIPOBEICHHE IPOBEPOK
1 HE3aKOHHOE H3BSITHE JOKYMEHTOB, HaBSI3BI-
BaHUE YCIIOBUIT JOTOBOPOB, 3aIIPET 3aKII0YATh
JOTOBOPHI C OMPEICICHHBIMI KOHTPareHTaMu
WJIU, HA000pOT, TpeOOBaHHE 3aKJIIOYUTH JIOTO-
BOp C OIpENeNICHHBIMU KOHTParecHTaMu 00
OCYIIECTBIIATh IMOCTAaBKY IIPOAYKIIUU OIIpe-
JCTICHHBIM KOHTPAareHTaM B MIEPBOOYEPETHOM
mopsiike, 0€3yCIOBHO, CO3IAIOT IIOMEXH B IKO-
HOMUYECKOH e TEIHHOCTH.

3akJ/ouenne

Urak, B Poccum yroinoBHO-IIPaBOBOU UH-
CTPYMEHT oOecIieueHHus pocTa MAacIITaboB
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OKOHOMHYECKOH EeSATENBHOCTH ecTh. [l
BMmeHeHus 4. |1 ct. 169 YK He HyXHO ycTa-
HAaBJIWBAaTh HH MOTHBOB BHHOBHOTO, HH IIO-
CIIEZICTBUI BOCIPEISATCTBOBAHUSA, YTO 3HA-
YUTENBHO OOJNer4aeT IpPaBOIPHUMEHCHIE.
Hob6aBuM, 4TO, B OTIMYHE OT OOMHX HOPM
(ct. 285 m 286 YK), BocmpensiTcTBOBaHUE
MOXET OBITh OCYIIECTBJICHO IOJKHOCTHBIM
JUIOM IIyTEM HCIIONB30BAHUS CIyKEeOHO-
ro TIOJIOKEHUs, a HE TOJBKO JOJDKHOCTHBIX
MTOTHOMOYHUH, YTO TOXKE pAaCIIMpsSeT Ipe-

JeIbl  OTBETCTBEHHOCTH 110 CIIELHAJIbHON
HopMe. M kBamnpukamms HE3aKOHHBIX [ie-
STHUW JIOJDKHOCTHBIX JIMII B IIpoliecce, Ha-
IpUMep, UX JULEH3UMOHHO-Pa3peIInTeIbHON
WM KOHTPOJIBHO-HAJI30PHON J€ATEeNbHOCTU
HE J0JKHa BBI3BIBATh 3aTpyaHeHuil. OqHaKo
s obecrieyeHust pasrpaHUdeHuss MpecTyIl-
HOT'O BOCHPENATCTBOBAHUS U psifla CXOKUX
C HUM aJIMUHUCTPATUBHBIX JIEJTUKTOB 3aKOHO-
JaTeNb J0JKEH YCTPaHUTh HEPa3IuIUMOCTh
B UX ONMCAHUU.
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Hucmumym 5KoHOMUKU, YAPABGIEHUS U NPABA
Hpxymcexuii nayuonanvHulu

uccnedo8amenbeKull mexHuveckuil ynueepcumem
Poccuiickaa @edepayus, Uprymck

AHHoTanus. B HacTosmiee Bpems: HAOMIOaeTCsl AaKTUBHOE PAa3BUTHE MEXAHU3MOB
NPEAOCTABICHUSI MYHUIIUTIAIBHBIX YCIYT B 3JIEKTPOHHOU popme, MEXaHU3MOB
3JIEKTPOHHOTO B3aMMOJEHUCTBUS OPraHOB rOCYapCTBEHHOM BJIACTU U OPraHOB
MECTHOTO CaMOYTIPaBICHHS, MOBBIMIACTCS YAI0OCTBO HCHOIB30BAHUS TOCYIaPCTBEHHBIX
1 MYHUIHUNAIBHBIX HH(OPMAIIMOHHBIX CHUCTEM, CEPBHUCOB, HUCIOIb3YEMBIX IPHU
MIPEIOCTABICHIH MyHHUIIMIIATIBHBIX YCIYT. BMecTe ¢ TeM ecTh HepeIIeHHBIE BOIIPOCHI,
CBSI3aHHBIC C MPABOBBIM PETYIHPOBAHUEM IPEIOCTABICHNS MYHUIUNIAIBHBIX YCIYT
B JIEKTPOHHOU popme. B cTaTbe 0TMEUEHO yCHIIEHHE HHTEpECa YUCHBIX K YKa3aHHOU
npobnemaruke. [Ipu uccnenoBanny moMuMo (HOpManbHO-IPABOBOTO METO/IA HCTIOIb30BaJICS
METOJI KOMIUIEKCHOI'O aHallu3a. B cTarbe, B 4aCTHOCTH, II0Ka3aHbl HE 10 KOHLA PELLEHHBIE
BOIPOCHI pa3pabOTKU, IPUHATHS aIMUHUCTPATUBHBIX PEITIaAMEHTOB MPEIOCTABICHNUS
MYHUIMIIANBHBIX YCIIyT, YCTaHABIUBAIOIINE TTOPSAOK M CTAHAAPT UX MPETOCTABICHHS.

KiroueBble c10Ba: MyHUIIMIIATBHBIC YCIYTH B AIEKTPOHHON (pOpME, MyHHUIIUIIATEHBIC
YCIIyTH, OpraHbl MECTHOTO CaMOyTIpaBlieHus], UH(OPMALIMOHHbBIE CUCTEMBI.

Hayynast crierimanbHOCTS: 5.1.2. — MyOIMYHO-ITPaBOBBIE (TOCYAapPCTBEHHO-TIPABOBBIC) HAYKH.

Hutuposanue: [{nenposckas M. A., AGpamuros C. A. HexoTopble mpaBOBbIE aCMEKThI MPEI0CTABICHHS
MYHHIUIATIBHBIX YCIYT B AIeKTpoHHOU opme B Poccun. JKypn. Cub. pedep. yn-ma. I'ymanumapmote
nayku, 2023, 16(5), 715-723. EDN: UGMGHW

Introduction
At present, municipal services using

The providing municipal services in
electronic form and interaction between

remote and digital technologies, electronic
interaction between state authorities and local
self-government authorities are increasingly
being developed, and the ease of use of state
and municipal information systems and services
and mechanisms of interdepartmental electronic
interaction is increasing.

Few recent scientific publications are
devoted to the legal issues of providing municipal
services in electronic form (Golubeva et al.,
2019; Pavlov et al., 2016; Davydova et al., 2019;
Dmitrieva, 2012; Petrin, Pogodina, Belokonev,
2017; Tereshchenko, 2018).

applicants and authorities (organizations)
involved in the provision of such services is
based on information systems, including state
and municipal information systems. Such
information systems that provide municipal
services in electronic form include “The Unified
Portal of Public and Municipal Services” (www.
gosuslugi.ru) (hereinafter, the Public Services
Portal), whose operator is the Ministry of Digital
Development, Communications and Mass
Communications of the Russian Federation.
The Public Services Portal is a federal state
information system that provides applicants
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not only state, but also municipal services
in electronic form and access to information
about such services on the Internet throughout
the territory of the Russian Federation.
A.S. Loginova and E. A. Shubina note that the
Public Services Portal is a “guide” between
the recipient of the service and the system of
interdepartmental electronic interaction, which
allows to obtain the service (Loginova, Shubina,
2018).

According to the Public Services Portal,
more than 152 million public and municipal
services were ordered on it for 2019, and the
total number of portal users was 103 million
people (Public Services Portal of the Russian
Federation, 2019). The share of citizens receiv-
ing public and municipal services in electronic
form is growing. In accordance with the State
Programme of the Russian Federation “Infor-
mation Society”, approved by Resolution No.
313 of the Government of the Russian Federa-
tion of 15 April 2014, the share of citizens using
information systems to receive public and mu-
nicipal services in electronic form was 51.3 %
in 2016, 64.3 % in 2017 and 74.8 % in 2018.

The state information systems of the Rus-
sian regions — regional portals for public and
municipal services — also provide municipal
services in electronic form. These portals have
been created by the executive authorities of local
government. It should be noted that the regions
have uploaded their regional public services to
the Public Services Portal. Most of the regions
in the Russian Federation have switched the in-
terfaces of their regional portals to the Public
Services Portal, using the functionality of the
unified portal, its services for the provision of
public services in electronic form. This inte-
gration of regional content into the Public Ser-
vices Portal has created a “unified entry point”
for receiving both federal public services and
municipal services in electronic form, which
has made it more convenient for applicants to
receive these services. To some extent, this has
mitigated the effects of the so-called “digital
divide”. The digital divide is to be understood
as a significant informational difference be-
tween municipalities with different statuses,
since, for example, the informational potential
and the capacities of urban districts or large ur-

ban settlements differ significantly from those
of small urban settlements, rural settlements.
Thus, E. Styrin, K. Mossberger and A. Zhulin
point out that the widespread participation of
regional and municipal authorities in the Public
Services Portal is a priority aimed at eliminat-
ing regional and local differences, and allows
the integration of all regions and municipalities
on a single platform despite large differences
in capabilities and needs (Styrin, Mossberger,
Zhulin, 2022).

A.G. Khabibullin, V.K. Barchukov and
A.A. Petrogradskaya note that local authori-
ties implement technological solutions in their
activities in order to ensure the accessibility
of services provided (Khabibullin, Barchu-
kov, Petrogradskaya, 2022). The applicant has
the opportunity to receive municipal services
in electronic form not only through the Pub-
lic Service Portal, but also through municipal
information systems, on the websites of the
municipal authorities that provide the relevant
services.

Theoretical framework

In the Russian legal doctrine, services
provided by local self-government authorities
are studied as activities for the implementation
of functions of local self-government authori-
ties that are carried out at the request of appli-
cants. When considering municipal services,
we can talk about services provided by local
self-government authorities. Municipal ser-
vices may also be provided by other entities,
municipal institutions and other legal entities.
These subordinate authorities and other organ-
isations may be involved in the performance
of individual administrative procedures, while
the decision to provide a service is made by an
official of the relevant local self-government
authority. Municipal services in electronic
form are provided using digital technologies,
including the use of the Unified Portal of Pub-
lic and Municipal Services, as well as regional
portals of public and municipal services. The
provision of such services involves electron-
ic interaction between state authorities, local
self-government authorities, organisations and
applicants. This approach is now fairly widely
used in legal science.

-717 -



Marina A. Dneprovskaya and Sergey A. Abramitov. Some Legal Aspects of Providing Municipal Services in Electronic...

Statement of the problem

Receiving municipal services in electronic
form is becoming more and more popular. At
the same time, many issues related to the legal
regulation of the providing municipal services
in electronic form remain unresolved. The
present study considers the concept of munic-
ipal services in electronic form, the regulation
of the activities of information systems that
provide municipal services in electronic form,
the development of administrative regulations
for providing municipal services under which
these services are provided in electronic form.

Methods

The authors used the following research
methods: the formal legal method, the method
of complex analysis and the method of formal-
isation.

Discussion

As per the provisions of Federal Law No.
210-FL of 27 July 2010 “On the organisation
of providing public and municipal services”,
which defines general requirements for these
services, their administrative regulation, and
the use of digital technologies in their provi-
sion, a municipal service is understood as an
activity to implement the functions of a local
self-government authority. This activity is car-
ried out at the request of applicants within the
powers of the authority providing municipal
services, to resolve issues of local importance.
According to O.S. Sokolova, municipal ser-
vices are characterised by the following fea-
tures: they consist in the implementation of the
functions of local self-government authorities;
they are provided by local self-government au-
thorities that have the powers; they are aimed
at resolving issues of local importance (these
issues cover such key areas of municipal life
as health care, education, housing and utili-
ties, etc.); they are provided at the request of
applicants; they are not only provided directly
by local self-government authorities but also
by organisations involved in their provision,
for example, municipal institutions (Sokolova,
2010).

It should be noted that a municipal service,
being provided by a local authority, is related to

the implementation of its functions. It is aimed
at satisfying public interests and has a public
authoritative nature. Municipal services are
aimed at meeting the needs of persons living
in the territory of the municipality in the so-
cial sphere, for example, in such areas as ed-
ucation, culture, health care, social assistance,
etc., as well as meeting the needs of residents
of the municipality, which they cannot satisfy
on an individual basis, for example, related to
road maintenance, landscaping, urban land im-
provement, etc. (Simagina, 2011).

The provision of municipal services in
electronic form refers to the provision of mu-
nicipal services using digital technologies, in-
cluding the use of the unified portal of public
and municipal services (the Public Services
Portal), as well as regional portals for public
and municipal services, including electronic
interaction between state authorities, local self-
government authorities, organisations and ap-
plicants as part of such provision.

The interaction between authorities pro-
viding municipal services and organisations
involved in the provision of municipal services
is carried out on the basis of information sys-
tems, including state and municipal ones. The
rules for technological interaction between in-
formation systems used to provide municipal
services in electronic form, as well as the re-
quirements for the infrastructure that ensures
their interaction are established by the Govern-
ment of the Russian Federation.

In accordance with the provisions of Res-
olution No. 861 of the Government of the Rus-
sian Federation of 24 October 2011 “On federal
state information systems that provide public
and municipal services (exercise of functions)
in electronic form”, the use of the Public Ser-
vice Portal provides: the possibility for ap-
plicants to access information on municipal
services; the possibility to file an application
in electronic form as well as other documents
required to receive a municipal service; the
possibility for the applicant to receive informa-
tion about the progress of the application filed
through the portal; the possibility for the appli-
cant to receive the results of the service. In ad-
dition, the portal makes it possible to make an
electronic appointment, including the submis-
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sion of applications and documents required for
a municipal service, and to receive the result of
such a service.

State and municipal information systems
that maintain registers of municipal services,
containing information on municipal services
provided by local self-government author-
ities in municipalities, as well as on services
provided by municipal institutions and other
organisations providing municipal services
out of local budget resources, shall provide
municipal services in electronic form. These
systems, which maintain registers of municipal
services in electronic form, primarily include
the federal state information system “Feder-
al Register of Public and Municipal Services
(Functions)”, operated by the Ministry of Dig-
ital Development, Communications and Mass
Media of the Russian Federation. The federal
register includes a register of municipal ser-
vices provided by local authorities. Local self-
government authorities compile information on
the services provided and place it in the federal
register on the basis of approved administra-
tive regulations for services and standards for
municipal services. The local self-government
authority of the municipality determines the
formation order and maintenance of the regis-
ter of municipal services provided by local self-
government authorities, the information from
which is placed in the federal register. Public
authorities of constituent regions and local self-
government authorities have the right to create
regional information systems and municipal
information systems to maintain a register of
municipal services. When creating such sys-
tems, it should be possible to integrate them
with the federal state information system.

The federal state information system “The
Unified system of identification and authenti-
cation in the infrastructure providing informa-
tion and technological interaction of state in-
formation systems and municipal information
systems used for providing public and munic-
ipal services in electronic form” (The Unified
System of Identification and Authentication)
and the unified system of interdepartmental
electronic interaction provide information and
technological interaction between the exist-
ing information systems used in the provision

of municipal services in electronic form. The
unified identification and authentication system
operated by the Ministry of Digital Develop-
ment, Communications and Mass Media of the
Russian Federation provides authorised access
of information interaction participants to the
unified identification and authentication system
to information contained in state and municipal
information systems for the provision of public
and municipal services in electronic form, as
well as for interdepartmental electronic inter-
action.

According to S.S. Zenin, the provision
of public and municipal services in electronic
form, based on state and municipal information
systems, has until recently been complicated
by the problem of identification of applicants
(Zenin, 2014). Currently, in the unified identi-
fication and authentication system, authorised
access to information is achieved through the
use of an electronic signature. In accordance
with the provisions of Resolution No. 977 of
the Government of the Russian Federation of
28 November 2011 “On the Federal State In-
formation System “Unified System of Identifi-
cation and Authentication in the infrastructure
providing information and technology interac-
tion of information systems used for providing
of public and municipal services in electronic
form”, the Unified Identification and Authenti-
cation System ensures identification of partici-
pants of information interaction, including us-
ing certificates of keys for verifying electronic
signatures, authentication of participants of in-
formation interaction including using qualified
certificates of keys for verifying electronic sig-
natures, authorization of information interac-
tion participants (confirmation of information
interaction participant’s rights to obtain access
to the infrastructure ensuring interaction of in-
formation systems used to provide municipal
services in electronic form), creation of a pass-
word for an electronic signature key for appli-
cants in order to apply for municipal services in
electronic form.

The technological support of information
interaction when providing municipal services
in electronic form is carried out by the unified
system of interdepartmental electronic interac-
tion, including information databases, as well

-719 -



Marina A. Dneprovskaya and Sergey A. Abramitov. Some Legal Aspects of Providing Municipal Services in Electronic...

as software tools that ensures the interaction
of information systems. The operator of this
federal state information system is the Minis-
try of Digital Development, Communications
and Mass Media of the Russian Federation. The
unified system of interdepartmental electronic
interaction ensures the provision of municipal
services in electronic form, including the use of
information system, the Public Services Portal,
and also provides information interaction in the
provision of municipal services. Interaction of
information systems of local self-government
authorities with information systems, to which
the results of provision of municipal services
are sent with the consent of the applicants, is
carried out with the use of the unified interac-
tion system and regional systems connected to
it. All regional systems of interdepartmental
electronic interaction established in the constit-
uent entities of the Russian Federation in order
to ensure the provision of regional public ser-
vices and municipal services in electronic form
are connected to the unified interaction system.
According to the provisions of Resolution No.
697 of the Government of the Russian Fed-
eration of 8 September 2010 “On the unified
system of interdepartmental electronic interac-
tion”, the main functions of the unified system
are: to ensure the transmission of requests for
municipal services filed by applicants through
the Public Services Portal to the information
systems connected to the interaction system,
through which the requested municipal ser-
vices are provided; to ensure the exchange of
electronic messages between authorities and
organisations when providing municipal ser-
vices; to ensure the transmission of requests,
other documents and information on the prog-
ress and results of municipal service requests
to the Public Services Portal; to ensure the pro-
vision in electronic form of documents placed
in information systems.

Let us consider on what issues in the field
of organising municipal services, including
those provided in electronic form, local self-
government authorities are entitled to issue
municipal regulatory legal acts. Thus, the ad-
ministration of the municipality establishes
the procedure for forming and maintaining a
register of municipal services, and establishes

the procedure for developing and approving
administrative regulations for the provision of
municipal services. The administrative regula-
tion of the service is a regulatory legal act that
establishes the procedure and standard for its
provision, in accordance with which the ser-
vice is provided. The municipal administra-
tive regulations provide for: the composition,
sequence and timing of administrative proce-
dures, requirements for the procedure for their
performance, the particularities of administra-
tive procedures in electronic form, as well as
the standard for the provision of the service.

The administrative regulations for the
provision of municipal services include the
standard for the provision of the service, which
contains requirements that take into account
the particularities of the provision of the mu-
nicipal service in electronic form. These re-
quirements are connected with the operation
of the system of interdepartmental electronic
interaction and relate to the provision of doc-
uments and the procedures for the provision of
the service itself. In fact, the standard of mu-
nicipal service provision sets the minimum re-
quired level to which the main parameters of
the service provided in the municipality should
correspond. The standard for the provision of
a municipal service shall include: the name of
the service; the name of the authority providing
the service; the result of the service; the term
of the service provision; the legal basis for re-
ceiving the service; the comprehensive list of
documents required for its provision; the list of
grounds for refusal to accept documents; the
comprehensive list of grounds for refusal to
provide the service; the indicators of the ser-
vice accessibility and quality; requirements,
including those taking into account features of
providing the service in electronic form.

V.A. Ruban and A.S. Kuznetsova point
out that the administrative regulations for pro-
viding services are instruments for regulating
the provision of municipal services. This reg-
ulation organises the activities of local self-
government authorities, allows them to specify
their results, and establishes ways of interac-
tion between local self-government authorities
and residents of municipalities while receiving
services (Ruban, Kuznetsova, 2020).
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The administrative regulations for the
provision of municipal services contain a list
of documents required for their provision. It
is not permitted to require an applicant who
has requested a municipal service to provide
a document that is not specified in the admin-
istrative regulations. The refusal to provide a
municipal service on the grounds of not sub-
mitting a document that is not specified in the
administrative regulations is unjustified, as
confirmed by court practice. Thus, in the Cas-
sation Decision of the Judicial Chamber on
Administrative Cases of the Supreme Court of
the Russian Federation of 23 October 2019 No.
18-K A19-51, the court pointed out that bodies
providing municipal services are not entitled to
demand from the applicant the submission of
documents and information the submission of
which is not provided for by regulatory legal
acts governing relations arising in connection
with the provision of municipal services.

L.I. Voronina, S.N. Kostina and
M. V. Kukartseva point out that the procedure
for developing and approving administrative
regulations for the provision of municipal ser-
vices by local administrations is determined
independently and the number of adminis-
trative regulations for municipal services is
increasing. For example, as at 2015, 94,000
administrative regulations had already been
approved at the local level in Russia, mostly
for services similar in all municipalities and
attendant problems related to the develop-
ment of regulations. They include among such
problems: imperfect requirements for the de-
velopment, approval and adoption of admin-
istrative regulations; lengthy approval proce-
dures; cumbersome sentences describing the
composition, sequence and timing of admin-
istrative procedures; excessive texts of admin-
istrative regulations, especially those describ-
ing actions or procedures of an operational
and technological nature that do not directly
affect the applicant. In addition, municipal
administrative regulations are often formal,
mechanically duplicating provisions of other
regulatory legal acts, and there are gaps in the
structure of the description of the municipal
service provision process (Voronina, Kostina,
Kukartseva, 2017).

According to T.M. Ilyushenko and
Y.O. Meshkova, due to the fact that the pro-
cedure for development and approval of ad-
ministrative regulations for the provision of
municipal services is determined by local ad-
ministrations independently, this leads to the
fact that in practice the same service in differ-
ent municipalities can be provided in different
ways. For example, the name of the service, the
result of its provision, the list of documents re-
quired from the applicant and the time limits
for the provision of the service may differ (Ily-
ushenko, Meshkova, 2014).

It should be emphasised that the adoption
of the list of standard municipal services has to
a certain extent contributed to the unification
of the names of municipal services provided by
local governments, information about which is
placed in state and municipal information sys-
tems that maintain registers of these services.
These registers were approved by the Govern-
ment Decree of the Russian Federation No.
2113-d of 18 September 2019, which contains
recommendations regarding the naming of typ-
ical municipal services. In addition, the local
administrations’ observation of the recommen-
dations on the development of administrative
regulations for the provision of public services
contributes to unification. Such recommenda-
tions are contained in Decree No. 373 of the
Government of the Russian Federation of 16
May 2011 “On development and approval of
administrative regulations for execution of
state functions and administrative regulations
for provision of public services” and are ap-
plied when developing the procedure for devel-
oping administrative regulations for provision
of municipal services.

It should be noted that there is a need to
unify both the terms and descriptions of ser-
vices provided in different municipalities and
the structure and content of respective admin-
istrative regulations of municipal services,
taking into account the need for electronic
interaction between state authorities, local
self-government authorities, organisations and
applicants, and the specifics of providing mu-
nicipal services in electronic form. This is sig-
nificant for ensuring the provision of municipal
services using the State Services Portal infor-
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mation system, which allows providing these
services in electronic form, as well as access
to information about such services provided in
various municipalities throughout Russia, and
also using regional portals for state and munici-
pal services. It should be noted that it is difficult
for specialists of local self-government author-
ities to unify the legal regulation of municipal
services, given their overload, the existence of
other powers that require their involvement,
and, in addition, they often have little or no rel-
evant professional training in lawmaking and
regulation of municipal services. In order to
ensure a unified legal space, it seems justified
for executive bodies of state authority of con-
stituent entities of the Federation to provide as-
sistance to local self-government authorities of
different types of municipalities by preparing
model municipal legal acts, which can be used
by local self-government authorities in their
work to develop relevant draft regulations on
the provision of municipal services.

Conclusion

At present, there is an active development
of municipal services using remote, digital
technologies, electronic interaction between
public authorities and local self-government
authorities, the ease of use of state and mu-
nicipal information systems and services and
mechanisms of interdepartmental electronic
interaction is increasing. At the same time,
some issues related to the legal regulation of
the provision of municipal services in elec-
tronic form remain unresolved. In particular,
these include the incompletely resolved issues
of developing, adopting administrative regu-
lations for the provision of municipal services,
establishing the procedure and standard for
their provision.
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Abstract. The purpose of the study is to determine the compliance of tort law with the
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Anzotanus. Llenbto ucciie0BaHus ABIIAETCS ONPEIEICHUE COOTBETCTBUS AEIUKTHOTO
IIpaBa COBPEMEHHBIM BO3MOKHOCTSIM JieTelt. PactipocTpanéHHOCTD KHOEpIpeCTyICHUH,
aKTUBHAsl BOBJIEYEHHOCTb J€TE€H B HHTEPHET-IIPOCTPAHCTBO I103BOJISAIOT BECTU PeUb
0 TIapaIokce aucOananca MEX/Iy IOPHIMIECKOM JIeeCIIOCOOHOCTHIO (IETMKTOCIOCOOHOCTHIO)
1 (PaKTUYECKUM JOCTYIIOM JI€TeH K COBEPIICHUIO IOPUINYECKH 3HAUUMBIX JICHCTBHH.
B Takux ycimoBUSX ImpaBHJIa O BO3MEIICHUM Bpesa 3a cuéT poauTenei (3aKOHHBIX
IpeCcTaBUTeNei) BO MHOTHX CITydasX YK€ HEe COOTBETCTBYIOT OOIIEH Uaee U CMBICTY
JIETTMKTHON OTBETCTBEHHOCTH. Heap(hekTHBHOCTD M HECIpaBEITMBOCTE HOPM O CITUKTHOM
OTBETCTBEHHOCTH JICTECH BBIPAXKAIOTCS B TIOJIHOM OTCYTCTBHU BOCIHUTATEIBHON (DYHKIMN
JIaHHBIX HOPM JUIsl caMUX JIeTei-1eIMKBEHTOB. be3Haka3aHHOCTh AEMCTBUM MOAPOCTKOB
C TOUKH 3pEHUS IPaKIaHCKOI0 IIpaBa BIECUET JINIIb JAJIbHEHNIIEE PACIIPOCTPAHEHUE AETCKOTO
HacuyA. JIOCTUKEHUIO LIENe BOCCTaHOBJIEHUS CIIPABEUIMBOCTY HAIIPABIIEHO MIPEAIOKEHUE
0 BBE/ICHUH TPaBUJIa O COINAAPHON AETUKTHON OTBETCTBEHHOCTH POAMUTENCH U OIH3KUX
POJCTBEHHHMKOB, Y KOTOPBIX MPOKUBAI PEOEHOK C cormacusi poguTeneii. YCTpaHSHHIO
MPOTUBOPEUUBOCTH CYACOHBIX aKTOB OyAeT CHOCOOCTBOBATH IIPABHIIO O BO3PACTE, C KOTOPOTO
BO3MOXEH y4€T BUHBI IloTepuesliero. [Ipennaraemble U3MEHEHUsI 3aKOHO1aTEIbCTBA
SIBJIAIOTCS. HEOOXOAMMBIM 3TarioM (POPMHUPOBAHUS CHCTEMBI ITpaBa, OTBEUAIOIIEH 3amnpocam
MEHSIIOIICHCS NCHCTBUTCIILHOCTH.

KiroueBblie cj1oBa: JICIMKTHOE npaBO, OTBETCTBECHHOCTDH pO,I(PITeJ'IefI, npaBa ﬂeTeﬁ, JACTH
KaK IpUYUHUTEIN BpCaa, OTBETCTBCHHOCTD JieTeit 3a MpaBOHAPYLICHUA, I_II/I(i)pOBI/ISaLII/ISI.

Hayunas certmanbHOCTB: 5.1.3. — 9acTHO-TIPaBOBEIC (IMBUINCTHIECKHE) HAyKH.

Hutuposanue: Mumenko E.B., Jleryra T.B. /lenukrtHas OTBETCTBEHHOCTbh HECOBEPILIEHHOJETHUX.
JKypu. Cub. ¢edep. yn-ma. I ymanumapnwie nayxku, 2023, 16(5), 724-732. EDN: SNJBJV

The norms on the tort liability of children
are reflected in Articles 1073-1075 of the Civil
Code of the Russian Federation No. 14-FZ of
January 26, 1996 (part two). According to them,
minors under the age of 14 are unable to bear
responsibility. Their parents (adoptive parents) or
guardians are responsible for the harm caused by
them, unless they can prove that the harm was not
their fault. Minors aged from fourteen to eighteen
years independently bear tort liability. But in the
absence of income or property, the legal regime
of compensation is similar to cases of harm to
minors under the age of fourteen. Special rules
for the tort liability of minors were established

taking into account international, constitutional,
branch acts, which contain norms on special
protection and care for children, on guarantees of
their healthy development, and on the protection
of their property rights'.

! Preamble, Article 5 of the Convention on the Rights of the
Child (approved by the UN General Assembly on 20.11.1989)
(entered into force for the USSR on 15.09.1990);

Article 2, 17 of the Constitution of the Russian Federation
(adopted by popular vote on 12.12.1993 with amendments ap-
proved during the all-Russian vote on 01.07.2020);

Articles 56, 60 of the Family Code of the Russian Federation
0f29.12.1995 N 223-FZ (as amended on 02.07.2021);
Federal Law No. 124-FZ 0f 24.07.1998" On Basic Guarantees
of the Rights of the Child in the Russian Federation".
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However, the universal digitalization,
which has led to a rapid expansion of the ability
of children to independently carry out actions
in the Internet space, raises the question of the
relationship between such opportunities and
legal mechanisms for influencing the behavior
of violators. This issue primarily concerns the
adequacy of the legal structure of the tort lia-
bility of minors. Since tort liability performs
not only a compensatory, but also an education-
al function.

There is a controversy in the legal liter-
ature regarding the correctness of the domi-
nant approach not only in Russia, but also in
foreign countries, according to which in most
cases parents (other legal representatives) are
liability for the child’s tort responsibility?.
For example, A. M. Rabets defends the inde-
pendence of the responsibility of parents in
torts involving children (Rabets, 2017: 244).
E.V. Ruzanova identifies a complex caus-
al relationship between the lack of proper
upbringing and the harm caused by minors
(Ruzanova, 2018). A. V. Milokhova insists on
changing the current mechanism, in which it
is necessary to establish the guilt of parents.
She believes that the harm should always be
compensated, and the law should establish
clear criteria for exempting parents from
the obligation of compensation (Milokhova,
2010). D.E. Bogdanov (Bogdanov, 2012: 71),
Nuno Ferreira (Ferreira, 2008) in their works,
they associate the effect of the principle of
justice and the educational function with the
rules we are considering.

Discussions on the chosen topic are also
caused by controversial court decisions, in
which in some cases, compensation for harm
is imposed on parents without clarifying the

2 For example, the parent or legal guardian of a child under
the age of fourteen is liable for damage caused to a third per-
son by the act of this child, provided that this act could be
considered illegal if his age did not prevent it. A person exer-
cising parental responsibility or legal custody of a child who
has reached the age of fourteen, but has not yet reached the
age of sixteen, is liable for damage caused to a third person
through the fault of this child, unless he can be accused of
not preventing the behavior of this child (Article 6: 169 Dutch
Civil Code) See.: Dutch Civil Code. Book 6 The law of obliga-
tions. Title 6.3 Tort (unlawful acts). Available at: http://www.
dutchcivillaw.com/civilcodebook066.htm

grounds for the offense?, in others, the court
establishes the guilt of the tortfeasor, the be-
havior of the victim who has not reached the
age of 144, Both options are theoretically erro-
neous, since according to the current legisla-
tion, there must be four grounds for imposing
liability: illegality of acts, harm, causation and
guilt. The latter reason is usually established
in relation to parents whose actions (aimed at
raising a child) caused the illegal behavior of
the tortfeasor.

Therefore, the topic we have chosen is rel-
evant. It requires its further development, tak-
ing into account the changed conditions of pub-
lic life, which allow minors to independently,
often in secret from their parents, implement
their actions on the Internet.

About the income and property
of minor tortfeasors

The age groups in force in Russia are
quite different from the concept of adulthood
in pre-revolutionary Russian law. In mod-
ern private law, minors from 14 to 18 years
of age are considered as delinquent subjects.
According to the norms of the Code of Civ-
il Laws of the Russian Empire, the follow-
ing categories of minors were distinguished:
from 0 to 14 years, from 14 to 17 years and

3 For example, the court did not find out why exactly a mi-
nor at the age of 12 lived with his grandmother, and not with
his parents who are divorced. At the time of the fire, which
caused the destruction of the premises, the parents of the minor
culprit of the fire were not restricted or deprived of parental
rights. No clarifying data characterizing the performance of
their parental duties is provided in the court decision. See: The
decision of the Oktyabrsky District Court of Arkhangelsk No.
2-2010/2020 2-2010/2020~M-1449/2020 M-1449/2020 from
July 30, 2020. Case No. 2-2010 / 2020 on the claim of the
Administration of the MO "City of Arkhangelsk" to N.B. Pry-
gunova. Available at: https://sudact.ru/regular/doc/cypjQ8pc-
sOrC/

* For example, the court on the claim of the parents of a
minor who suffered serious harm to his health took into ac-
count that in the actions of a minor delinquent "there is guilt
in the form of negligence, since the injury of a minor T. was
obtained as a result of a child's play, any intent of a minor K.
there was no reason to harm his health." The court also took
into account the behavior of the minor victim, "who did not
take security measures and did not move to a safe distance at
the moment when the children were throwing bricks from the
roof" See: Decision No. 2-90/2017 2-90/2017~M-73/2017
M-73/2017 of May 18,2017 in case No. 2-90 / 2017 Available
at: https://sudact.ru/regular/doc/5slhrxqzWfUw/
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from 17 to 21 years. Persons under the age
of 17 were often referred to as minors in the
norms and law enforcement acts (Isachenko,
1914). According to Articles 653, Article 686
of the Code of Civil Laws of the Russian Em-
pire, compensation for harm caused by mi-
nors occurred at the expense of their parents
or persons obliged to exercise supervision
if they did not take appropriate measures to
prevent tort’. Otherwise the damages were
recovered from the property belonging to the
minor. A number of authors believe that these
rules were illogical because there was no age
limit up to which children could not be held
liable in tort (Bespalov, 2011). In the draft
Civil Code (Articles 2607-2609), attempts
were made to correct this gap®. The draft pro-
visions established that minors who had not
reached the age of ten or under the age of sev-
enteen, but did not realize the harmfulness of
their act, were not responsible for the harm
they caused. Parents and persons obliged to
supervise minors were responsible for the
actions of children if they could not prove
that they had no opportunity to prevent the
act that caused harm. However, despite some
specification of the age and state of aware-
ness of the harm-doer, the rule that compen-
sation for harm can occur at the expense of
the harm-doer himself in some cases has been
preserved.

It should be noted that children under the
age of 14, as in the pre-revolutionary period of
the development of law, can acquire property
as a result of donation, during the commission
of small household transactions and trans-
actions on the disposal of funds provided by
a legal representative (Article 28 of the Civil
Code of the Russian Federation (Part one) of
30.11.1994 No. 51-FZ). They can earn money,
in particular, by participating in the organiza-
tion and performance of cinematographic, the-
atrical, circus works (Article 63 of the Labor
Code of the Russian Federation No. 197-FZ of
30.12.2001 (ed. of 28.06.2021). Consequently,

> Code of Laws of the Russian Empire. Volume X. Available
at:  http://www.consultant.ru/edu/student/download_books/
book/svod_zakonov_rossijskoj imperii_tom_x/

¢ Draft Civil Code of the Russian Empire, 1905 St. Peters-
burg. Available at: https://constitutions.ru/?p=4930

minors can have both their own income and
their own property.

According to polls conducted by the All-
Russian Center for Public Opinion Research —
83 % of Russians support teenagers who have
decided to get their first job experience before
the age of 187. Most of the respondents start-
ed working themselves in adolescence. This
means that minors are much more likely than
one can imagine having their own funds and
property, with which it would be possible to
cover at least part of the damage to the victim.

More than a hundred years ago, the Rus-
sian legislator understood that if a minor
has his own property, it is possible to satisfy
claims at the expense of this property, why is
it impossible to prescribe this in the current
law? Nuno Ferreira notes in his work that all
legislators need to pay special attention to
the rights of children (Ferreira, 2011). This is
paramount. We must respect the fundamen-
tal rights of children. Therefore, the possible
compensation of damage by the child who
causes harm can create his personal debt at a
very young age and cause a “crushing” blow
to the development of the child’s potential,
his personal, professional plans. If we allow
compensation for harm at the expense of the
property or income of the child who causes
harm, then this can ruin his life for acts com-
mitted in childhood (Ferreira, 2011: 589). In
this context, it seems that our proposal does
not correspond to current trends related to
the protection of children’s rights. However,
for some reason, the arguments of this author
do not reflect the need to protect the victims
of child tortfeasors. After all, another healthy
child can become their victim. He also had
personal and professional plans that he might
never be able to implement. For example,
when the tortfeasor is a child, he threw bricks
from the roof of a high residential building at
children who were on the playground in front
of this building. Having got into the head of
one of them, he caused serious harm to health
and, of course, suffering and deprivation as-

7 Rabota dlya podrostkov: za i protiv. [Work for teenagers:
pros and cons]. June 17, 2019. Available at: https://wciom.
ru/analytical-reviews/analiticheskii-obzor/rabota-dlya-
podrostkov-za-i-protiv
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sociated with further long-term treatment and
health consequences®. Why should we care
about the happiness of one child and ignore
the other? Why are we able to regret what we
did in childhood and not show sympathy for a
victim deprived of health. After all, accord-
ing to modern legislation, the maintenance
of a child is the responsibility of the parents.
This obligation is unconditional and is not
even associated with the presence or absence
of a parent’s permanent and sufficient income.
Therefore, the imposition of a penalty on the
property of a minor is not capable of leading
to its ruin.

Scientific papers state that questions about
the age of minors in determining the possibili-
ty of compensation for harm should be inferior
to the criteria of individual development of a
minor. Thus, S.V. Markosyan proposes to for-
mulate a rule according to which the court will
have the right to impose the obligation to com-
pensate for harm on parents (other representa-
tives), taking into account the degree of mental
development of a minor tortfeasor (Markosyan,
2010). This proposal essentially brings us back
to the rules on the tort liability of minors in
pre-revolutionary legislation and the draft Civ-
il Code, which indicated a state of awareness,
“understanding” of minors, which entailed the
possibility of compensation for harm at the ex-
pense of the causer (Article 653 of the Code
of Civil Laws of the Russian Empire; Article
2607 of the draft Civil Code). We believe that
the transition to evaluation categories in the
tort under consideration is capable of generat-
ing ambiguous court decisions. The establish-
ment of the mental development of each minor
tortfeasor cannot occur only on the basis of a
survey by a psychologist or a representative of
the guardianship authorities.

A fair assessment of the minor’s condition
will require an appropriate commission exam-
ination. The procedural costs caused by this
approach will only create conditions for for-
malism and the imposition of the obligation of
compensation for harm on parents in all cases.

8 Kashinsky City Court of the Tver region. Solution #
2-90/2017 2-90/2017~M-73/2017 M-73/2017 from May 18,
2017 on the case Ne 2-90/2017 Available at: https://sudact.ru/
regular/doc/SslhrxqzWfUw/

Or they will create conditions for social ten-
sion, when children from disadvantaged fam-
ilies will always be released from responsibil-
ity due to their lack of positive experience and
mental immaturity, and children from prosper-
ous families will be brought to tort responsibil-
ity due to their responsible attitude to school
and positive characteristics from others.

Of course, the issues of the possibility of
including the property and income of a minor
in the compensation for harm require further
reflection and are possible only taking into
account the inadmissibility of shifting respon-
sibility for improper upbringing and behavior
of parents to children. However, situations in
which a child under the age of 14 commits of-
fenses and causes harm by burdening his con-
scientious parents (other legal representatives)
with payments for damages are unacceptable.
After all, as will be demonstrated further on
judicial examples, not in all cases the behavior
of a delinquent is the result of improper perfor-
mance of their parental duties.

The educational function
of the tort responsibility of minors
Consideration of the question of the edu-
cational function of tort liability, we believe,
should begin with a quote from Samoy, I.,
Borucki, C. and Keirse, A.: “First of all, tort
law concerns the search for those cases when
damage should be compensated. The law no
longer focuses exclusively on personal free-
dom, but also deals with the broader interests
of society (Samoy, 2019). These broader interests
of society also affect one of the main functions or
goals of tort liability — educational. The law is de-
veloping along the path of simultaneous promotion
and development of special measures that allow
... to have an educational impact on the causer
of harm (Kornev, 2006). Through what mech-
anisms is it possible to influence a minor? It is
obvious that in the absence of compensation for
damage at the expense of the property of a mi-
nor — no. Therefore, the educational function of
tort law at the present stage does not manifest
itself at all if we are talking about children who
already have the ability to perform legally sig-
nificant actions on the Internet, but are freed by
law from the burden of imposing tort liability
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on them until the age of 14. We believe that this
does not correspond to modern realities and re-
quires revision.

The digitalization of public life requires a
revision of the attitude to the child as a delin-
quent. The Internet space expands the autono-
my and independence of children, giving them
an almost limitless opportunity to communi-
cate, receive and transmit information, often
without parental control. “Early Internet mat-
uration” comes into dissonance with the legal
capacity of minors. This is the main paradox
that makes scientists and practitioners around
the world sound the alarm. A certain conscious
formation of the child as a person inexorably
gives him a large amount of abilities from year
to year. Moreover, a minor at the age of 12 un-
doubtedly has a completely different awareness
of his actions in the world around him than a
child at 3 years old. There is an obvious gap
in those cases when, for example, a person of
13 years commits a crime (fraud using the In-
ternet), causes significant harm, but, having his
own earnings or property, for some reason is
not able to pay the expenses of the victim of
the crime.

The question arises: if access to partic-
ipation in the digital space is expanding, and
control by parents becomes almost impossible,
how can we talk about the lack of responsibility
of a minor? It is impossible to exclude a minor
from the Internet space in modern conditions.
The establishment of “parental control” sys-
tems is also not always effective, since children
communicate with each other and find ways
to bypass them or access the network on other
gadgets.

The question of the educational function
also touches on the problem of the victim’s
behavior. If the actions of the delinquent were
caused by a long-term (systemic) negative psy-
chological impact (for example, through social
networks) that humiliates the human dignity of
the child, entailing negative consequences for
his health, causing harm is a retaliatory action
aimed at stopping such impact. The paradox is
that it is difficult to apply the rules on necessary
defense or extreme necessity (when another
child is being protected) in judicial practice to
minors. The reason for this lies in the fact that

in the articles that exempt from tort liability
or significantly reduce its size (Articles 1066,
1067, 1083 of the Civil Code of the Russian
Federation No. 14-FZ of January 26, 1996 (part
two) there are no reservations about the mi-
nor status of the victim or the causer of harm.
In civil law, there is a significant gap in this
part, discrediting tort law in general. Bully-
ing (Cyber-Mobbing) as an aggressive harass-
ment of one of the schoolchildren is committed
in many cases by a group of individuals and
has sophisticated forms and extremely serious
consequences. The victim of such harassment
is not always able to tell parents, teachers or
police officers about it. In such conditions, the
victim of persecution becomes the causer of
harm when defending his rights.

Here is an example that is quite common
for modern society. Unable to withstand the
mental pressure, the victim entered into an
open fight during which she turned into a caus-
er of harm to the health of the offender. After
that, the parent of the harmer, who alone brings
up four children, tried repeatedly to settle the
conflict peacefully. Both the victim and the
causer received bodily injuries, but the parent
of the causer did not apply to law enforcement
agencies with a statement. The parents of the
victim appealed to law enforcement agencies
and to the court. Is there any fault of minors
here? Apparently, in such an example, the ques-
tion should be posed differently: “Does private
law allow us to compensate for harm for ac-
tions aimed at self-defense in the ways that the
victim had at his disposal? »°.

The Resolution of the Plenum of the Su-
preme Court of the Russian Federation states
that if the court establishes the facts of illegal
or immoral behavior of the victim, which was
the reason for the crime, then these circum-
stances are taken into account when deter-
mining the amount of compensation for moral
damage. However, the age of the victim is not
indicated anywhere. Is it possible to take into
account the guilt of the injured minor? Despite
the theoretical provisions regarding the lack of

® See: Decision of the Saki District Court of the Repub-
lic of Crimea No. —1567/2020 2-1567/2020~M-1120/2020
M-1120/2020 of July 30, 2020 in case No. 2-1567 / 2020
Available at: https://sudact.ru/regular/doc/q3upQqAe9QZ/
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delinquency in a child at a young age, there is
still no unambiguous answer in the literature.
Back in the early 1960s, N.S. Malein wrote
that the rules for taking into account the guilt
of the victim also apply to a minor (Malein,
1962). Such accounting implies a reduction
in the amount of damage that will be recov-
ered from the violator or even an exemption
from liability. The causer will be obliged to
partially compensate for the damage; the oth-
er non-compensated part of the damage will
fall on the victim himself, since he is guilty of
causing the damage. However, full exemption
from tort liability in cases of harm to health
or life is impossible (paragraph 2 of Article
1083 of the Civil Code of the Russian Federa-
tion No. 14-FZ of January 26, 1996 (part two).
However, there are still no explanations in the
legislation regarding the age of the causer at
which it is possible to talk about such a de-
crease. The ability to correctly, intelligently
assess the meaning of the perfect, the ability
to be aware of their actions or guide their ac-
tions does not come from the moment of birth.
Moreover, if, in relation to the causer of harm,
there are at least age criteria in the laws and
the features of tort liability are specified, then
there are no such criteria in relation to the
victim. Therefore, in some court decisions,
we can trace the clarification of the guilt and
behavior of the victim — a minor, and in oth-
ers — not. It can be assumed that the courts are
deliberately trying to silence the question of
the possibility of reasoning about the guilt of
the victim. After all, the dominant approach
in the legal literature is that if the victim has
not reached the age of 14 (minor), his behavior
has no legal significance.

The question of the educational impact on
the delinquent is directly related to the previous
question about age. It is logical to assume that
we recognize the possibility of a person under-
standing his actions from a certain age, then we
also recognize the possibility of realizing the
consequences of what he has done, realizing
the loss of his property or a decrease in income
as a fair equivalent compensation. Foreign re-
searchers claim that from the point of view of
psychology, minors under 10 years old cannot
bear tort responsibility (Jansen, 2017). Starting

from this age, children are able to comprehend
their actions and evaluate them, to exercise due
diligence. That is why laws in different coun-
tries formulate a “refutable presumption” about
the impossibility of tort liability of children
from seven to fourteen years old.

On the issue of the fault
of parents (legal representatives)

As mentioned earlier, one of the mandato-
ry grounds of tort liability is guilt. The law does
not recognize minors as fully capable subjects.
Therefore, the articles on the tort responsibility
of minors deal with the fault of parents (legal
representatives). The fault is multidimensional.
The Russian judicial practice is dominated by
the approach according to which guilt means
exclusively the mental attitude of the violator
to his actions '°.

In tort law, there is a presumption of guilt
of the causer and the main task of the victim
is to file a lawsuit in which to prove the fact
of illegal actions, harm and causal connec-
tion between them. The causer must prove the
absence of guilt. This approach is similar to
the French tort law, which proclaims the pre-
sumption of guilt of parents and tort liability
is a consequence of a violation of the duty of
upbringing, supervision and care of the child
(Pauw, 1978: 307). Pieter Pauw notes that the
responsibility is based on the offense commit-
ted by the parent in that they did not show due
care when watching the child. If the child has
other relatives in the ascending line — they ac-
tually have the opportunity to have no less,
or even more influence on the formation of
personality. Therefore, we do not agree with
those court decisions that trace the automatic
imposition of tort liability only on parents in
cases where there was an obvious influence
of other relatives on the behavior of the child.

10 It should be recognized that at present there are more and
more scientific works orienting the reader to the concept of
guilt peculiar to common law countries, which consists in as-
sessing the degree of "reasonableness" of the behavior of the
delinquent and the victim, their actions from the point of view
of the behavior of an "ordinary, prudent" person. See: in more
detail, Zaitseva N. V. Methods of determining reasonableness
in tort legal relations on the example of common law coun-
tries. Bulletin of the Saratov State Law Academy. 2020. No. 5
(136). pp. 170-178.

-730 -



Elena V. Mishchenko and Tatiana V. Letuta. Tort Liability of Children

For example, in the case where the decision
described the circumstances of the fire, it was
noted that the children lived with their grand-
mother, who periodically smoked!'. This is
not an isolated case. Staying with relatives is
a natural practice and it should not remove re-
sponsibility from those persons to whom par-
ents have entrusted their child (Kulikov, 2021).
According to the results of the investigation,
the grandmother’s guilt in the occurrence of
an uncontrolled fire has not been established.
Here, compensation for damage occurred on
the principle of causing, since there is no data
in the case materials indicating the parents
fault in not fulfilling their duties. Permanent
residence with a smoking grandmother could
not but affect the child’s consciousness. The
court did not clarify the reasons for the sep-
aration of parents with children. It is quite
possible that the reasons were valid. And the
transfer of children to temporary residence
with a close relative was objectively the best
option for children. In such cases, it would be
necessary to establish the joint responsibility
of parents and persons directly influencing the
formation of personality. In this regard, the
legislation should take into account that the
residence of children or the presence of chil-
dren with close relatives with the permission
of parents should be regarded by the courts
as the exercise of supervision over them. It is
possible to establish joint and several liability
in cases where there is a fault in the upbring-
ing of parents and supervision of other close
relatives.

Education should not remain the exclusive
prerogative of the parent. Not every single fam-
ily with children is an isolated group. Moreover,
the state should create conditions for a safe life,
primarily for children. They act out of age and
are more aware of what is happening around
them. It is impossible to protect them from the
digital space. Modern models of forming ade-
quate communication for their child imply the
active involvement in the process of monitor-

I'See: The decision of the Oktyabrsky District Court of
Arkhangelsk No. 2-2010/2020 2-2010/2020~M-1449/2020
M-1449/2020 from July 30, 2020. Case No. 2-2010 /2020 on
the claim of the Administration of the MO "City of Arkhan-
gelsk" to N. B. Prygunova. Available at: https://sudact.ru/regu-
lar/doc/cypjQ8pcsOrC/

ing such communication not only of parents,
but also of close relatives, teachers, and the
state, which should provide safe and high qual-
ity content and, accordingly, fair tort laws.

Conclusion

Modern tort law needs to be improved,
taking into account the peculiarities associat-
ed with the digitalization of public life and, in
fact, obtaining unlimited freedom of action for
minors.

The issue of preventing violations commit-
ted by minors is complex. It should be resolved
both with the help of information legislation
aimed at eliminating illegal content, blocking
information harmful to children’s health in the
Internet space, and with the help of insurance
and family legislation. However, the purpose of
this study was to determine the compliance of
the legal regulation of the institution of tort li-
ability of minors with modern conditions. And
within the framework of this institution, we
believe it is necessary to solve the problem of
accounting for the behavior of the victim — a
minor. The legislation does not specify-from
what age it is possible to take into account the
behavior (guilt) of the victim. This gap creates
problems in practice that were already known
to Soviet civil law. The contradiction of court
decisions destabilizes the law enforcement
process and negatively affects the authority of
tort, therefore, civil law as a whole, pursuing
just ideals and the idea of full compensation for
harm. Therefore, in art. 1083 of the Civil Code
of the Russian Federation No. 14-FZ of January
26, 1996 (part two), it is necessary to prescribe
the age from which it is possible to take into
account the guilt of the victim.

In cases where children live or regularly
stay with close relatives with the permission of
their parents, it seems inappropriate to assign
responsibility to the parents, since close rela-
tives also directly influence the behavior of the
child, as well as his parents. The joint respon-
sibility of parents and persons directly influ-
encing the formation of personality should be
established, and the residence of children with
close relatives with the permission of parents
should be regarded by the courts as the exercise
of supervision over them.
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Mockosckuii 20cyO0apcmeeHHblll UHCIUNTY

MmedcOyHapoonvix omuouterutl (MIUMO Ynusepcumem)

Poccuiickaa @edepayus, Mocksa

Munucmepcmeo unocmparnuwix 0en Poccuiickoti Dedepayuu

Poccuiickaa @edepayus, Mocksa

AHHoTanus: Lleapro paboThI SIBISETCS] CPABHUTEIIEHOE UCCIICIOBAHNE IBYX IPABOBBIX
TMIOZIXO/I0B K (hOPMYAMPOBKE MPABOBOTO ONPEIECHHUS «OTPAOOTABILETO SAESPHOTO TOILTHBA
B poccuiickoM 3akoHonaTenbcTBe U npase EC. Poccuiickuii 3akoHOaTENb ONPEASTII,
4yT0 oTpaborasiuee sigepHoe TomuBo (OST) He OTHOCHTCS K paAMOAKTUBHBIM OTXO/1aM
(PAO), a siBnsieTCS cCaMOCTOATENBLHBIM OOBEKTOM NIPABOBOTO PETYAMPOBAHUS U HOIEKUT
JanbHeIei nepepaboTKe ¢ LENbI0 MOCIEYIONIET0 HCTI0IB30BAHMS B KAU€CTBE TOILTNBA
st ADC. Ananusupyercs noskuil noaxon k OAT B npase EC, koTopbIil 3aKkperieH
B upextuse EC 2011/70, Tak kak oqHu eBporneiickue ctpanbl OAT paccmarpuBaroT Kak
PAO, npyrue xak Bo300HOBIsIEMBIH pecype. [IpoBoautes unes npunsatus B Poccuiickoit
denepauu HOBOTO NMPABOBOTO ONPEACICHUS «OTPAOOTABILIETO IEPHOTO TOIUIUBAY,
KOTOpPO€ J1acT JONOJIHUTEIbHBIA UMITYJbC IJI Pa3BUTHUS DHEPreTUUECKOro AUaiora,
JaTbHENIIero COTpyAHUYIECTBA B aTOMHOM cepe Mexay crpanamu EC u Poccueit
Y MCKJIFOYHT 3JI0YTIOTPEOICHNS M HaHECeHHe yiep0a OKpyKarolel cpere.

KnrwueBbie cjI0Ba: MPaBoOBOE ONPEICICHUE «OTPAOOTABIICE SACPHOE TOIIIUBOY,
npao EC, poccuiickuii 3axoH «O0 HCTIOTB30BaHUN aTOMHOW HEPTUM», JnpexTuna
EC 00 oTpaboTtaBiieM sfepHOM TOIUIMBE U PaIMOAKTUBHBIX OTXO0JaX, DHEpreTnyecKkas
crparerust Poccun Ha nepuoz 1o 2030 roxa, saepuoe MOKC-TomnnuBo A1 peakTopoB
Ha OBICTPBIX HEUTPOHAX.

Hayunas cnermmansaocts: 12.00.10 — MexxayHapoHOE TTPaBO, EBPOTIEHCKOE TIPABO.

Hutuposanue: JleGenena 0. B. [IpaBoBoe onpenenenne «oTpadOTaBIIETO SAEPHOTO TOIIMBAY B TIpaBe
EC u 3axonomarenbctBe Poccuiickoit @enepatn. XKypr. Cub. ¢pedep. yn-ma. I'ymanumaphoie Hayku,
2023, 16(5), 733-739. EDN: QMQRG]J

Introduction

At the end of the 20th century — at the
beginning of the 21st century, the scope of
application of “atoms for peace” significantly
expanded, in particular, in storage systems
for electricity (hydrogen powerbank), in
security (wireless highly sensitive capacitive
strain sensors), in nuclear medicine (the use
of radiopharmaceuticals, currently work is
underway to create the first Center for Nuclear

Medicine in Irkutsk in Russia), ionizing
radiation treatment of agricultural products,
composites, rubber, in space exploration
(compact radioisotope generators), in the
creation of nuclear navy and floating nuclear
power plant (floating nuclear power plant
“Akademik Lomonosov”), and finally, nuclear
technology has made a significant contribution
to the fight the COVID-19 pandemic in 2020
(creation of the “Tianox” device for therapy with
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nitric oxide, sterilization of medical equipment,
masks, instruments, special clothing, dressings).
In connection with the expansion of the use of
nuclear technologies, the volumes of radioactive
waste and spent nuclear fuel are increasing.
Therefore, the adoption of the legal definition
of “spent nuclear fuel”, as one of the main
conceptual tools in legal regulation in this area,
provides a unified approach to understanding the
key phenomena occurring in society.

1. Statement of the problem

In Article 1 paragraph 2 «Scope of ap-
plicationy of Federal Law No. 190-FZ
“On radioactive waste management and on
amendments to certain legislative acts of the
Russian Federation” of 2011, it was stated, “the
provisions of this Federal Law do not apply to
relations in the field of spent nuclear fuel man-
agement” !,

Thus, the legislator has determined that
spent nuclear fuel does not belong to radio-
active waste, but spent nuclear fuel is an in-
dependent object of legal regulation. In this
connection, the adoption of a new legal act is
required, which would formulate a legal defi-
nition of “spent nuclear fuel” and which would
regulate the management of spent nuclear fuel.
And such an attempt was made on April 22,
1999, when the text of the draft federal law «On
industrial processing and storage of spent nu-
clear fuel»? was introduced to the State Duma.
For the first time a Russian legislator in Article
1 of the draft law proposed a legal definition
of «spent nuclear fuel”, defining it as “assem-
blies of fuel elements removed from nuclear
reactors, the further use of which in nuclear re-

' Federalniy Zakon ot 11.07.2011 Ne 190-FZ «Ob obrash-
chenii s radioaktivnymi otkhodami I o vnesenii izmenenii v
otdel’nye zakonodatel’nye akty Rossiiskoi Federatsii», Sobra-
nie zakonodatel’stva RF, 2011, Ne 29, St.4281 [Federal Law of
July 11, 2011 N 190-FZ "On Radioactive Waste Management
and on Amendments to Certain Legislative Acts of the Russian
Federation", Collected Legislation of the Russian Federation,
2011, N 29, Art. 4281.]

2 Proekt federal’nogo zakona No. 99043110-2 O promysh-
lennoi pererabotke i khranenii otrabotavshego iadernogo top-
liva, vnesennyi 22.04.1999 goda v Gosudarstvennuiu Dumu
RF [Draft Federal Law No. 99043110-2 On industrial pro-
cessing and storage of spent nuclear fuel, submitted on April
22, 1999 to the State Duma of the Russian Federation]. SPS
“Konsul’tant Pljus”.

actors without reprocessing is not provided»?.
The State Duma did not pass draft law; because
the delivery to Russia additional volumes of
spent nuclear fuel from other countries would
worsen the environmental situation in the
country. Another reason for refusing further
consideration and accepting it was the active
position of the Russian public, which organized
the collection of signatures of more than 2.5
million Russians for holding a referendum on
the question: «Are you in favor of the ban on
the import of radioactive materials from other
states into the territory of Russia for storage,
disposal or processing?» (Iablokov, 2001)

Although the draft law has not been ad-
opted, the understanding that managing the
amount of accumulated spent nuclear fuel and
developing technologies for its reprocessing
led to the adoption of the Energy Strategy of
Russia for the period until 2030%. In the Ener-
gy Strategy of Russia, in Section 8 “Nuclear
Fuel Cycle and Nuclear Energy”, it was noted
that the development of the production base in
Russia in the nuclear industry until 2030 will
be carried out on the basis of the creation of a
nuclear power plant cycle management infra-
structure based on the creation of unified state
systems for managing spent nuclear fuel, radio-
active waste management and the development
of decommissioning technologies for shutdown
nuclear power plants.

3. Discussion
3.1. Legal definition of «spent nuclear fuel»
in Russian legislation

But the definition «spent nuclear fuel» was
enshrined in law by the Russian legislator only
in 2016 (Federal Law No. 74-FZ on March 30,
2016, which made amendments and additions
to the 1995 Federal Law of the Russian Federa-

3 Proekt federal’nogo zakona No. 99043110-2 O promysh-
lennoi pererabotke i khranenii otrabotavshego iadernogo top-
liva, vnesennyi 22.04.1999 goda v Gosudarstvennuiu Dumu
RF [Draft Federal Law No. 99043110-2 On industrial pro-
cessing and storage of spent nuclear fuel, submitted on April
22, 1999 to the State Duma of the Russian Federation]. SPS
“Konsul’tant Pljus”.

4 Rasporiazhenie Pravitel’stva RF Ob Energeticheskoi strate-
gii Rossii na period do 2030. No. 1715-r. 13.11.2009 [Govern-
ment Act of the Russian Federation On the Energy Strategy of
Russia for the period up to 2030. No. 1715-r. 13.11.2009.] SPS
“Konsul’tant Pljus”.
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tion «On the Use of Atomic Energy»). Art. 3 of
the Federal Law of the Russian Federation «On
the Use of Atomic Energy» gives the following
legal definition «spent nuclear fuel» — a «nucle-
ar fuel irradiated in the reactor core and finally
removed from it»°.

The legal definition of spent nuclear fuel
was taken from Art. 2 of the 1997 Joint Con-
vention on the Safety of Spent Fuel Manage-
ment and on the Safety of Radioactive Waste
Management, which Russia ratified in 2005°.
This legal definition is narrowly technical.
Thus, the legal definition of spent nuclear fuel
adopted by the Russian legislator does not re-
flect the concept of a closed nuclear fuel cy-
cle, which was adopted in the USSR since the
formation of the country’s atomic energy and
which the Russian Federation adheres to the
present (Kudryavtsev, Gusakov-Stanyukovich,
2012). In contrast to the USA, Canada, Sweden,
Finland, Spain and a number of other Europe-
an countries, which adhere to the concept of an
open nuclear fuel cycle, which is much simpler
and shorter. But an open nuclear fuel cycle is
economically high-cost, and at the same time it
is more difficult to ensure environmental safe-
ty, since it requires long-term isolation of spent
nuclear fuel from the biosphere. As S. Zhiznin
and V. Timokhov rightly point out in their work
«Nuclear Aspects of Energy Diplomacy», a
closed nuclear fuel cycle has both advantages
(providing nuclear power plants with fuel for
hundreds of years with any increase in de-
mand, reducing the volume of high-level waste)
and disadvantages (environmentally hazardous
radiochemical production). In 2018, Mining
and Chemical Combine part of state nucle-
ar corporation «Rosatom» in Zheleznogorsk
(Krasnoyarsk Territory) successfully carried
out a pilot reprocessing of spent nuclear fuel

5 Federalnyy zakon “Ob ispol’zovanii atomnoi energii
(s izmeneniiami I dopolneniiami) ot 21.11.1995. Ne 170-FZ
[Federal Law “On the Use of Atomic Energy” (as amended
and additional) of November 21, 1995, No. 170-FL]. SPS
“Konsul’tant Pljus”.

® Federalnyi Zakon ot 04.11.2005 Ne 139-FZ «O ratifikat-
sii Ob”edinennoi konventsii o bezopasnosti obrashcheniia s
otrabotavshim toplivom i o bezopasnosti obrashcheniia s ra-
dioaktivnymi otkhodami [Federal Law of November 4, 2005
N 139-FZ On Ratification of the Joint Convention on the Safe-
ty of Spent Fuel Management and on the Safety of Radioactive
Waste Management] SPS “Konsul’tant Pljus”.

from a VVER-1000 power reactor of Russian
nuclear power stations’. The performance of
the unique technologies, that do not pose any
risks to the environment, has been fully con-
firmed. Since the legal definition of “spent
nuclear fuel” was adopted in 2016, and «Rosa-
tom» tested new technologies in 2018, the Rus-
sian legislator, accordingly, did not formulate
in the term that spent nuclear fuel can be used
as fuel for a nuclear power plant again, subject-
ing it to the next cycle enrichment. Although
thanks to the development of Russian science,
this became possible by turning spent nuclear
fuel into a product that has economic value for
the nuclear market.

Many Russian researchers (Supotaeva,
2009, Grishchenko, 2010, Grishin, 2011) note
the need to adopt a federal law on the manage-
ment of spent nuclear fuel and formulate a new
legal definition of «spent nuclear fuel» based
on modern technologies used in the nuclear in-
dustry of Russia at the present.

In practice, spent nuclear fuel becomes
a renewable resource used in a closed nuclear
fuel cycle, which does not reflect the existing
legal definition in Russian legislation. Techno-
logical changes in the nuclear industry inevita-
bly entail changes to the regulatory and legal
framework of nuclear law as a consequence of
the response to the change, improvement, de-
velopment and application of new technologies
that require appropriate legal confirmation.

3.2. The legal definition
of «spent fuely to the EU law

Although Euratom and all EU member
states have signed and ratified the 1997 Joint
Convention on the Safety of Spent Fuel Man-
agement and on the Safety of Radioactive
Waste Management, in which Art. 2 gives the
definition of «spent fuel» as «means nuclear
fuel irradiated in the reactor core and finally
removed from it»8. However, this legal defi-

7 Rosatom gotov nachat’ “zelenuiu” pererabotku otrabotab-
shego iadernogo topliva [Rosatom is ready to start "green"
reprocessing of spent nuclear fuel] Available at: http://www.
rosatom.ru/journalist/smi-about-industry/rosatom-gotov-
nachat-zelenuyu-pererabotku-otrabotavshego-yadernogo-
topliva/ (accessed 13 October 2020)

8 Joint Convention on the Safety of Spent Fuel Management
and on the Safety of Radioactive Waste Management, Com-

-736 -



Yulia V. Lebedeva. Definition «Spent Nuclear Fuel» in EU Law and Russian Legislation

nition is of a purely technical nature and the
EU member states in their national legislation
initially adopted the broader wording of «spent
nuclear fuel».

Thus, the approach of various European
countries (Sweden, Finland, France, Bulgaria,
Hungary, Romania) to the definition of «spent
nuclear fuel» was different. In EU law, during
the development of EU Directive 2011/70
during the development of the legal definition
of spent nuclear fuel, a discussion took place
between the proponents of the closed nucle-
ar fuel cycle and the open nuclear fuel cycle
(Rodriguez-Penalonga, Moratilla Soria, 2017,
Shant Krikorian, 2019). The difference is that
for some EU Member States that use a closed
nuclear fuel cycle, spent nuclear fuel is a re-
source for reprocessing to produce new fuel
for nuclear power plants. For other EU mem-
ber states that use an open nuclear fuel cycle
(or once-through fuel cycle), spent nuclear fuel
is radioactive waste that must be stored without
reprocessing pending final disposal.

The discussion between the supporters of
a closed nuclear fuel cycle and an open nucle-
ar fuel cycle in EU law continues to this day.
The legislation of European states in the field of
the nuclear industry reflects these different ap-
proaches. Moreover, the current EU Directive
2011/70 on spent nuclear fuel and radioactive
waste secured the compromise. Article 3 para-
graph 11 of EU Directive 2011/70 «spent fuel»
defines «nuclear fuel that has been irradiated
and permanently removed from the reactor
core. Spent nuclear fuel can also be considered
as a renewable resource that can be reprocessed
or disposed of as nuclear waste»”.

EU law details the legal concept of «spent
nuclear fuel» from the perspective of various
political, economic and scientific-technical
approaches in the EU member states. For
example, the French law school (Schneider,
Marignac, 2008) considers spent nuclear fuel
as a raw material with a renewable resource

pendium of International Legal Instruments in the Nuclear En-
ergy Field, Part I, International School of Nuclear Law, Uni-
versity of Montpellier, AEN NEA, France, 2008 Session, p.68
 Council Directive 2011/70/EURATOM of 19 July 2011
establishing a Community framework for the responsible and
safe management of spent fuel and radioactive waste. Official
Journal of the EU 199, 2.8.2011, pp.48-56

in a closed nuclear fuel cycle due to the pos-
session of the latest technologies in the field
of processing spent nuclear fuel into new fuel
for subsequent use at nuclear power plants.
For countries such as Sweden, Finland (Lars-
son, Andersson, Wingefors, 1968, Stendahl,
2009, Lanaro, Brewitz, Brunk, Carlvik, Hed-
berg, Mortberg, Ragnarsdotter Thor, Zika,
2015, Vilhunen, Kojo, Litmanen, Taebi, 2019)
spent nuclear fuel is already waste for storage
without further processing due to their polit-
ical and economic approaches to this issue.
For Bulgaria, Hungary and Romania (Tomov,
2015, Glodeanu, Patrascoiu, 2019, Takats, Bu-
day, 2003) spent nuclear fuel is nuclear waste
for storage without further processing due to
the fact that these countries do not have the
latest reprocessing technologies due to a weak
scientific, technical and economic base, since
the process of reprocessing spent nuclear fuel
is expensive and energy-intensive.

4. Conclusion

At present, the Russian Federation has
begun industrial production of MOX nuclear
fuel for fast reactors from spent nuclear fuel.
In this regard, it would be worth considering
the possibility of bringing the legal definition
of «spent nuclear fuel» in the current Federal
Law of the Russian Federation «On the Use of
Atomic Energy» in accordance with new tech-
nologies (including the use of «voloxidationy)
in a closed nuclear fuel cycle. The following
legal term can be proposed: spent nuclear fuel
is nuclear fuel that has been irradiated and fi-
nally removed from the reactor core, which is a
renewable resource, and which can be further
processed in a closed nuclear fuel cycle.

Such a clearer legal definition of «spent
nuclear fuel», in comparison with the current
definition in Russian legislation, will make it
possible to develop more productively the en-
ergy dialogue and mutually beneficial nuclear
cooperation between the EU and Russia, show-
ing more clearly the difference in approaches
between closed nuclear fuel cycle and once-
through fuel cycle. Such a legal approach, on
the one hand, will make it possible to avoid
double interpretation of spent nuclear fuel and
legal gaps when concluding international trea-
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ties on the issue of spent nuclear fuel manage-
ment.

A clear legal formulation of «spent nuclear
fuel» will not make it possible to replace spent
nuclear fuel with radioactive waste (for exam-
ple, during transportation from third countries
to the territory of the Russian Federation), to
interpret the legal definition of «spent nucle-
ar fuel» more broadly, including a number of
radioactive waste, which in turn will help to
avoid environmental crimes.

On the other hand, the content and context
of Russian legislation can support innovation
in the energy economy, and at the same time
prevent abuse and damage to the environment,
as well as lay down new principles for the func-

tioning of the system for the non-proliferation
of fissile nuclear materials — uranium and plu-
tonium.

In modern conditions of technological
civilization, Russia’s entry into the era of fast
neutron reactors and the prospects for the con-
struction of a molten salt reactor in the near fu-
ture, are the events that oblige the legislator to
be ready for the changes that have come and
to timely prepare the legislative basis for the
legal implementation of developing high-tech
processes in the Russian nuclear industry and
prevent environmental violations, thereby pro-
tecting future generations from radiation con-
tamination of soil, air and water on the territory
of the Russian Federation.
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Abstract. Scientific knowledge cannot reduce the scope of the unknown laws of the
universe, the action of which can destroy humanity at any moment. In this situation
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contributes to the survival and progress of mankind. Apparently, this explains its presence
in all human societies.
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Cubupckuii pedepanvrulil yHUSepcumem
Poccuiickaa @edepayus, Kpacnoapck

AHHoTanus. HayuHoe mo3HaHHEe HE MOXET COKpPAaTUTh c(hepy HEMO3HAHHBIX
3aKOHOMEPHOCTEH BCEIICHHOM, JeHCTBUE KOTOPHIX B COCTOSIHUM B JF0OOW MOMEHT
YHUYTOXUTH 4€JI0OBEHECTBO. B sToit CUTyallun YCJIOBCUCCKNEC UHANBUIbL O6paH_[aIOTC${
K pelIuruu, N1puMeHss Ajisi KOHTPOJI HECITO3HAHHOTO IMOJUTHUKO-IIPABOBOC 3HAHUC.
Hanpumep, 1romu 0OBsIBISIOT BCEJICHHYIO MOTUTHYECKH OPraHU30BAHHBIM OOIIECTBOM.
CyBepeHa Takoi BCeoOBbEeMITIOIIEH 1IEIOCTHOCTH OHU UMEHYIOT BOoroMm, 3asBIISIOT O CBOEM
TOBUHOBCHUU CO3JaHHOMY UM IIpaBy, BOCOPUHUMAIOT KaK JOJDKHOE 00KECTBEHHBIE CaHKIINHU
3a YCTaHOBJICHHBLIC Bceebimanm TMpaBOHAPYLICHUS, a TAKKE MIPOCAT HA3BAHHOTO BJIACTUTECIIA
MIOMOYb B YIOBIETBOPEHUH JIFOACKUX NOTpeOHOCTEl. [ TeX, KTO He BEPUT B PEIUTHIO,
yKa3aHHBIH cII0c00 KOHTPOIS HEMO3HAHHOTO HE TMO3BOJISICT TTO3HATH HEN3BECTHYIO JIFOISIM
ctepy MHpa U UCTIOIB30BaTh COOTBETCTBYIOIME CBEICHUS JUII COXPAHEHHUS U IIporpecca
YCJIIOBCUCCKUX MHANWBUAOB. Bepy}omne KC MPUACPIKUBAIOTCA MPOTHUBOIIOJIOXKHOTO
yoexaeHus. [lo3ToMy NMpuBEp>KEHIIBI PETUTUN CIIOKOHHO BOCIIPUHUMAIOT CAMHX Ce0s
U OKPY’KAIOIIMH MUP KaK 0OBEKTHI, KOTOPBIE MOTYT OBITh UMH YCOBEPIICHCTBOBAHHI,
U C YBEPEHHOCTBIO Ha yCIEX MPEANPUHUMAIOT MHOTOOOPAa3HYIO CO3UIATEIbHYIO
JACATCIBHOCTD B PA3JIMIHBIX obOmacTax COHHaHBHOﬁ JKHN3HHU. HeBepy}omHe Xe,
3aMHTCPECOBAHHBIC B BBDKMBAHUU U MPOTPECCE YCIOBEUCCKUX UHIUBUIOB, HC MOT'YT HE OBITD
JAOBOJIbHBIMU TaKUMHU YCHUIIUSAMU BEPYIOMIUX, TAPMOHUPYIOIIUMHU C UX COOCTBEHHBIMHU
CTapaHusIMU OJIA JOCTHKCHHUS OTMCYCHHBIX uenei/'l, 1, KaK IpaBujio, NpeANPpUHUMAIOT BCE
BO3MOXKHOE JUIA IOAJEPAKKY YKa3aHHBIX IEUCTBUI Bepyrolmux. B utore oxapakrepuzoBaHHas
penuruo3Has mpakTHUKa CIocoOCTBYET BEKUBAHHUIO U IIporpeccy denoneuectsa. [lo-
BUANMOMY, TaK OOBSCHSETCS €€ IPUCYTCTBHUE BO BCEX YEJIOBEUECKUX OOIIECTBAX.

KuarueBbie ciioBa: BCCJICHHAasA, HCIIO3HAHHOC, BBDKMBAHUE YCJIOBCUCCTBA, PCIIUI U,
MOJIMTHUKA, ITPpaBO, CCTCCTBCHHOC IIPABO.

Hayunas cneunanbHOCTb: 5.1.1 — TEOPETUKO-UCTOPUYECKUE NTPABOBLIE HAYKU.

Hurtuposanue: Apoodsimesckuii C. A., [Iporornonosa T. B. [Tonutuko-npaBoBoe 3HAHUE U MOTBITKH
KOHTPOJISI JIFOAbMHU HEMO3HAHHOTO C MOMOIIbI0 perurun. Kypn. Cub. gpeoep. yn-ma. I'ymanumapnoie
nayku, 2023, 16(5), 740-752. EDN: PLTEZW

BBenenne B npo6jeMy uccJie10BaHUS.
DTa nmpobiieMaTHKa TPaJUIIMOHHO BBICTYTIACT
00BbEKTOM 103HaHHS. Eli MOCBSIIEHO MHOKECTBO
MyOJUKANKi, B TOM YHCIIe COYUNHCHUN aBTOPH-
TETHBIX JiesTesel penurun (ABryctuH biaxen-
HbIi 1994; ®oma AxsuHckwit, 2012; Boyer, 1994;
Berman, 1974; byaiie, 2017: 22-23).

[IpuBepkeHIIbI PEIUTHO3HBIX BEpOyYe-
HUN B Takoro poja paboTax UCXOAAT U3 TOrO,
YTO KOHTPOJIb JIFOJBMU HEMO3HAHHOI'O C IOMO-
mpto penurnd dpdektuser. [Ipasma, BegyTces
CIIOpbl OTHOCUTEJIBHO ero aerajieil. Ckaxem,
B counHeHUU Pombl AkBUHCKOro «CyMMa Te-
OJIOTMM» TPUBOASATCS NPOTUBOpEUAIIne JIpyr
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IpyTy MHEHHS 00 3TUX YacTHOCTIX. OHU cop-
MYJIMPOBaHbI Pa3HBIMU TEOPETUKAMU PEITUTUH,
BKJTIO4asi ero camoro (Poma AxkBuHCKUH, 2012:
T.I. Tpakrar o cBsmerHoM y4uenun. Borpoc 1.
Pazpensr 7 u 8. Tpakrar o equnom bore. Bo-
npoc 19. Pazzgen 8.).

OnHako NPUCYTCTBYIOLIME B Hay4YHOU
JUTEepaType aTeucTHYECKHUE BO33PEHHS 3TOT
KOHTPOJH BOOOIIE HE MpEarnojaraioT B Ka-
YECTBE HYKHOI'O ISl JIIOAEH, MOCKOJIbKY CO-
Jep)KaT «OoTpUllaHue BCsIkoi penurun» (du-
nocopekuid cioBapb, 1980: 25). Hanpumep,
pedb HuIET O CcleAylouled apryMeHTaluH,
chopmynupoBaHHoii A.B. MacauxuHBIM.
«C Hamel TOYKM 3pEHHS, — OTMETHUJI 3TOT
HCCIIeIoBaTEeNb, — PEJIUTHO3Hasl BEPCUS MHU-
po3manus sABIseTCA (DAHTACTHUCCKOU, WII-
JTI030PHOM, MOITOMY B OyIymieM oHa Oynmer
BBEITECHEHA HAYYHOH. .. OO TOIBKO MYAPOCTH
[103BOJISET CO3AaTh UCTUHHYIO U MPaBAUBYIO
KapTUHY MHUpa, UMETh Hay4dHOE CO3HAHHE»
(Macnuxwun, 2011: 10).

OcwMmbIclieHre IPUBEACHHBIX WU B IIJIaHEe
BBISIBJICHUSI B HUX MOMEHTOB UCTHHBI U 3a0I1y-
KAeHHsT HeoOxommmo. OTCrofa BBITEKAeT aK-
TYaJIBHOCTB TPEIIPUHATOTO Aajee GpopMyH-
pOBaHHUS pAlla CYXJIEHHUH, KOTOPbIE BBIABISAIOT
paLMOHAJIBHOE 3€PHO B paHee CO3JaHHOH Teo-
PUHU ¥ TO3BOJIAIOT IPUMEHUTH €ro U B Hayke,
U Ha IpakTuke. IHBIMU CIIOBaMHU, YIIOMSHYThIE
CY)KJEHHUSI UMEIOT TEOPETHUYECKYI0 U MPAKTH-
YECKYIO0 3HAUUMOCTb.

Konuenrya/ibHble OCHOBaHMS HcCCJIe-
noBanmus. OHN BKItoUaroT psia uaen. [Ipexae
BCEr0 YEJIOBEYECTBO [MO3HAET 3aKOHOMEPHOCTU
CYLLIECTBOBAHUS CaMOro ce0s U OKpYIKarolero
MHpa HOCPEACTBOM HayKH. JIronu UCIoNb3yIoT
9TH HEOOXOIUMBIC U CYIICCTBEHHEIE CBS3U B HX
JeSITEIIbHOCTH J1s1 00€CIIeYeHU s CBOETO BBIKH-
BaHHUs, a TAK)Ke Mporpecca, IOHUMAaEMOIo Kak
Bce OOJIblIee rOCHOACTBO YEIOBEYECKUX HHIH-
BHJIOB Ha/I COOCTBEHHOM M BHEIITHEH TTPUPOJION
(Pound, 1968: 16).

OnHako Ha JItoOOM 3Tane MO3HaHUS JHAU
HAaXOJATCS B OQHOWM M TOM ke cutyaunu. Heza-
BHUCHMO OT YCIIEXOB ITO3HABATEIbHON JEATeNb-
HOCTH, OCYLIECTBJISEMON Hay4YHBIMH METOJa-
MH, cdepa HEIMO3HAHHOTO HE YMCHBIIAeTCH.
3neck cpaBemuBel cioBa M. benrama, chop-
MYJIMPOBaHHbIE, IIPaB/a, [0 IPYyroMy IHOBOAY.

«l"OpU30HT pacMpseTcst IO Mepe TOro, Kak MbI
nerkemces» (benrawm, 1867: 327).

OT HEeu3BECTHBIX JIIOIAM 3aKOHOMEp-
HOCTEH HEMO3HAHHOW WMHU OO0NacTH 3aBUCHUT
HE TOJIBKO MpOrpecc, HO M caMO BbDKMBAHHE
geJoBedeckoro odmectBa. Benp meiictue Ta-
KUX HEM3YYEHHBIX YeJIOBEKOM HEOOXOIMMBIX
U CYLIECTBEHHBIX CBA3EH BCEJICHHOM MOXET
B 000 MOMEHT HE TOJNBKO 3aTOPMO3HTH de-
JIOBEUECKHUH MPOrpecc, HO U YHUUTOKUTH YeJIo-
BEYECTBO.

B 31Ol cuTyanuu J0AM NpU IONBITKaX
KOHTPOJIMPOBATh HEMO3HAHHYIO HMH Cchepy
OOBIYHO WCIIONB3YIOT BCE CBOM BO3MOKHOCTH
MakcuMautbHO. Takol nx 00pa3 JIeHCTBHIA TOHSI-
TeH. Jltonu B Macce CBOEi XOTAT BBIKUTD U CO-
BEpPILEHCTBOBATHCS.

IMocTanoBka mnpodiaembl. Yenoeueckne
WHJIUBUABI B IOJUTUYECKH OPraHM30BaHHOM
obmecTBe ISl 00ECIEYCHUSI CBOCTO CaMOCO-
XpaHEHUsI ¥ Iporpecca B yCJIOBUSAX HOTEHIIM-
aJbHBIX YIPO3 CO CTOPOHBI HEM3BECTHOM UM
9acTH BCEJICHHOI oOpamaroTes K penuruu. Mx
COOTBETCTBYIOLIAs PEIUTHO3HAS e TEIbHOCTh
JUISl KOHTPOJISL HEMO3HAHHOI'O BBICTYIAeT Kak
HCIIOJIb30BAaHUE HMMEIOIIErocsl y 4esloBeYecTBa
OIbITa BBDKUBAHUS U COBEPILIECHCTBOBAHMS
B TIOJIUTHYCCKH OPTaHH30BAHHOM OOIIECTBE,
IZle OCYIIECTBIIAETCS IPaBOBOE PEryJInUpo-
BaHUe. B Xozme Hee NMPUMEHSAETCS MOJIUTHKO-
MIPaBOBOE 3HAHHE, KOTOPHIM 00Taaf0T YeIoBe-
YeCKHEe MHIUBUIBL.

Tak mocrymaTbh JIOASM IO3BOJIAIOT Xa-
pakTepHble 4yepThl penuruu. B camom nerne,
«PEJIUTUO3HbIE MOHATHUSA U BEPOBAHUS €CTb...
MpeJCTaBJIEHNE COLHUAIBHOIO NOpsAnka. Bor
MIOYEMY TOBOPSAT, YTO CIIeIH(UIeCKre (HOpMBI
COLIMAJIbHOW OpraHu3alluu BeOyT K MPUHSITHIO
CTIeI(PUIEeCKUX (POPM PETUTHO3HOTO MEIIIIE-
Hus 1 ipakTukmy (Boyer, 1994: 13).

[IpuuemM oOTMEUEHHOE «IIPEICTABICHUE)
B TIONUTHYCCKH OpPraHU30BaHHOM OOIIECTBE
BKJIIOYaeT OOpallleHHe K IOJIMTUKE KaK K Ipa-
BOBOMY PETyIHUPOBAHUIO U, O0Jiee KOHKPETHO,
K 1IpaBy. Benb 3/1€Cch HEN3MEHHO MTPUCYTCTBYIOT
«nonmutnaeckue» (Boyer, 1994: 1X), Bkimtouas
[IPaBOBBIE, «ACIEKThl PEIUTMO3HOr0 yoOexie-
aus» (Boyer, 1994: IX). B gactHOCTH, IMeeT-
Csl B BUAY TO, UTO «penuTus 0e3 mpaBa TepseT
CBOM COLMAJIBHBIN U UCTOPUYECKUN XapaKTep
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U CTAHOBUTCS YHCTO JIMYHOU MUCTHKOM. [IpaBo
(mporiecc paspenieHust KOHPJIUKTOB U CO3/IaHNE
KaHaJIOB KOOIEpaIluy ITyTEM pacCIpeaesICHUs
FOPUJIMYECKUX TIPaB M 00S3aHHOCTEH) U peiu-
rus (KOJJIEKTUBHAS 3200Ta O KOHEUHOM CMBICIIE
W TIeJTN )KU3HU, a TaK)Ke MPUBEP)KEHHOCTH 3TUM
CMBICTTY W TEJH) SIBISIOTCS JBYMsS Pa3ind-
HBIMHA HM3MEPEHUSIMU YEJIOBEUECKOTO OITBITa
(Berman, 1974). Bmecte ¢ TeM B yKa3zaHHOM
OOIIIECTBE «B KaXJOW PEITUTHH €CTh WU JOJI-
JKeH OBITh MPABOBOM AJIEMEHT... Penurus cama
WMeeT TpaBoBble n3Mepenus» (Berman, 1974).
[IpobGnema 3akiroyacTCs B TOM, KaKOBBI OHH,
KOTJia UAET pedb O TMOMBITKAX JOAeH KOHTPO-
JUPOBATH C TIOMOIIBIO0 PEIIUTUN HETIO3HAHHYIO
YeJIOBEYECTBOM YACTh BCEIICHHOM.

Metoponorusi. IlprumeHeHHBIE METOABI
JUTST MCCIIEJIOBAHUS TIOTIBITOK KOHTPOJIS JIFO/Tb-
MH B IOJIUTHYECKH OPraHW30BaHHOM OOIIIe-
CTBE HETIO3HAHHOTO C TIOMOIIBI0 PEITUTUU OTO-
OpaHbl UCXOAS M3 HEOOXOJUMOCTH TOYHOTO
YCTaHOBIICHUS TOTO, KAK UIMEHHO ITHU YeJIOBE-
YECKHE YCHIIHSI OCYIIECTBIISIIOTCS, KAKOBBI MX
TIOJINTUKO-TIPABOBBIE «U3MEPEHUS» U PE3YIIb-
tarel. JlIs penieHusl yKazaHHBIX 3ajad TIpe-
JKJIE BCETO TOAXOJAT OOIICHAYYHBIC CIIOCOOBI
no3HaHus. M3 HuX Hambolee IMUPOKO UCIIOITb-
30BaHbl HAOJIOJICHNE, aHATIN3, CHHTE3, CPaBHE-
HHe, TPEAIoarariee TpoTHBOIIOCTABICHUE;
(hopmasbHO-JIOTHYECKOe yMo3akitodeHue. On-
HAaKO JIJISI OCYIIECTBIICHUS BBIICIICHHBIX 3a]1a9
MOTPeOOBAIOCh TaKKe OOpaTUTHCS K CBOM-
CTBEHHBIM TIOJIUTOJIOTUU U TTPABOBEICHUIO TIO-
HATUWHBIM amlmnaparaM 3TUX OTpacliell 3HaHUS
B pa3HOOOpa3MK UCTOPUUYCCKUX YCIOBHM. MMe-
€TCs B BHJIY HCIIOJIB30BAaHHE B IPOBEICHHOM
WCCJIEIOBAHUN TEPMHUHOB TOJUTHKA, TTOJHUTH-
YECKH OpPraHHM30BaHHOE OOIMIECTBO, TOCYyIap-
CTBO, TOCYIapCTBEHHO-OPTraHW30BaHHOE 00-
IECTBO, CHCTEMa TOCYNapCTBEHHBIX OPTaHOB,
CyBEpEH, CYBEpEeHHAasl BIACTb, MPABO, PABO-
BOE PETYJIIMPOBAHUE, CHCTEMa ITPABOBBIX HOPM,
MPaBONPUMEHHUTEIBHAS SIS TETbHOCTb, TIPABO-
HapyIIeHUE U T.II.

O6cy:xaenue. Kak u3BeCTHO, B MOJIATHYE-
CKHM OPTaHM30BAHHOM OOIIIECTBE YEIIOBEUECKIE
WHJUBUIBI 00CCIICUNBAIOT CBOE CAMOCOXpaHe-
HHE W TIPOrpecc MyTeM peasn3aiii KOMILIEK-
ca Mep, BBITEKAIONMINX W3 TIO3HAHHBIX UMU 3a-
KOHOMEPHOCTEH (DYHKIIMOHHUPOBAHHS ITOTO

COIMAIIEHOTO OpraHm3Ma. B "acTHOCTH, ITIOIH
OOBIYHO BBIKA3BIBAIOT MOYTCHHUE JICHCTBY HOIICH
CYBEpEHHOH BIIACTH, JOOPOBOJILHO TOMUYUHS-
foTCs cHOPMYITUPOBAHHOMY €O TIPABY, BOCIIPH-
HHUMAIOT KaK JIOJKHOE TIPaBOIMPUMEHHUTEIEHY IO
JIeSITEIIBHOCTD, BKIJTIOYAsi CAHKITUH 32 MPaBOHA-
pYIICHUS, W BBIJBUTAIOT aJ[PECOBAHHBIE CYyBe-
pPEeHY MPOCKOBI MCIOTHUTH WX YKEJIaHHUS OTHO-
CHUTEIILHO MMOJUTUKO-TTPABOBON MPOOIEMaTHKH.

[TomoOHBIM 00pa30M YeIOBEUCCKHE WHIHU-
BH/JIBI BO MHOTHX CITy4asiX IBITAIOTCS U TIOCPE/I-
CTBOM PEJIUTHUU KOHTPOJIUPOBATH HEITO3HAHHBIE
HMH CHJIBI BCEJICHHOM, cO3/JaBasi IJs DTOro
CHUCTEMY COOTBEeTCTByIomuX wmep. [locnennue
BKJIIOYAIOT TMPUMEHEHHE WMEIOIIUXCS Y Yelo-
BEUYECTBA MOJUTHKO-TTPABOBBIX 3HAHUH.

Hanpumep, 1ronu oOBABISIOT BCEICHHYIO
TOJIMTUYECKA OPTaHU30BAaHHBIM OOIIECTBOM,
IJIe OCYIIECTBIISIETCSI MPABOBOE DETYIUPOBaA-
Hue. CyBepeHa TaKoi BCeoObEMITFOIICH [IEJTOCT-
HOCTH OHM UMEHYIOT borom, 3asiBIsIIOT 0 CBOEM
TTIOBHHOBEHUH CO3JIAHHOMY UM TIPaBY, BOCIIPH-
HUMAIOT KaK JOJKHOE 00)KECTBEHHBIE CAHKITUH
3a yCTaHOBJICHHBIC BCeBBIITHMM TIpaBOHApYIIIe-
HUSI, @ TAK)KE MPOCAT Ha3BAHHOTO BIIACTHUTEIS
TIOMOYb B Y/IOBJICTBOPEHHUH JIOJCKUX TOTPEO-
HOCTEH UTO KacaeTcs JKEeJIAaHHOM JJISI DTHX JIUI]
TOJIMTUKU W TIpaBa. B wacTHOCTH, COBpeMeH-
HBIE «AYAan3M ¥ XPUCTHAHCTBO... TPOBO3TJIa-
IIAIOT, YTO caM bor sBiseTcs 3akoHOIATENIeM
U CyJbeit; 0oJiee TOro, ero 3aKOHbI U Cy/IcOHbIC
pelIeHusl eCTh Yy/IeCHas BeIllb, IPEJMET TpaH-
JIMO3HOCTHU W PAJIOCTH, ONarofessHue s 4elo-
BEUYECTBA. DTO BBIpAXKaeTCsl MOBCIOY U B Bet-
xoM, 1 B HoBom 3aBeTe» (Berman, 1974).

EnBa ynm Takoil crmoco® KOHTPOJISI HETo-
3HAHHOTO 3a TPEJeNIaMi HAyYHOTO IMO3HAHUS
HE €CTb JIy4lIee M3 TOTO JUIsl ATOW IeNH, YTO
YeJIOBEYECTBO MoKa puymaio. O00CHOBaHHE
TPOCTO.

Jltomm mcTonp3yIoT sl YKa3aHHOTO KOH-
TpoJisi Haubosee O0Ire 3aKOHOMEPHOCTH II0-
3HAaHHOW MU c(epbl MHpa, 00eCIICYNBAIOIIHE
TIPU CBOEM JICHCTBUYM BBDKHBAHUE U TIPOTpecc
YeJIOBEUSCKUX HHJWBHUIOB. HBIMH CIIOBaMHU,
YEIIOBEUECTBO IMPHUMEHSET KBHUHTICCEHITUIO
BCETO TOJIE3HOTO JIJIST JIOACKUX HYXK]I 3HAHUS,
KOTOpPOE OHO MMEET.

He cmyvaiiHO BBIZICTICHHBIH CITIOCOO KOH-
TPOJISI YeTIOBEYECKUMHU WHIMBUIaAMH HETIO3HAH-
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HOTO IIHPOKO PACIPOCTPAHECH B MOJTUTHICCKU
OpraHM30BaHHBIX OOIIECTBAaX IPOILIOTO U CO-
BpPEMEHHOCTH. B caMoMm zerte, oH mpeacTaBIisieT
CO00H PETUTHO3HYIO TPAKTHKY C HCIOJIB30-
BaHUEM MOJUTHKO-TIPABOBBIX 3HAHUH, 0e3 KO-
TOPOH, KaK M3BECTHO, HE OOXOAMIICS U HE 00-
XOIOUTCS HU OOUH OTMCUYCHHBIH COLUAIBHBIN
opramM. MMeroTcss B BUAY U Te, TJE BIUS-
TeNbHBl arercTuueckue Bo33peHus (byaite,
2017: 15).

Hcroprueckux mprUMepoB HaJTHUUS TaKo-
r0 pofa PETUTHO3HON MPAKTHKH C UCIIONH30-
BaHUEM MOJIUTUKO-TIPABOBBIX 3HAHWUU B IOJH-
TUYECKU OPTraHM30BaHHBIX OOIIECTBAX MOYKHO
MIPUBECTH CKOJBKO yromHo. CkakeM, OHa IIpH-
CYTCTBOBaJIa B YCJIOBHAX IEPBOOBITHOCTH,
T'PEKO-PUMCKON ITMBHUIIM3AINN IPEBHOCTH U 3a-
T1aTHOEBPOIICHCKOTO CPEIHEBEKOBDSL.

Uro kacaercsi MepBOOBITHOTO OOIIECTBA,
rre, Kak 000CHOBAHO PSIZIOM aBTOPOB, €CTh TO-
mutuka (Hoebel, 1958: 486; Haas, 1982: 3—4)
u npaBo (Hoebel, 1966: 14), To 3mech mpax-
THKa B3aUMOICHUCTBHSI C MPUPONOH CaMBIX
IPEBHUX B MCTOPUH KOJIIEKTUBOB OXOTHUKOB-
cobupareneii HUKOMM 00pa3oM He Onarompu-
STCTBYET CKIIAIBIBAHUIO B YEIOBEUECKUX YMax
MIPEACTABICHUSI O TOM, YTO JIIOOH — TOCIOMA
npuponsl. Hamportus, Takoil ombIT yOexmaeT
YeJIOBEYECKUX WHAMBUIOB B BEPHOCTH MPOTH-
BOITOJIO’KHOTO Y TBEPKICHUSL.

OHH CYHTAIOT, YTO TPUPOTHBIC SBICHUS
00 paBHBI OOBEAWHEHUSIM JIIONCH IO MOTY-
IIECTBY, JINOO MPEBOCXOIST DTH OpPraHU3aluU
[0 CHJIC U B COCTOSHUH HPUYHHUTEH YIIEpO
YeJOBCYECKUM HHIWBHIAM, KOTOPBIE €ro
HE MOTYT IIperoTBpaTuTh. He MckioueHo, 4To
AMEHHO TI03TOMY TI€PBOOBITHBIC OXOTHHKH-
cobmparenu MPHPaBHUBAIOT cebe OKpyIKaro-
II¥e MPUPOAHEIE PEeHOMEHBI, BOCIIpUHUMAS He-
OIyIICBJICHHBIC SIBJICHUS IPHPOAHI KaK KHUBEIC,
HEPEIKO OIUIETBOPSIS M HAJESISI HX TICHXUKOH,
TO €CTh OdYeJoBeUHMBas. lIpuTOM TOCICTHSISA
oI9ac TOXKICCTBCHHA YEJIOBEUECKOH, a MHOTIA
W JTy4IIe pa3BuTa, 4yem y mojeit (Poys, 1981: 52;
Bacmwes, 1983: 32-33, 39-40; Onpkun, 1952:
176; Taiinop, 1989: 312; Hoebel, 1954: 69-70).

HenmBrim3oBaHHBIE OXOTHHKH-cOOHpare-
JIH, PyKOBOJZICTBYSICH CBOMM OITHITOM KOHTaKTOB
IpyT C OpyroM M ¢ BHEIIHEW cpernoit (Service,
1966: 68), BOCIpHHUMAIOT BCEIIEHHYIO KaK B3a-

HMMOJICHCTBUE MPUBBIYHBIX UM 00mKH. OqHAKO,
KaK CYHTAIOT YEJIOBEUYCCKHE WHAMBUIBI, KPOME
HUX CaMHX KaKI0€ TaKOe TOJUTHYECKH Opra-
HU30BaHHOE OOIIECTBO BKIIIOYACT B KauecTBE
YIICHOB TIPOTHUBOCTOSIIUE YEIIOBEUCCTBY (PEHO-
MEHBI OKpYyKaromed npupoasl (DmbkuH, 1952:
194-195; Falkenberg, 1982: 128-129). Boee
TOTO, JIIOU TONATAl0T, YTO B3aHMOJCHCTBYIO-
[IFe ¢ HUMH OJIUIICTBOPCHHEBIC W HaJICJICHHBIC
YMOM OT/IETBHEIC SIBIICHUSI KOCMOCA, B TOM YHC-
Jie CTHXHWIHBIC CHJTBI, HeOSCHBIC Tela, OONIe3HH,
TIOJIE3HBIC MCKOIIAEMBIC, TIOMUUHSIOTCS IIPaBo-
BBIM M WHBIM TIPaBUJIAM dTUX 00mecTB (Dib-
kuH, 1952: 194-195; Falkenberg, 1982: 128—129).
[lo B3rmsimaM TMEpBOOBITHBIX OXOTHHKOB-
cobuparenei, MOPAJOK B MHUpPE IMOANCPIKHBa-
€TCsI Yepe3 COTNIACOBAHKE TIOBEICHUS PyKOBOJI-
CTBa COCTABIIIOIINX BCEICHHYTO TOJIUTHUCCKH
OpPraHW30BaHHEIX OOMIECTB.  YIPaBISIONIH-
MU JK€ CTPYKTYpaMH Ka)XI0ro IOI0OHOTO 00b-
CIUHEHUST BBICTYMAIOT OPraHbI, COCTOSIIUC
U3 YEIIOBEUCCKUX HHIMBHIOB M MHBIX HMEIO-
IIMX TICHXHYECKHE CBOWMCTBA SIBICHHUU TPHUPO-
IIBI, PaBHO KaK M OTICNBHBIC JIIONU M yKa3aH-
HBIC B3aMMOICHCTBYIONINE C YEIOBEUECTBOM
€CTEeCTBCHHBIC ()eHOMEHEL. VIMEHHO 3TH CTPYK-
TYypBl PYKOBOJCTBA MPUHUMAIOT U WU3MEHSIOT
MIPaBOBbIE HOPMEI, JICHCTBYIOIINE B OMHCHIBA-
embix obmmHax (bepuar P.M., bepuar K. X,
1981: 195, 200; OxotHuku. Codbupareinu. Peioo-
70BEL. [IpoGreMbl couantbHO-9KOHOMHYECKHX
OTHOIICHUH B J03eMJICCTHYECKOM OOIIECTBE,
1972: 272-273; OnekuH, 1952: 183; Hccaenoa-
HUS 10 0011ei aTHorpaduu, 1979: 219).
Bcenennast BOCIpHHIMAETCS JTIOIBMH KaK
HE OTIIMYAOMIASICS OT KaXKIOTO BKITFOYAOIIETO
WX TIOJIUTHYECCKH OPTraHW30BaHHOTO OOIIeCTBA
B TOM, YTO SBJISICTCS YTIOPSIIOYCHHOM, KOT-
Jla MHTEPECHl BCEX €€ YacTel ypaBHOBEIICHH,
a UMEHHO CpPeIU TMOCIETHUX HET HaXOSIIINX-
Csl B MIPUBUJICTHPOBAHHOM JTHOO B TPUHIDKCH-
HOM TIONOKeHHWH. Ecnmu ke Takod cHTyanuu
HEeT, TO KOCMOC JE30pTaHM30BaH M B HTOTE
UMEeT MECTO BpEI BCEM YYACTHHKAM KOCMH-
YEeCKOro OOILICHUS, B TOM YHCJIE YEeIOBEICCKUM
uHAuBAIAM. BoT mouemy mromm yOe:KIeHH,
YTO JUIsI HUX BPEJOHOCHOE IOBEICHHE B OTHO-
[ICHUH HE TPUHAICKAIINX K YEIOBEUYCCTBY
OJIMIICTBOPEHHBIX ()CHOMEHOB MPUPOIBI He-
MIO3BOJUTEIHHO, MO0 HAHOCHUT yHIepd caMuM
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YeJ0BeYeCKUM WHAMBUIAM. bojee Toro, BceM
YYACTHHKAM KOCMHYECKOTO B3aWMOJCHCTBUS
HY’KHO COICHCTBOBATH JAPYT APYTY TakuUM 00-
pa3oM, 9TOOBI Cpeny HUX HEe OBLIO OOMKECHHBIX
(cm. DmpkuH, 1952: 89; Hoebel, 1954: 6974,
bepuar P.M., bepuar K. X., 1981: 310).

B wactHOCTH, TIOAM B HEITUBIIIN30BAHHBIX
MOJUTUYECKN OPraHW30BAHHBIX OOIIECTBAX,
PYKOBOICTBYSCh JTUMH CBOHMH TOJHTHUKO-
IOPUINYCCKIMH 3HAHUSMHU, OOBIYHO HE IKa-
JEIOT BpPEMEHH [UIsl PEIUTHO3HBIX OOpSIIOB,
KOTOpBIE, KaK CUUTAIOT YEJIOBCUCSCKUE HHIIBH-
IBI, TIPHHOCAT TIONB3Y B3aMMOICHCTBYIOIINM
C HUMH OJIULICTBOPEHHBIM SIBJICHISIM TIPUPOIBL.
OOpsiIoBas IpaKTHUKA CYIIECTBYET IIOTOMY, UTO
MIePBOOBITHBIE OXOTHHKHU-COOMPATENN paccMa-
TPHUBAIOT ceOsl MOJDKHUKAMH TI0 OTHOLICHUIO
K YKa3aHHBIM TpUPOOHBIM (eromenam. [lo-
CIIeHYE, 110 MHEHHIO JIIOJCH, BBICTYIIAIOT WX
KpEIUTOpaMH, MPEIOCTABISIFOLIIMH YeI0BEYe-
CTBY MHOT000Opa3ue Oar 1 mpeskie BCEro caMmy
YeJI0BEUECKYI0 KI3Hb. CBOMMHU 00psiIaMu dite-
HBI HCIIMBIJIM30BAHHBIX TTOJTUTHYCCKHA OpPraHy-
30BaHHBIX OOIIECTB CTPEMSTCS KOMIIEHCHPO-
BaTh TaKue Oiara.

Mex 1y povYrM, HIMEHHO TTOATOMY TI€PBO-
OBITHBIC aBCTpATHIICKHE aOOPUTEHBI, OCYTIIECT-
BILSISL OOPSIIOBBIE IEHCTBUS, «BEYT ceOs IO OT-
HOIICHHUIO K OJNHIETBOPEHHBIM €CTECTBEHHBIM
BUJAaM W SIBICHHSM COBEPIICHHO TaK JKe, Kak
110 OTHOIIEHHUIO JIPYT K ApyTYy» (DmbkuH, 1952:
194). To ux mpencTaBIeHUSIM, «CTOUT TOIBKO. . .
HE BBITTOJTHUTE OOPSIIOB — ... CAMO CYIIECTBO-
BaHUE YeJIOBEKa U MPHPOAHI OyAET IIOCTABICHO
ot yrpo3y» (OnekuH, 1952: 185), cocTosmyto
B TOM, YTO <OKHU3Hb... IpepBercs» (DNbKHH,
1952: 185).

WnmocTpupyeMsblii cocod KOHTPOIS Ue-
JIOBEYECKUMHU WHANBHAIAMHU HETIO3HAHHOTO IITH-
POKO TPUMEHSIJICS B TPEKO-PUMCKON ITHBHIIH-
3alUU IPEBHOCTH. B 4acTHOCTH, O CTOMYECKHX
UIESX, UCTIONB3YEMBIX B ITOITBITKAX TAKOTO KOH-
TPOJISL, H3BECTHO, HAIIPUMEDP, CIEAYIOIIEe.

Kak momaran DIHUKTET, «MHp €CTh SIUHOE
TOCYAapCTBO, M OH CO3/IaH M3 €AMHOHN CyOCTaH-
nuu. Emy mpucymn HeoOXomuMBIH Kpyroo0o-
POT, ¥ OIHO YCTYTIAeT B HEM MECTO IPYTOMY»
(ApeBrepumckue mbicutenn, 1958: 118). Paz-
nensist 9To MHeHue, CeHeka mpubaBisLL: «/[Ba
rOCYAapcTBa... O0bEMJIEM MBI IYIIOKO: OJHO

HOUCTHUHE OO0IIEee... BMelaromee 00ros M JIro-
Ieil, Tae MBI HEe TJSAMM Ha TOT WJIK HA ATOT
YIoJI, HO XOAOM COJIHIIA HU3MEpsieM IIpeeiIbl
HaIllel TPaskJaHCKOH OOIIUHEI; U IPYTOe, K KO-
TOPOMY MBI IpUIIUCAHBI pokaeHnem» (Ceneka
Jlynuit Auneit, 1977: 341).

AHaJOTHYHBIE CYXICHUS Cc(HOPMYIHpO-
Baxr 1 Mapk Aspenwii. [lo ero crmoBam, «de-
noBek — rpaxaanna» (Mapk Aspenuii, 1914:
33) Beicmero rocyaapctsa. [lo oTHomeHUIO
K TIOCTICTHEMY «BCE OCTAIBHBIC TOCYIapCTBa —
TOJIBKO OT/ICIBHEIC JOMOXO03sIHCTBa. .. Ecnn my-
XOBHOE HayaJio y Hac olmiee, To 00muM Oyaer
U pa3yM, B CHIIy KOTOPOTO MBI SIBIISIEMCS Cy-
[IeCTBaMH pa3yMHBIMH. Ecu Tak, To 1 pasym,
TIOBEJICBAOIIHA, UTO JIENIaTh W Yero He JeNarh,
TOXKe OyIeT oOIIMM; eclid TakK, TO ¥ 3aKOH 00-
IIHH, €CITH TaK, TO MBI Tpaknane. CienoBaTelb-
HO, MBI IIPHYACTHEI K KAKOMY-HUOYTb TpaskKJaH-
CKOMY YCTpPOWCTBY, a Mup mnomoben» (Mapk
Appennid, 1914: 33, 41) rocymapcty. «60
KTO MOT OBI yKa3aTh Ha KaKOe-HHOYIb JPyroe
o0lIee yCTpoWCTBO, K KOTOPOMY OBIIT OBbI TIPHU-
9YacTeH BeCh poi denoBedeckuid? OTcroma-To,
u3 storo» (Mapk ABpennii, 1914: 41) rocynap-
CTBa, «¥ JYXOBHOE HA4all0 B HAC, H pa3yMHOE,
u 3akon» (Mapk Aspenuii, 1914: 41). IIputom
BO BCEMHPHOM TOCYIapCTBE «BCE COBEpIIACT-
Csl... HE TOJBKO COTTIACHO ONPENeICHHOMY TO-
PSIKY, HO U COTJIACHO CIIPaBENINBOCTH, TOYHO
KTO-TO PaCIpeNeNIiiI Bce cOOOpa3HO JOCTOMH-
ctBy» (Mapk ABpenwii, 1914: 42).

Mo mpencraBieHUsIM CTOMKOB, bor Kak cy-
BEpPEH BCEMHUPHOTO TOCyIapcTBa (OpPMYyITUPY-
eT IUIS BCEH JTOU IeTTOCTHOCTH €CTECTBEHHOE
WJIH TIPUPOIHOE TIpaBo. B oTaensHOM TOCymap-
CTBEHHO-OPraHM30BaHHOM OOIIECTBE ITIONICH
CBOICTBEHHAsI €My CHCTEMa TOCyIapCTBEHHBIX
OPraHOB CO3AeT €Ile OIHY CHCTEMY IpaBo-
BBIX HOPM. Tak Kak 4eJoBeYecKoe rocyIapcTBO
BXOIIUT BO BCEMHPHOE, 9Ta CHCTEMa HEe TOJDKHA
MPOTHBOPEUNTh €CTECTBEHHOMY IMpaBy. Ha-
TpUMep, eCld, KaK CYNTaN DIUKTET, Mo 00-
JKECTBCHHOMY €CTECTBCHHOMY IIPaBy ITydIllee
JOJDKHO BCETZa TOCIIOACTBOBATh HAJ XYIIIUM
(Greek Philosophy, 1959: 307), To B cuctemax
MpaBa YeJOBEYECCKUX TOCYNapCTB HYXKHO IO-
OUTBCS PYKOBOMSIICH PONH JTyUIIHX JFOCH.

B 3amagHOEBpONEHCKOM CpEIHEBEKOBBE
XapaKTepPH3yeMBIl CIOCOO KOHTPOJSI YeIIOBe-
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YECKMMH HHJIMBHUJIAMH HENO3HAHHOI'O IPOHC-
XOJMUIT Ha 0a3e uiel KPYIMHEHIITUX MBICITUTEIeH
3TOM 310xu. VIMeroTcs B BUAY, MEKIY IIPOUUM,
cienyrouue cyxaeHus ®ombl AKBHHCKOTO.
OHU B U3BECTHOI Mepe CXOXKH C OTMEYEHHBIMHU
HUJESIMU CTOMKOB.

IIepBoe. «MBI MOXEM COCTaBUTH OIpe-
JIeJIeHUEe 3aKOHA, KOTOPbIM €CThb HE YTO HMHOE,
KaK HalpaBJeHHOe Ha obmiee Omaro m oOHa-
pPOJOBaHHOE YCTaHOBJEHUE pa3yMa TOro, KTO
MPU3BaH 3a00THTHCSI 000 BCEM COOOIIECTBE»
(®oma AxBunckwmit, 2012: TVI. Tpakrtar o 3a-
koHe. Bompoc 90. Pazmen 4). I «xoib ckopo
MHUp... yHpaBiseTca O0KeCTBEHHBIM IIPOBH-
JIEHUEM, TO, CJIEIOBATEIBHO, BCEM BCEJICHCKUM
COOOIECTBOM TPAaBUT OOKECTBEHHBIH pas3-
yM. [losToMy cama ujest ynpaBiieHUs] MUPOM
B bore, [IpaBuTene BceneHHO, UMEET PUPOLY
3aKkoHa. U koib ckopo 3aMbIcest 00KECTBEHHO-
ro pasyma, COIJIacHO ckazaHHoMmy B Ilucanun
(ITpur. 8, 23), He MOMUYWHEH BPEMEHU M BEYEH,
TO WU 3TOT BHJI 3aKOHA HEOOXOJUMO JIOJIKEH
OBITH HAa3BaH BEYHBIM. .. BeuHsIi 3ambicen 6o-
JKECTBEHHOI'O 3aKOHA, SIBJISISICH OINpeJIeNIEHHBIM
Borom k ympaBineHuio npenBuieHHbIMU WM
BELIaMM, MMEET XapaKTep BEYHOro 3aKOHA...
Konb ckopo Bce momymHEHHBIE 0O0KECTBEHHO-
My HPOBUAEHUIO BELIU... YIPABIAIOTCA U U3-
MEPAIOTCA BEUHBIM 3aKOHOM, TO OYE€BUHO, YTO
BCE BELIM TaK WJIM MHA4Y€ IPUYACTHBI BEUHOMY
3aKOHY, @ UMEHHO OHH 00J1a/1al0T COOTBETCTBY-
FOLIMMH UM CKJIOHHOCTSIMU K HaJUJIEKAIlUM UM
JICHCTBHSAM U LEISAM B TOM MEpE, B KAKOM B HUX
BcessH BeuHbIH 3akoH. Ho U3 Bcero corBopeH-
HOTO pa3yMHas TBaph IMOJYHHEHA OOKECTBEH-
HOMY HIPOBHJIEHUIO HauOoJjiee MPEeBOCXOIHBIM
00pazoM, IIOCKOJIBKY OHAa B OIpeIelIeHHOM
CMBICJIE COIPUYACTHA MPOBUICHUIO Yepe3 IO-
MBIIIUICHHE KaK O ce0e, Tak U o Ipyrux. Takum
obpaszoM, oHa compuyactHa Beunomy Pasy-
My Onaromaps demy oOJIaaeT €CTEeCTBEHHOH
CKJIOHHOCTBIO K Ha/JIeKaIleMy aKkTy U Lelu,
U Takas NMPUYACTHOCTh Pa3yMHON TBapu Bed-
HOMY 3aKOHY Ha3bIBAa€TCsl €CTECTBEHHBIM 3aK0-
HoM» (Poma AxsuHckuii, 2012: TVI. Tpakrar
o 3akone. Bompoc 91. Paznmensr 1, 2; bubmus,
niu CasmieHHble KHUru Berxoro u Hosoro 3a-
BeTa, 1876—1878) mnm mpaBoMm.

EcrectBennbiii 3akoH «bor BceBaer...
B UEJIOBEYECKHM pa3yM Tak, YTO OH CTaHO-

BUTCS W3BECTHBIM YEJIOBEKY €CTECTBEHHBIM
obpaszoM... Kak B cozepmaremnbHOM pasyme
W3 W3BECTHBIX HaM II0 TIPHPOAE HEIOoKazye-
MBIX Ha9all BBIBOJSTCS 3aKIIIOUCHUS pPa3IIHd-
HBIX HayK, 3HAaHHE KOTOPHIX HE IPHCYIIE HAM
10 TIPUPOJE, HO NOCTUTACTCS UCKIIOUUTEIEHO
MOCPEICTBOM YMCTBCHHBIX YCHIIUH, TOYHO
TaK K€ W3 MPENMUCAaHUI eCTECTBCHHOTO 3aKO0-
Ha KaK W3 OOMHMX M HEIOKa3yeMBIX Hadalsl de-
JIOBEYECKUH pa3yM JOJDKEH MPUXOOUTH K OT-
HOCSIIUMCS K KOHKPETHBIM BOIIpocaM Ooiee
YaCTHBIM YCTAHOBICHUSM. OTH BBIBEICHHBIC
YeJOBEYECKUM pPa3yMOM YacTHBIC YCTaHOBIIE-
HUSl HA3BIBAIOTCS YCJOBCUCCKUMHU 3aKOHAMI
(®oma AxBunckwuii, 2012: T.VI. Tpakrar o 3ako-
ue. Boripoc 90. Paznen 4. Bonipoc 91. Paznen 3).
[Ipu »>TOM «Te ompeneneHus, KOTOPEIEe creia-
HBI B COOTBETCTBHH C YEIIOBEUYCCKUM 3aKOHOM,
CUHTAIOTCSl OMPEICICHUSIMY. .. TCUCTBYIOIIETO
npaBa» (Poma AxBuHcknii, 2012: TVI. Tpakrar
o 3axone. Boripoc 99. Paznen 3).

YetoBEUECK I 3aKOH «SBISICTCS IIPABHIIOM
U MEpOH, YIpaBIsIeMbIM H H3MEPsIeMBbIM Ooiee
BO3BBIIICHHBIMH [TIpaBHiIOM U] Mepoi. U ati
OoJiee BO3BBIIICHHEIC ITPABUJIO M MEpa IBOSIKH,
a IMEHHO OO’KECTBEHHBIN 3aKOH M €CTECTBCH-
HbI 3akoH» (Poma AxBuHCkmi, 2012: TVIL
TpakTtar o 3akone. Borpoc 95. Paznmen 3). [Ipu
OIIpEICIICHIH MU YEJIOBEYECKOT0 MpaBa y IIko-
Ielt «HeT BIacTH He oT bora. . .» 1 moTomy «Ipo-
THUBSIINNCS BIaCTH» B JIeNIaX, Ha KOTOPBIC pac-
MIPOCTPAHSIOTCS €€ TIOTHOMOYUS, «ITPOTHBHTCS
Bboxwuto ycranosnenuto (Pum. 13. 1. 2)» (doma
Axsuncknii, 2012: TVI. Tpakrar o 3akone. Bo-
npoc 96. Paznen 4; bubnus, niau CesleHHbIC
kauru Betxoro n HoBoro 3asera, 1876—1878).

Bropoe. «YUToOBI JFO0O0H YEIOBEK MOT
MIPAaBIIIBHO JKUTH B COOOIIECTBEY, €rO TIOBEe-
HUE JOJDKHO XapaKTEePHU30BATHCS CIICTYFOITHM.
«OH TIpaBWIIBHO NIEWCTBYET B OTHOILICHUH TJIa-
BBl coobmectBa... [loaTroMy OpLTO HEOOXOAH-
MO, YTOOBI OO’KECTBEHHBIN 3aKOH COICPIKAL...
MIPEATACAHNS, ONPEICIIIONINE YSIOBEKa B €ro
OTHOIICHUSIX ¢ borowm ... B oTHOmEHNN T1aBEI
coo0IIecTBa OT YeIoBeKa TpeOyeTCsl TPH BEIITH:
BO-TICPBBIX, IIPEIAHHOCTB; BO-BTOPBIX, MOYTE-
HUE; B-TPETHUX, cIyKeHue. [IpemanaocTs cBo-
€My TOCHOIUHY COCTOHUT B TOM, UTO TIpUHAIC-
Kalee eMy TI0 IpaBy He IepeaaeTcsi KOMY-ITno0
IPyTOMY, 9TO BBIPAYKEHO B... 3aIIOBEIU CIIOBa-
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miu: «/la He Oyzet y Tebs Apyrux «0orosy mpex
muuoM Moum». [louteHue cBoemMy rocroguHy
BbIpa)kaeTcs B TOM, YTO €ro JOCTOMHCTBY He-
MO3BOJIMTEIIBHO HAaHOCUTHh HHUKAKOro yuiepoa,
U 3TO MepeAaHo... 3amnoseabto: «He mpousHo-
cu umenu locnoxa, bora TBoero, HampacHo».
CrnysxeHue cBOeMY TOCIOJUHY SBJSETCs IUIa-
TOM 3a T€ BBITOIbl, KOTOPbIE MOJIYUYUIIN OT HETO
€ro CIIyTH, H 00 TOM TOBOPHUT HaM. .. 3aII0BEIb
00 OCBSIIICHUN THS CyOOOTHI B IIAMSTE O COTBO-
penun Bcero» (@oma AxBunckuii, 2012: TVI
TpakTar o 3axone. Bonipoc 100. Paznen 5).

Tompko YTO CcHOPMYTUPOBAHHAS HIIES
0 MOBEJICHUH YeJIOBeKa B OTHOLIEHUH bora kax
IJIaBbl BCEJICHCKOI'O COOOIIECTBAa BBIPAYKEHA
domoit AxBuHCKHM M uHaue. ITo ero cioBaw,
«IOPSAJOK pa3yMma BBICTPAUBAETCS OT LEJIH. ..
B HauOomblmeii cTernmeHn MPOTHBHOW dYelloBe-
YECKOMY pa3yMy SIBJISIETCS HEYIOpsA0YeH-
Has paclojioKEHHOCTh K LeNd... B Bolicke,
KOTOpOE OIpPEIENCHO K BOCHAYAJbHUKY Kak
K CBOEH 11enu, B MIEPBYIO Ouepeib HEOOX0IUMO
MOJYMHEHHE CONJAaT BOEHAYaJbHHUKY, a IPO-
TUBOIIOJIOAKHOE 3TOMY HauOojiee TOpEecTHO...
W3 Bcero Toro, mocpeacTBOM YEro Mbl OIpe-
nensemca K bory, nepBeIM sIBisleTcss TO, YTO
YeJIOBEK JIOJKEH IMOJUUHATBCA €MY CO BCEIO
MPEeJaHHOCTBIO M HE HMMETh HHUYero OOIIero
¢ Ero Bparamu. BropeiM — TO, 4TO OH JOJKEH
okazpiBaTh Emy moutenue. Tpetbe — TO, 4TO
OH JIOJDKEH Npe/UIokuTh EMy cBoe ciy:keHue.
Benp Tak u B Boiicke: Kyaa OONBIIAM IIPOCTYTI-
KOM coJjjlaTa SIBJISI€TCSI U3MEHa U BCTYILUICHHE
B CTOBOp C MPOTUBHUKOM, HEKEJIW HETIOYTEHHE
K BOEHAYaJIbHUKY, a [OCTIeHEe KyAa XyxKe, He-
JKEJU MPOsIBIIsieMasi UM B HEKOTOPBIX BOIIPOCax
ciry>keOHast HepanauBocTh» (Poma AKBHHCKHH,
2012: TVI. Tpaxrat o 3axone. Borrpoc 100. Pa3-
nen 6). [Ipuuem «Henb3s nosnararb, 4TO Mbl MO-
JKEM MTPHOOPECTH BCe HEOOXOMUMOE IS KU3HU
0e3 momomu bora, HO TONBKO TOCPEICTBOM
OJJHUX JIMIIb CBOUX YCWJIMH, KAKOBYIO MBICIb
locnonp oTBepraet, roBops, YTO YEJIOBEK HU-
KaK He MOXeT mpubaBuTh cebe pocta (M. 6,
27)» (@oma Axsunckuit, 2012: TVI. Tpakrar
o 3akone. Borpoc 108. Pa3znen 3; bubnus, nnun
Caawennsle kauru Berxoro n Hosoro 3aBera,
1876—-1878).

Kak cunran ®oma AKBUHCKHM, «TJIABHBIM
HA3HAUYEHUEM BCEro BHEILIHEro IOKJIOHEHUS

SIBJISIETCS NIPEIOCTABICHUE YEIOBEKY BO3MOK-
HOCTU MNOKJOHAThCS bory... YenoBek MeHee
BCEr0 CKJIOHEH IOYUTATh OOBIJICHHOE U CXOXKee
CO BCEM OCTaJIbHBbIM, TOrZa KaK TO, YTO OTJIU-
yaercs OT JAPYroro, NIpuyeM B CMbICIIE HEKOTO-
pOro IPEeBOCXO/ICTBA, BOCXUIIAET €r0 U BbI3bI-
BaeT nourenue. [lo 3Toit mpuymHe cyiiecTByer
00BIYal, 9YTO HapH U KHA3bS, KOTOPBIE TOTKHBI
TIOYHTATHCS CBOUMH MTOATAaHHBIMH, 00JIa9atoT-
Csl B JparoleHHbIE ONEXJbl M BIIAJCIOT Hau-
OONBIINMH W HAWKPACHBEUIIMMHU JBOPIIAMHU.
U no Toil xe mpuumMHe IS NOKJIOHEHUs bo-
JKECTBY HaJUIe)KaJo Ha3HAUYUTH 0co00e Bpems,
0co0oe TToMeIIeH e, 0COObIe COCYIBI H 0C000e
CITy’KeHHe, 1a0bl OJlarofgaps TOMy IyIa 4eJo-
BEKa MOIJa OBITh NMpHBEACHAa K HAUOOIBIIEMY
nountannio boray (@oma AxBuHCckmit, 2012:
TVI. Tpaxrar o 3axone. Boripoc 102. Paznen 4).
Peanusys Takue npencTaBieHUs, XpUCTU-
aHCKasl penuruo3Has rnpaktuka u B Cpennue
BEKa, U HBIHE IBITAETCS C HUCIOJIb30BaHHEM
MIOJIUTUKO-IIPABOBOIO  3HAHMSI  KOHTPOJIUPO-
BaTh HETMO3HAHHYIO YEJIOBEYECTBOM HacTh BCe-
JIEHHOM. DTa M OCTaJbHbIE OCYILECTBIISIEMbIE
JIOABMU TIONBITKM  YKa3aHHOI'O KOHTPOJIA,
B TOM YHUCJIE PaHEEe OXapaKTepU30BAHHBIE, J€-
JIAIOTCS YeJIOBEUECKUMH MHIUBUAAMU MPEXkKIe
BCEro MMEHHO JJIsl CBOET0 BBKMBAHUS.
EcTecTBeHHO, YTO caMOCOXpaHEHHE Yello-
BEYECTBA JIOJDKHO PACCMaTPUBATHCS KaK BBICO-
yaifias 1esb, KOTOPYIO JIHOAU OCYIIECTBISIOT
Ipy  peajm3anud  CPOPMYTHPOBAHHOTO IS
Hux Borom ecrecTBeHHOro 3aKOHa WJIM IPaBa.
PasymeeTcsa, U3 Hee BbITEKaeT BbIcOYaiiias
WM Hanbosee oOmmast Ist 9eI0BEUSCKIX WHIH-
BUJIOB HOpMa €CTECTBEHHOI0 IIPaBa.
[locnennsis noKHA HENOCPEICTBEHHO pe-
aJM30BBIBaTh YKa3aHHYIO Lielb. MIMEHHO 3TO
00CTOSITETIBCTBO OIPEAENsieT TO, YTO paccMa-
TpUBaeMoe IIPABUIIO COOOH MpeICTaABIISIET.
OTHOCUTENBHO COAEPKAHUSI TAKOTO Mpe-
MMCaHMs SICHO U cieayollee. Bo-nepBeix, He-
COMHEHHO, YTO yKa3zaHHOe Hamboiee oOriee
MpaBUJIO OylE€T COOTHOCUTBHCS C OCTaJbHBIMU
HOPMaMH €CTECTBEHHOI'O IpaBa Kak ooOliee,
C O/IHOM CTOPOHBI, U BCSI KOHKPETHU3ALHS 3TOr0
o6mero — ¢ apyroit. THOTo coOoTHOIIEHUS TTpo-
CTO HE MOYKET OBITH JIOTHYCCKIL
Bo-BTophIX, camas oOmmmas HOpMa ecTe-
CTBEHHOT O ITpaBa Oy/IeT pean30BbIBATH HANOO-
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Jiee OOMIYIO [eJTb, CTOSIIYIO TIeperT OOIIECTBOM.
[IpaBua ke, KOHKPETH3UPYIOIIHE caMyIo 00-
LIyI0 HOPMY, BBICTYISIT KaK OCYIIECTBJICHUE
OCTaJIBHBIX TIeJIelt obmectBa. [Iprmuem mocen-
HUE SIBATCSI KOHKPETH3alnel ero Hanooee 00-
LIEH 1IeITH.

JIBa kj1accuka I0pUCpyIeHIIMU HE CorJiac-
HBI C TEM, YTO BBICOYAUIIeH miu Hanboee 00-
el LeJIbl0 eCTeCTBEHHOro MpaBa JUIsl MOI4YH-
HSIOIINXCSL MY JIIONICH SIBIISICTCS 0OeCIIeucHIe
BbDKMBaHMS desoBeuecTBa. Ilonpa3ymeBatores
T. T'o66¢c u JI.JI. ®ymrep. EctecTBeHHO, UTO,
10 WX B3IJIAJaM, HE OHA JIOJKHA 3aKPeIIAThCs
B CaMOM OIIpeNeJIEHUH ColepxaHus Haubosee
00IIIero mpaBmiIa ECTECTBEHHOTO MPaBa.

Ckaxem, T. [0060c mumcan cruemyroree,
XapaKTepusysl «eCTECTBEHHbIE 3aKOHBI... s
TOrO0 YTOOBI HUKTO W3 JIIOJEH HE MOI OIpaB-
JBIBaThCSl HE3HAHUEM 3TUX 3aKOHOB, OHU ObLIN
PE3IOMUPOBAHbI B OJJTHOM JIETKOM IIpaBHIIE, J10-
CTYIIHOM ITOHMMAaHUIO U CaMOT0 HECOCOOHOTO
yenoBeka. VM 3TO IpaBUIIO IVIACUT: HE Jenai
IPYyTOMY TOTO, Yero THI HE JKeNayd OBI, YTOOBI
OBLITO cJIeNIaHo TI0 OTHOIIEHHUO K Tebe» (I'000¢,
1964: 183).

JILJI. @ynnep ke mojyaraljl, 4TO U3 «BBICO-
qaimeit» (Fuller, 1964: 185) nenu mroneit BeiTe-
KaeT CoAep)KaHUE «LUEHTPAIBbHOIO... PUHIIH-
na» (Fuller, 1964: 186) ectecTBeHHOrO TpaBa.
W 13 ero u3noxkeHus ACHO, YTO €CJIM ATa Lellb
€CTh caMasi BBICOKasi, TO OHa W Hamboiee 00-
mas (see Fuller, 1964: 18—19, 184—186). Tak 4To
13 Hee BBITEKAeT U caMoe 0o011iee MpaBuiIo ecTe-
CTBEHHOTO ITpaBa.

Uro kacaercsi colepkKaHMs YyKa3aHHOU
HOpMBI, TO OHO, no cioBam JIL.JI. @ynnepa,
TaKOBO. «YCTaHaBIMBaW, MOAJECPKUBAN U CO-
XpaHs;i HEeTOCTHOCTD Iy TeH OOIICHNUs, TOCPEe-
CTBOM KOTOPBIX JIIOAM IMEPEAAIOT APYT APYTY
TO, YTO IIOHHMMAIOT, YYBCTBYIOT U IKEJIaroT»
(Fuller, 1964: 186). DTa HOpMa CleAyeT U3 TeTTH
oI P KaHuUs OOIICHHST MEXKTY JTFOIbMH.

Onnako ena nu JI. JI @ynnep mpas
B ONpEIEJIeHUH BbICOuaiiiell wiu Haubosee
00IIIell TIeTTN eCTECTBEHHOTO IIpaBa ISl TIO9H-
HAmomuxcs emy Jioaed. OHa eCTh BbIKUBAHUE,
TO €CTh OOecCIeUYeHHe CYIIeCTBOBAHHS 0O0IIIe-
cTBa. Benp 0e3 momnepskaHust CyIIeCTBOBAHHUS
Jronel 00 UX OOMIEHUH HE MOJKET OBITh U PEUHL.
OOmieHne JIONeH €CTh YacTh CYIISCTBOBAHHUS

YeJI0BEYeCKOro o0ImecTBa, mpaBaa, HEOOXOaH-
Mas. BoT nouemy HeBepHa U npuBeieHHAs Uaes
JI.JI. ®ynnepa o conepxanuu Hanbosee ooIe-
ro IPEANHUCaHUs €CTECTBEHHOIO IIpaBa.

Ecin ke mnonbITaThCsl HCHPABUTH €ro
OIIMOKY, TO UCXOAUTH HY’KHO U3 TOTO, YTO ATa
HOpMa IIpHU3BaHa HEMOCPEICTBEHHO peau30-
BbIBaTh CaMylo OOIIYIO LIeNb JItoAeH, a UMEHHO
obecrieyeHne cymecTBoBaHus obmectBa. OT-
CroJla coJiep KaHue paccMaTpUBAaEMOro IpaBuiia
JOJDKHO OBITH cieayromumM. JIromasy Heooxoau-
MO JIeTIaTh BCE HYKHOE JJIs1 00eCIICYCHU S CyTIIe-
CTBOBaHUs CBOET0 00IIeCTBa.

PazymeeTcs, OHM JOMKHBI W OOMIATHCS
Ipyr ¢ apyroM. Ho 3TOT umnepaTus ectb XOTs
1 HOpMa €CTECTBEHHOr 0 IpaBa, HO He caMasi 00-
masi.

He cmywaitHo ABpenuii ABryCTHUH MHCAIT:
«l'oBOpAT cripaBeIMBO, YTO B CBOEM pOJE Nep-
BB U CHJIBHEUIIIHUI TOJIOC MPUPOIBI BHYIIAET
9eJIOBEeKY, YTOOBI OH... W30eral CMEpPTH; UTO
OH ApyrT cebe 10 TakoW CTEIeHH, YTO XOUeT
OBITH OTYIICBICHHBIM CYIIIECTBOM, XOUET KUTh
B 3TOM COEIMHEHMM IYIIM U Teja U Topsyo
CTpeMUTCs K 3ToMy. Benuka cuina tex 301, Ko-
TOpPBIE OOEKTAIOT ATO €CTECTBEHHOE TYBCTBO,
n30eraromiee CMepTH BCIIECKIM 00pa3oM, Bee-
MU cujlaMu U cpenctBammu» (ABryctun bia-
»keHHBI: KHuTa AeBsiTHaamaras, rmasa [V).

Taxxe nHe ciyudaiitHo ®oma AKBUHCKHM,
paccyxaast 0 coiepKaHUM €CTECTBEHHOIO 3a-
KOHa WMJIM IIPaBa, BBIPA3UJICS CIEIYIOIUM 00-
pazom. «OueBUAHO, YTO MOPSAIOK MPEIUCaHUH
€CTECTBEHHOI'0 3aKOHa COOTBETCTBYET HOPSI-
Ky €CTECTBEHHBIX CKJIOHHOCTEH... B uenoBeke
B IIEPBYIO OYepe/lb HAIIMYECTBYET CKJIOHHOCTh
K ToMy OJary, KOTopoe 10 Ipupoze oOLIo de-
JOBEKY W BCEM OCTaJIBHBIM CYOCTaHIIUSIM,
1 KOIIb CKOPO JIf00ast CyOCTaHIHS TI0 TIPUPOJIE
CTPEMHTCSI COXPAHUTH CBOE OBITHE, TO B CBS-
31 C 3TOM [OCHOBOINOJIATAIOLIEH| CKJIIOHHOCTBIO
€CTECTBEHHBIH 3aKOH PaclpoCTpaHseTcs Ha BCe
TE CPEACTBA, KOTOPHIE CIIOCOOCTBYIOT COXpaHe-
HUIO YEJIOBEYECKOM J>KM3HM WM YKJIOHEHUIO
OT TOro, 4TOo € mnpensTcTByeT. BO-BTOpHIX,
B UEJIOBEKE HAJMYECTBYET CKJIOHHOCThH K TOMY,
YTO IPUHAIICKUAT eMy OoJiee YacTHBIM 00Opa-
30M, @ UMEHHO K TOMY, YTO O MpUpoe 00110
€My U BCEM OCTaJIbHBIM KUBOTHBIM. CO CTOpPO-
HbI 3TON CKJIOHHOCTH K €CTECTBEHHOMY 3aKOHY
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OTHOCHUTCS BCE TO, O Ye€M T'OBOPAT KaK O “co00-
LIEHHOM IIPUPOION BCEM KUBOTHBIM, 8 UMEHHO
COUTHE, BOCIIUTAHUE [IOTOMCTBA. .. B-TpeTbux,
B YeJIOBEKE HAMUECTBYET CKIOHHOCTH K Oyary
COIJIaCHO IPUPOZAE €ro pasyma, KakoBas Ipu-
poda CBOMCTBEHHA TOJIBKO eMy. Tak, uesioBeKy
MpUCYIlA €CTECTBEHHAs CKIOHHOCTb 3HATh HC-
TUHY 0 bore u sxuTh B 06mecTBe. B aTOM OTHO-
LIEHUHU BCE, YTO IMPUHAIEKUT ITOI CKIOHHO-
CTH, IPUHALJICKUT K €CTECTBEHHOMY 3aKOHY;
HampuMep, n30eratb HeBEKECTBA, HE OOMKATh
TeX, C KEM JKUBEIIb. .. XOTs IPEIIUCAHUS ecTe-
CTBEHHOT'O 3aKOHA CaMH IT0 ce0e MHOXKECTBCH-
HBbI, TEM HE MEHEE OHU 3MXKAYTCS Ha OAHOM 00-
1ieM UM BceM ocHOBaHUM» (Doma AKBUHCKHIA,
2012: TVIL Tpakrar o 3akone. Boripoc 94. Pa3-
Ien 2), a IMEHHO Ha HEOOXOAMMOCTH BBIKHBA-
HUS 4€JI0BEeYeCTBa.

Uro e kacaeTrcs Cc(HOPMYITUPOBAHHOM
T. To60coM camoii OO0IIeH HOPMBI €CTECTBEH-
HOIO IIpaBa, YacTO HMMEHYEMOH «30JI0TBIM
npaBwioM» (Yucroe ydeHue o mpase laHca
Kennp3zena, 1988: 168), To 0HO BOOOIIE HE yKJIa-
JBIBAETCS B COZIEPIKAHUE €CTECTBEHHOrO IIpaBa,
nbo He oOecreynBaeT CyIISCCTBOBAHHUs OOIIIe-
ctBa. Oto nokasain [ Kenp3en (Uucrtoe yuenne
o nipaBe ['anca Kennzena, 1988: 168—170).

B uacTHOCTH, OH OTMETHJ ClleyIOLlIee.
Jlronu, naxke HaxXoOAACh B OAMHAKOBOM IOJIOXKE-
HUH, 3a4acTyI0 «XOTAT pa3Horo. To, 4To OnuH
YeJIOBEK CUMUTAET XOPOLIUM OOpallleHHeM s
ceOs M TOdTOMY, CIEAysl 30J0TOMY IpPaBHUILY,
HMMEHHO TaK 00paImaeTcs ¢ APYTUM, MOXKET BOC-
MIPUHUMATECS 3TUM JPYTHM Kak TypHOE 0Opa-
mieHue. J{Jis oqHOTro JI0KE U 00MaH MOTYT OBITh
JKeNaTeJbHbI, a AJI APYTOoro — HEXKENaTeIbHbD)
(Ywucroe yuenue o ipase ['anca Kenbzena, 1988:
170). OTcrona B MOJIMTHYECKH OPraHN30BAaHHOM
o0IIecTBe MpH OCYIIECTBICHHH «OyKBaJIBHO-
ro» (Uucroe yuenue o npase ['anca Kenb3ena,
1988: 170) moHnMaHMs 30JI0TOTO TIPABHIIA HE-
MIPEMEHHO BO3ZHHUKHYT «KOH(PIUKTHD (YmcToe
yuenne o mpaBe lanca Kenwsena, 1988: 170),
HEMHUHYEMO BBI3BIBAIOIIME YHUUYTOXXEHHE OT-
MEUEHHOI'0 COLIMAJIbHOTO OpraHu3Ma.

3akJroueHune. XapakTepu3yeMblil Criocod
KOHTPOJIS YEJIOBEUECKUMHU UHAMBUIAMH HEIO-
3HAHHOTO, MPECTABIISIIOMNN COOOU PEIUTHO3-
HYIO NIPAKTUKY C MCIIOJIb30BAHUEM MOJIUTUKO-
MIPABOBBIX 3HAHHIA, IIPOTHBOOIOKHBIM 00pa3oM

OLICHMBAETCsI BEPYIOLIMMU U HEBEPYIOIIUMU B pe-
nuruto. lis Tex, KTo He BEpUT, OH HE IIO3BOJISET
JIOZISIM TIO3HATH HEM3BECTHYIO UM Cepy MHpa
1 UCTOJIb30BaTh COOTBETCTBYOLIME CBEJICHUS 1S
CBOETr'0 CaMOCOXPaHEHUs U Iporpecca. Yaaok
WU THOCTH MHOTHX OOIIECTB B ICTOPHH, T
paccMaTpuBaeMblil METO/] IMPOKO IPUMEHSLICS,
00 3TOM CBHJICTEIBCTBYIOT.

[ToaToMy 7151 HEBEPYIOILIUX HE MOXKET ObITH
COMHeHHUs B caenytomeM. ObGecreduTb camoco-
XpaHEHHeE U TIPOrpecc 00IIecTBa CIIOCOOHA JTUITH
MO3HaBaTeIIbHAS eI TENIBHOCTD, OCYLIECTBIIsIeMast
Hay4YHBIMU METOJIAMH, C YK€ OTMEUEHHBIM Orpa-
HUueHueM. Fimeercs B BUY TO, YTO HEMIO3HAHHAS
HayKOH cepa HUKOTIA HE COKPAIIACTCS U YCHITHI
HAyYKH JUTs1 00€eCIieueHn s BEDKUBAHUS U TIPOrpecca
00IIIecTBa MOKET OKa3aThCsl HEOCTATOTHO.

Mex 1ty mpodmM, B TIONB3Y TIOCIETHET0 chop-
MYJIMPOBAaHHOI'O 3aKJIIOUEHUS CBUAETEIbCTBYET
Takoi (akt. Kak ormMeuain ABpennii ABIYCTHH
n ®oma AKBUHCKUI, HEpa3yMHO I10J1araTh, 4YTO
YeJIOBEK MOXKET UMETh IOJHBIN ycrex B cBoei
JeSITeJIbHOCTH, B TOM YHCJIEe IO3HABATEIbHOM,
6e3 momontu bora. YenoBedeckix CHII TIOMPOCTy
HE XBaTUT (CM. ABrycTuH briaykeHHBIH: KHUTra
nsaTHaanaras rinasa X VIII, kaura nepstHaamaras
rnaBa [V; ®oma Axsuncknit, 2012: TVI. Tpakrar
o 3axoHe. Borrpoc 108. Paznen 3). Umu Beipaskena
Ta e caMasi MbICJIb, YTO U B IIPUBEICHHOM pa-
Hee OHONIeHCKOM H3PCUCHUH: YSTIOBEK HE MOKET
npubaBUTH cede pocTa, a0kl OBITH CIOCOOHBIM
pPELIUTH BCE CTOSIIIME NIEpEe] HUM 3aJauu Oe3
noaepkku boxkecTsa.

OnHako AJi BEpYIOLIUX B PEJIUTUIO Xapak-
TepU3yeMblil CIOCOO KOHTPOJIS YEJIOBEYECKUMHU
WHIMBUJIAMH HETIO3HAHHOT0, IIPECTaBISIOMNN
c000ii PETUTrHO3HYIO0 IPAKTUKY C UCIOJIb30BaHU-
€M MOJIUTHUKO-IIPABOBBIX 3HAaHUI, C HECOMHEHHO-
CTBIO MTO3BOJISAET JIOASAM [IO3HATh HEU3BECTHYIO
UM cepy MHEpa U UCTIOTH30BATH COOTBETCTBY-
IOLLME CBEIEHUS JIJIs1 CBOET0 CaMOCOXPaHEeHU S
U mporpecca. YImaaoK e Wi THOSIb MHOTUX
00IIIeCTB B HCTOPHH, /I PACCMaTPHBAEMEBII Me-
TOJ IIUPOKO NPUMEHSIICS, CBUIAETEIbCTBYIOT
JUIIG O OBYX Bemax. [lompa3ymeBatorcst muoo
JIO)KHOCTb PEJIMTUM B TOW UJIM UHOM CTENeHH,
00 OMIMOKY IPU 00CYKTaeMOM KOHTPOJIE.

B 3T0i1 cuTyauuu npu ocy1iecTBIEHHH OIu-
CaHHOH PeNIMruO3HON PAKTUKHU C UCII0JIb30Ba-
HUEM IOJINTUKO-IIPABOBBIX 3HAHUI Bepyroline
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CTIOKOWHO BOCIIPHHIMAIOT CaMUX ceOsI 1 OKpyIKa-
FOIIUN MUP KaK 00 BEKTHI, KOTOPBIE MOT'YT OBITH
MMM YCOBEPIIEHCTBOBAHbBI, U C YBEPEHHOCTBIO
Ha ycreX MpeANpUHUMAIOT MHOT000Pa3HYIO
CO3UIATENIbHYIO IeATEILHOCTh B PAa3IUYHbBIX
00JIacTAX CONMABHOM Xn3HH. HeBepyrorue xe,
3aMHTEPECOBaHHbIE B BBKUBAHUU U IIpOrpecce
o0IecTBa, He MOTYT HE OBITH TOBOJIBHBIMH Ta-
KUMH YCUJIUSIMU BEPYIOLLMX, TAPMOHUPY FOLLIUMHU
C UX COOCTBEHHBIMH CTAPAHUSAMU JUIsL TOCTUKE-
HUS OTMEYEHHBIX LieJIeH, U TI09TOMY, KaK IIPaBUJIO,
MIPeIIPUHUMAIOT BCE BO3MOXKHOE JUIS IOIEPIKKH
yKa3aHHbIX AEHCTBUN IPUBEPKEHLEB PETUTHH.

B urore paccMoTpeHHas peluruo3Has npak-
THKa IPUHOCHUT I0JIb3Y YEJIOBEUECTBY B JieJie
o0ecTieueHns ero BEUKUBaHUS 1 porpecca. [Ipu-
TOM, [10-BUAMMOMY, UMEHHO TaK TOHUMaeMOn
€€ MOJIE3HOCTBIO OOBSICHACTCS YXKE YIIOMSHYTOE

CnuCOK JIUTepaTyphl

MIPUCYTCTBUE 3TOU NEATEIFHOCTH BO BCEX YEIIO-
BEYECKUX OOIIeCTBAX.

[IpaBxa, crierinatnucTEl 00OCHOBEIBAIOT
MOJTB3Y OT pacCMaTPUBAEMOI IPAKTUKU U HHBI-
MH 00CTOsITeIbCTBAMU. B wacTHOCTH, panuo-
HaJIbHOE 3€pHO MPUCYTCTBYET B CIECTYIONIUX
CYXJICHUSIX. BO-TIEpBBIX, «pEUTHS CHIDKACT
TPEBOJKHOCTH H JICNACT OKPY KAIOIIHIA HAC MUP
6osee kKoMpOpPTHEIM MecToM obuTanus» (by-
aife, 2017: 15). Bo-BTOpBIX, «pEIUTHUSI MOXKET
JaTh JIIOASIM TYBCTBO O€30MIaCHOCTH M HEKOTO-
poro koM¢popTa, TaK YTO JIOTN OKAa3bIBAIOTCS
CIIOCOOHBIMH YCTPAHHUTH TICUXOJIIOTHIECKYIO
o3aboueHHOCTH U cTpax» (Yang Heli, 2012).
OTH cyXJeHUs He TPOTHBOPEYAT CHOPMYITHU-
POBaHHOMY JT0 HIX 0OOCHOBAHUIO ITOJIE3HBIX
PE3yIBTAaTOB IS YENOBEUECTBA OT IPUMECHEHU S
YKa3aHHOW PETUTHO3HON MPAKTHKH.
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Kazaxcxuil nayuonanvuwiil nedacoeuueckuti yuusepcumem umeru Abas
Kazaxcman, Anmamor

Annotanus. OTCYTCTBYIOT CPABHHUTEIBHBIC UCCIICAOBAHIS CyAeOHON CIIeUaTH3auu
B mpaktuke Kazaxcrana, METO0IOTHS OLIEHKHU €€ MIPEUMYIIECTB U HETOCTATKOB TaKKe
He OblIa pa3zpaboraHa. B crarbe moapoOHO paccMoTpeHa gaHHas mpodiieMa B CTpaHe,
rae 00bsIBICHHbBIC PEGOPMBI MPEATIOIATAI0T CO3JaHUE HOBBIX CHCIIHATM3UPOBAHHBIX
cymoB. CrenaH BBIBOJ, YTO CIICIIHAM3AIUS BIUSICT HA Pa3BUTHE U (DYHKIIMOHATHHOCTh
CyaeOHOM CHCTEMBI TOCYapCTBa, OyIydIr e OCHOBOW U BaYKHBIM CPEICTBOM AUHAMHYHOTO
MOCTYIATEIBHOTO Pa3BUTHs. B TO jke BpeMsi BBelieHUe CyIeOHOM Crielranin3aiuu Tpedyer
OCTOPOXKHOCTHU U OLIEHKHU C pa3HbIX TOUEK 3peHus. B craTbe npuBeeHbl apryMEHThI
B II0JIb3Y CO3JAaHUsI COLMAIbHBIX ¥ TPYIOBBIX Cy[0B B Ka3axcrane. Mbl TakiKe yTBEpPKAAEM,
YTO TAaKOC PCIICHNEC MOXET AaTh 60,1]])1].[6, YEM IPOCTO NOBBIIECHNUE KOMIIETCHTHOCTU
1 3PPEKTUBHOCTH Cy/ia. DTO 1Al Ha MyTH K KAYeCTBEHHOMY Pa3peIIeHUI0 COLMaTbHBIX
U TPYLOBBIX KOH(IUKTOB, KOTOPBIE MOTYT OBITh TOTEHIHAIBHO OIIACHBI [T TOCYapCTBEHHOH
CTaOMIIBHOCTH.

KuroueBble cioBa: cyna, cyz[e6Ha;1 CcucTema, cy;[e6Ha;1 crncuuajan3anus, Cy,E[€6HI)I€
p8.36I/IpaTe.]'IBCTBa, COHAJIBHBIC U TPYAOBBIC CITIOPHI.

HccnenoBanue BBIMOIHEHO TPH (rHAHCOBOM noiepikke Komurera Haykn MuHHCTEpCTBA
oOpaszoBanus u Hayku PecryOnuku Kazaxcran (rpant Ne AP09259109).

Hayunas cnermanbaocts: 12.00.01 — Teopust 1 uctTopus mpasa v rocyaapcTBa.

utnposanue: bypubaes E. A., Xamsuna XK. A., Paxumona I'. H., Typnsixanksizer K., Kankaesa H. b.
[MpenmymiecTBa crienuaIn3ayy CyI0B 110 COLMATBEHBIM U TPYAOBEIM criopam. JKyph. Cub. ghedep. yn-ma.
Dymanumapuwie nayxu, 2023, 16(5), 753-763. EDN: AGQYOB.

Introduction

At the end of 2021, a new Concept of Legal
Policy until 2030 was approved in Kazakhstan
(Kazakhstan, 2022), which proclaimed that in the
next ten years, continued work will be required
to modernize the judicial system in terms of
further specialization of courts.

From the point of view of Kazakhstani
legislation, there are no barriers to both the
specialization of legal proceedings' and

' According to paragraph 2 of Art. 75 of the Constitution

of the Republic of Kazakhstan, judicial power is exercised
through civil, criminal, and other forms of legal proceed-
ings established by law. In cases provided for by law, crim-

- 754 -



Yermek A. Buribayey, Zhanna A. Khamzina... Benefits of the Specialization of Courts in Social and Labor Disputes

the courts?. The specialization of judges in
Kazakhstan is a fait accompli that characterizes
the national judicial system. At the same time,
the specialization of judges is connected not
only with the functioning of the system of
specialized courts for juvenile, administrative,
economic, and investigative cases but also
with the internal specialization of judges in
civil courts of general jurisdiction. Today, in
fact, civil courts have formed a specialization
of judges who practice processes in certain
categories of cases. In courts of all instances,
the emerging specialization of certain judges
is taken into account when transferring cases
to proceedings. Moreover, considering the
specialization of judges is directly enshrined
as a criterion for the automated distribution
of cases in courts?. Thus, the specialization of
Kazakhstani judges is an important feature of
judicial practice, which affects the quality of the
administration of justice and allows the state
in the current conditions to maintain the level
of guarantees of judicial protection of rights
and freedoms without incurring the increased
costs usually associated with the creation of
specialized courts.

A universal judge in the modern legal
environment, which includes an assessment
of the state of legislation and its dynamics,
the actual complexity of legal relations, the
emergence of new areas of legal regulation,
is rather an outdated type of representative of
the judiciary. This is a myth coming from the
post-Soviet system, and its consequence is the
existing powerful deep-rooted image of a uni-

inal proceedings are carried out with the participation of
jurors.

2 By virtue of paragraphs 1, 3, 3—1 of Art. 3 of the Constitu-
tional Law of the Republic of Kazakhstan dated December 25,
2000, No. 132 "On the judicial system and the status of judg-
es of the Republic of Kazakhstan", the judicial system of the
Republic of Kazakhstan consists of the Supreme Court of the
Republic of Kazakhstan, local and other courts. Other courts
may be created in the Republic of Kazakhstan, including spe-
cialized courts (military, financial, economic, administrative,
juvenile and others). Specialized courts are formed by the
President of the Republic of Kazakhstan with the status of a
regional or district court.

3 Rules for the automated distribution of cases in courts, ap-
proved by the decision of the plenary session of the Supreme
Court of the Republic of Kazakhstan dated December 06,
2019, No. 21, https://sud.gov.kz/sites/default/files/pagefiles/
pravila_avtomatizirovannogo_raspredeleniya.pdf

versal judge and the rejection of specialization.
The ideal of a generalist judge, developed and
put into practice, keeps the Kazakhstani sys-
tem captive to an archaic idea and hinders its
development. From the point of view of legal
doctrine, this myth is an obstacle for the Su-
preme Court in its reform course and does not
allow serious consideration of the wider spe-
cialization of the courts.

The paradox lies in the fact that expert
specialization permeates all areas of our lives,
all areas of public administration, most modern
professions are highly specialized, especially
the highest elite level of professional practice.
The profession of a judge is the “crown” of the
legal profession, as a rule, is the top step of a le-
gal career. Only an extra-specialist in a partic-
ular area of legal relations should and can ad-
minister justice that ensures not only law and
order, but also the trust of society. The results
of scientific research (Coviello et al., 2019; Kle-
androv, 2021) confirm that the specialization
of judges has a positive effect on the quality of
the administration of justice and the timing of
cases in courts.

However, earlier studies (Baum, 2009,
2011) have concluded that the most important
reason for caution in inferring the desirability
of judicial specialization is the limited infor-
mation available on its impact. Existing aca-
demic research provides only a fragmentary
view of the extent to which the potential effects
of judicial specialization are actually manifest-
ed — positive, negative, or mixed.

The lack of information on the impact of
specialization deserves consideration in the
framework of the following hypothesis put for-
ward in this manuscript. Extensive internation-
al experience testifies to the effectiveness of the
functioning of special labor and social courts
in many countries. The specialization of judges
and the introduction of certain special rules for
the procedural consideration of these disputes
will significantly increase the level of guaran-
tees of social and labor human rights and im-
prove the accessibility of justice. At the same
time, the specialization of judges and the rules
of procedure can be considered as a primary
link, which can have an independent place in
the national system of administration of jus-
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tice. The specialization of the court includes
the specialization of judges and procedures, the
formation of a new institutional structure, and
is also a secondary link in the differentiation of
the judicial system.

The goal of sustainable development of
Kazakhstan, as a new state in the post-Soviet
space, requires the formation of a legal mech-
anism for resolving social and labor conflicts
that can develop into dangerous clashes that
threaten the development of the country, based
on social and labor disagreements. Special so-
cial and labor courts can become an important
and effective element in reducing the overall
level of conflict in society, achieving social
peace and sustainable development goals.

Overview of data influencing decisions
on court specialization

In research, the demand for judicial spe-
cialization is determined by the following fac-
tors:

— the need for a specialized and joint
solution of the corresponding serious problem,
which gives rise to various conflicts of a crimi-
nal and civil nature around itself (in many cas-
es, the need to provide social assistance);

— the constant growth of relevant disputes
or offenses, which requires the creation of spe-
cialized bodies, which should be enough (Guti-
érrez, 2011);

— proponents of judicial specialization
regularly refer to what they see as the benefits
of specialization for the operation of courts,
which they usually refer to as efficiency, com-
petence, and uniformity (Bruff, 1991; Drey-
fuss, 1990; Damle, 2005);

— higher efficiency of specialized courts,
which is understood as a single case of can-
cellation of their decisions by higher courts in
comparison with universal courts, is defined
in the work of Hansford, 2011. In addition,
in the last century, in the study of Petrukhin
et al., 1979, the experience of a judge allows
a 33 % reduction in the number of canceled
court decisions, and the presence of special-
ization — by 75 %;

— efficiency as the speed of the judicial
procedure is inherent only if the courts are ei-
ther specialized in relation to the procedure, or

completely specialized in relation to the cog-
nizance of a certain category of cases, or both.
The partial specialization of this issue does not
affect the duration of the case (Castelliano et
al., 2021);

— the creation of specialized courts with
exclusive jurisdiction in certain areas of the
law increases the uniformity of decisions in
these areas, thereby contributing to greater
predictability and confidence in the courts
and, possibly, a decrease in the number of
appeals (Gramckow & Walsh, 2013). Special-
ized courts serve to reduce and even eliminate
conflicts in the interpretation and application
of the law in their area(s) of jurisdiction. Spe-
cialized courts are desirable when there are
compelling arguments or requirements for
uniformity or consistency in the application
of the law. Uniformity in decision-making
leads to predictability, and the main benefit of
predictability is that it reduces the need for lit-
igation, lessens the likelihood that prospective
parties will find legitimate grounds for going
to court, and that it builds the trust of both
parties (Zimmer, 2009);

— research results (Coviello et al., 2019;
Castelliano et al., 2021) show that the special-
ization of judges to consider the same type of
cases leads to faster trials and decisions. At the
same time, the quality of the administration of
justice is not reduced;

— the increasing complexity of modern
society and the emergence of new areas of
law in which technical concepts prevail can
be considered as an ideal justification for the
creation of specialized courts. A new array of
elaborate cases, raising intricate issues of facts
and rights, deserves consideration by judges
with high qualifications in the subjects under
consideration. As an advantage of a specialized
court, it is possible to single out the possibility
of establishing additional criteria for a judge
when selecting for a position: the presence of
special knowledge in a particular field required
for deep “immersion” in a controversial ques-
tion;

— new specialized courts can contribute
to the solution of a problem affecting different
legal systems, i.e., a huge burden on ordinary
courts (Silvestri, 2014).
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On the other hand, there are manuscripts
presenting results that refute the positive ef-
fects of specialization of courts and judges.

Uzelac, 2014 summarizes the arguments
against the specialization of courts and judg-
es. It is concluded that over-enthusiasm must
be suppressed and that any attempt to special-
ize judges, judicial structures, and procedures
must be carefully balanced against the possible
negative effects that specialization may have,
both at a general level and at the level of specif-
ic benefits associated with the administration
of justice. It is concluded that there is no con-
sistent approach to judicial and jurisdictional
specialization in Europe, both in terms of the
level and the form of specialization. The point
of view of judges and their professional organi-
zations is also skeptical about certain aspects
of specialization — specialization is considered
potentially harmful to the unity of the judicial
profession, its basic professional qualities, and
ethical foundations. Most importantly, over-
specialization can undermine the fundamental
values of modern judicial systems.

Silvestri, 2014 points out the shortcom-
ings of judicial specialization: “The danger of
“isolation” of specialized courts, a tendency to
self-isolation within the limited scope of issues
within their competence”.

A review by Gramckow & Walsh, 2013
highlights the following vulnerabilities: risks
to judge independence and impartiality; risk to
the unity of the judiciary; potential disparities
in access to justice; risk of losing flexibility in
the development of the law if judgments are
always issued by the same limited number of
persons.

Each of the above arguments needs to be
studied from the standpoint of modern condi-
tions in Kazakhstan, applicability to the cur-
rent realities of the quality, accessibility, and
effectiveness of the administration of justice

Specialization of courts, judges,
or rules of procedure?

There are several structures of specializa-
tion in the administration of justice: special-
ization of judges, specialization of the rules of
procedure, specialization of courts and their
structures (singling out collegiums for civil,

criminal, administrative cases). In turn, the
specialization of courts can be carried out in
the following forms: the creation of an inde-
pendent system of specialized courts, the or-
ganization of separate courts in the system of
general courts, the formation of a specialized
composition of the court.

Specialization on a sectoral basis of sub-
stantive law (labor and social security) in the
conditions of Kazakhstan, first of all, de facto
exists not so much as a judicial principle, but
as a judicial procedure. Special reduced limita-
tion periods have been introduced for applying
to courts for individual labor disputes, and a
mechanism for mandatory pre-trial settlement
of disputes through conciliation procedures is
in place. The procedural law establishes special
rules of jurisdiction for certain claims arising
from labor and social relations; terms of con-
sideration of cases in the courts of the first in-
stance are reduced; court decisions on certain
categories of claims are subject to immediate
execution. The listed exceptions to the general
rules of civil proceedings or special conditions
for procedures for claims arising from labor
and social security legal relations are not an
innovation in Kazakhstani procedural law but
are a continuation of the traditions of the legis-
lation of the Soviet period of our history. The
specialization of judges in Kazakhstani courts
is an important feature of the national model
of administration of justice, the legitimacy of
which is confirmed by a direct indication in the
legal acts of the Supreme Court of the Republic
of Kazakhstan.

Specialization on a sectoral basis of sub-
stantive law (labor and social security) in the
conditions of Kazakhstan, first of all, de facto
exists not so much as a judicial principle, but
as a judicial procedure. Special reduced limita-
tion periods have been introduced for applying
to courts for individual labor disputes, and a
mechanism for mandatory pre-trial settlement
of disputes through conciliation procedures is
in place. The procedural law establishes special
rules of jurisdiction for certain claims arising
from labor and social relations; terms of con-
sideration of cases in the courts of the first in-
stance are reduced; court decisions on certain
categories of claims are subject to immediate
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execution. The listed exceptions to the general
rules of civil proceedings or special conditions
for procedures for claims arising from labor
and social security legal relations are not an
innovation in Kazakhstani procedural law but
are a continuation of the traditions of the legis-
lation of the Soviet period of our history. The
specialization of judges in Kazakhstani courts
is an important feature of the national model
of administration of justice, the legitimacy of
which is confirmed by a direct indication in the
legal acts of the Supreme Court of the Republic
of Kazakhstan.

However, the practice of specialization of
legal proceedings and judges in national con-
ditions is not successful and has not led to a
renaissance of the local judicial system both
in the considered narrow area of disputed le-
gal relations and in general the entire structure.
The number of social and labor conflicts is not
decreasing, and there are permanent collective
labor disagreements that potentially carry the
risk of developing into political confrontations.

The studies conclude that Russian scien-
tists support the idea of the specialization of
judges. The arguments against the specializa-
tion of courts are as follows: significant mate-
rial costs that do not correspond to the small
number of cases decided by specialized courts,
problems with access to justice, and the need
for special training for highly specialized
judges (Terekhova, 2014). If the specialization
of judges does not have the nature of specific
training, does not involve the implementation
of additional costs, then the creation of courts
determines significant budgetary costs.

A study of American jurisprudence sum-
marizes: “Specialization is a regular part of the
jurisprudence pattern; a significant number of
judges do specialize in certain subject areas.
Specialization of judges is an important fea-
ture of jurisprudence that can enhance judicial
expertise without incurring many of the costs
typically associated with specialized courts”
(Cheng, 2008).

Judges’ specialization is a given of belong-
ing to both a certain structure of courts of gen-
eral jurisdiction (criminal, civil) and to special
courts. Specialization develops throughout the
judicial career and is rather a “non-permanent”

characteristic that can change. Specialization
is formed under the influence of objective and
subjective factors: from working in a court op-
erating in a certain area of disputed legal rela-
tions to having previous career experience in
a particular branch of law, which is taken into
account when distributing court cases. This
area of judicial specialization in Kazakhstan
has not actually changed, except for the impact
of the factor of complication of public relations,
the emergence of new branches of law. In Ka-
zakhstan, in fact, the concept of judicial spe-
cialization traditionally prevails in the field of
specialization of judges’ competencies

The 30-year practice of forming a com-
pletely new national system of justice in Ka-
zakhstan shows that specialization has actually
become the main form of development of the
judicial system. The constitutional mechanisms
and foundations of the judiciary, enshrined in
the 1995 Constitution, remain unchanged; the
content of institutional structures changes; new
jurisdictions appear, while the unity of the judi-
ciary is not affected. Initiatives have been taken
to establish various types of judicial jurisdic-
tions, but the structural pyramid of courts has
not changed.

At the same time, the further development
of the judiciary requires new approaches and
sound proposals for further expanding the spe-
cialization of courts, since the specialization of
procedures and judges has actually exhausted
itself — it has no potential for qualitative devel-
opment and growth. Specialized courts have
the potential to address the already tradition-
al problems of Kazakhstani justice, the most
important of which are the poor quality of the
administration of justice and miscarriage of
justice.

Specialization of courts
in social and labor disputes

The main arguments in favor of creating
social and labor courts in Kazakhstan (con-
sidering claims arising from individual and
collective labor legal relations, as well as legal
relations on social security, insurance, protec-
tion), in our opinion, is the importance of the
political system’s response to social and labor
conflicts, having a potential threat to this sys-
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tem and the sustainable development of the
state. The transfer of conflict into the civilized
field of litigation will allow “turning on” an ef-
fective state mechanism for resolving disagree-
ments, finding solutions to acute social prob-
lems through legal means.

Of course, the world practice has worked
out quite a few means of preventing topical
conflicts. The most important tool is, first of
all, the effective activity of trade unions. But
in Kazakhstan, the trade union movement is
normatively regulated and clearly structured
with the creation of a single center and subor-
dinate branches; the rights of trade unions are
limited, and officials who have no true relation
to the representation of workers are appointed
to the posts of their heads. In fact, there is no
meaningful dialogue between workers and em-
ployers through trade unions. These are desta-
bilizing factors that require neutralization and
make it necessary to create and search for other
new ways to ensure a civilized social dialogue.

International experience testifies to the
effectiveness of the functioning of labor and
social courts. Many legal systems have special-
ized labor courts with jurisdiction over individ-
ual labor disputes or collective labor disputes,
or both (Davies, 2012). Classical examples of
effective courts for labor and social disputes
are the special courts of Germany, Belgium,
Norway, Indonesia, Poland, Hungary, Swe-
den, Luxembourg, Turkey, Finland. Courts for
consideration of individual labor disputes op-
erate in France, Argentina, Chile, Switzerland,
Brazil, Spain. Special rules of litigation for the
resolution of labor disputes are inherent in the
Italian legal system.

The labor courts play an important role in
determining the effective level of labor market
regulation in Germany. A significant positive
relationship has been found between labor
court performance and unemployment (Berger
& Neugart, 2011). The courts are an important
element of the institutional framework of labor
markets, often determining the degree of em-
ployment protection. The German labor courts
are a prime example in this regard (Berger &
Neugart, 2012).

In general, we have identified the follow-
ing factors that make up the argument for the

creation of social and labor courts in Kazakh-
stan.

1. The need to apply special (in-depth)
knowledge in the field of administration of jus-
tice in social and labor disputes. The array of
labor and social security legislation is exten-
sive, fragmented, and is in a constant process
of reform. There were only 4 basic laws on
labor in Kazakhstan over 30 years of develop-
ment. Hundreds of amendments and changes
are made to social legislation every year. The
system of normative legal acts in this area
largely consists not of laws, but of by-laws, in-
cluding departmental, acts. Practice shows that
it is impossible to be a professional expert in all
branches of substantive law falling under the
jurisdiction of general civil justice. The volume
of legal proceedings in the social and labor
sphere is growing and becoming more compli-
cated every year. All these prerequisites require
further specialization of courts and judges.

2. The specialization of courts in the social
and labor field is due to the need to improve
the efficiency of justice. The effectiveness of
justice can be revealed through a combination
of factors. This is an understandable and fair
decision, based “on the analysis and appli-
cation of the norms of substantive law with a
necessarily motivated content, which elim-
inates the dispute about the law; facts, which
have legal significance, resolving the case on
the merits, capable of being executed by obli-
gated subjects, are established” (Pakhomova,
2010). The decision must be made within the
shortest reasonable time, and the circumstanc-
es of unreasonable delay in the trial must be
excluded. Parties in social and labor disputes
must bear adequate, low legal costs. The points
made about the characteristics of litigation are
based on the high vital importance for a person
of employment, stability of labor relations, as
well as access to the social security system.

3. In favor of the argumentation of the
specialization of courts in social and labor
disputes, the demand for a special approach of
judges to these controversial legal relations is
evidenced: taking into account the special sub-
ject composition of labor relations; ensuring
a special approach to the settlement of labor
disputes, taking into account the vital need for
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citizens to participate in hired labor and receive
remuneration; taking into account the risk for
citizens of loss of life and health in labor rela-
tions if the employer fails to comply with labor
protection measures; take into account the im-
possibility of restoring the original position of
the parties (bringing the parties to their origi-
nal position) upon the termination of the em-
ployment contract (Khamzina et al., 2021).

4. The need to adequately take into ac-
count the multidimensionality of legal regu-
lation and complex law enforcement practice.
Judges’ superficial knowledge of these issues
is dangerous and provokes the growth of social
and labor conflicts. In our opinion, judicial spe-
cialization, accompanied by the full introduc-
tion of the institution of an expert judge, will
allow solving the existing problems of qualita-
tive consideration of individual and collective
labor disputes, without bringing the latter to
an extreme form — declaring strikes and subse-
quent participation in rallies, mass demonstra-
tions with socio-economic demands.

5. In the first part of this study, we noted
that the Kazakhstani judicial system has al-
ready undergone such forms of specialization
as the specialization of judges and rules for the
administration of justice. That is, simple forms
of specialization have been implemented, and
they have a significant and long-term practice
of implementation, but this did not bring signif-
icant, tangible results for the issues of qualita-
tive reduction of disputes and conflicts. On the
contrary, official statistics (Kazakhstan, 2022)
show that the number of social disputes has
been steadily increasing in recent years.

Specialization should be carried out from
simpler forms to more complex ones. At the
same time, the implementation of a more com-
plex form of judicial specialization is possible
only if simpler forms are not able to effectively
solve existing problems. The judicial system of
Kazakhstan has already gone through simple
forms of specialization, but this direction of
development has not brought tangible results.

6. We should dwell on the factor of the
presence of a fairly large category of cases aris-
ing in the considered area of legal regulation.

Over the past three years, cases related to
labor disputes, violations of pension legisla-

tion, the procedure for assigning benefits, and
compensations amounted to about 2 % of the
total number of cases considered in civil pro-
ceedings with a decision (Kazakhstan, 2022),
which is commensurate with the number of
cases considered by specialized juvenile courts
according to the rules of civil procedure.

In order to fully load the courts initiated
for specialization, we propose to consider the
feasibility of their integrated jurisdiction. That
is, the jurisdiction of social and labor courts
may include criminal cases on crimes that vio-
late the social and labor rights of an individual,
as well as civil and administrative cases. The
allocation of cases within the jurisdiction of
social and labor courts should be based on the
object of unlawful encroachment — social and
labor rights and freedoms of man and citizen.

7. The jurisdiction of social and labor
courts should include the resolution of collec-
tive conflicts. This critical issue is essentially
outside the judiciary in Kazakhstan. The pro-
cedures for resolving collective labor disputes
are structured in such a way that the parties to
the conflict have the opportunity to go to court
for protection, restoration of rights and inter-
ests only after lengthy conciliation processes.

To resolve collective labor disputes, Ka-
zakhstani labor legislation provides for the
following sequential process: disputes are con-
sidered by the employer (association (associa-
tion, union) of employers), if it is impossible to
resolve it — in the conciliation commission, if
an agreement is not reached in it — by labor ar-
bitration, on issues not settled by it — in court.
The last resort to resolve the conflict is to strike.
Employees may decide to strike if conciliation
procedures fail to resolve the collective labor
dispute, as well as in cases where the employer
evades conciliation procedures or fails to com-
ply with the agreement reached in the course of
resolving the collective labor dispute.

Complex multi-stage procedures for re-
solving collective conflicts are aimed at finding
a solution to the corresponding social and labor
problem. The court, like the announcement of
a strike, is the last form of achieving an ac-
ceptable result. At the same time, Kazakhstani
judicial practice in collective disputes is virtu-
ally negligible (Kazakhstan, 2022). The courts
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proceed from the fact that the employees them-
selves cannot appeal against, for example, the
illegal provisions of the collective agreement,
the act of the employer, since they are not rep-
resentatives of the entire labor collective. In
this regard, special attention should be paid to
the relevance and relevance of vesting special-
ized courts with jurisdiction in relation to col-
lective labor disputes, as giving rise to special
complex and large-scale social conflicts, which
have happened more than once in the history of
independent Kazakhstan.

Conclusion

The prerequisites set forth in this arti-
cle allow us to speak about the existence of
grounds for the creation of specialized courts.
At the same time, it is necessary to take into
account such an important prerequisite as the
presence in the state of organizational and fi-
nancial opportunities for their creation. As in
the rest of the world, courts in Kazakhstan are
financed from the state budget. The main ar-
gument against specialization is the significant
financial costs that will inevitably arise when
establishing new courts.

According to the Report of the Europe-
an Commission on the Efficiency of Justice
(CEPEJ), covering the period 2018-2020,
published on October 22, 2020 (Kazakhstan,
2020), the average financing of courts per in-
habitant in Europe is 40.8 euros, in Kazakh-
stan—4.5 euros, Azerbaijan—5.1, Russia— 20.6,
Ukraine — 9.4 euros. If the average indicator for
the countries of the former USSR (at the end
of 2019) of expenditures on the judicial sys-
tem in the structure of all public expenditures
is 1.1 %, then in Kazakhstan this indicator is
only 0.47 %, in Latvia—2.71 %, Ukraine — 1.76,
Lithuania — 1.31 (Kazakhstan, 2020). That is,
in Kazakhstan, the costs of financing the judi-
ciary are at least two times lower; according to
this indicator, the country lags behind not only
in comparison with the countries of the post-
Soviet space, but, which is significant, is far
from the standards of the states that are mem-
bers of the OECD.

In this connection, we can talk about the
chronic underfunding of the judicial system in
Kazakhstan, which is really very expensive for

taxpayers. It can be argued that there is a need
to increase the investment of public funds so
that society can demand a proper return from
the functioning of this branch of government,
and specialization of courts can become one of
the important directions for ensuring greater
legal certainty, deeper justification for judicial
decisions, shorter procedures, and greater effi-
ciency.

On the way to substantiate the demand for
the specialization of judges, one should initially
recognize an obvious fact. The objective reasons
that we have outlined above do not allow ensur-
ing the proper level of competence of a judge in
all branches of law, and hence high professional-
ism when considering any category of civil cas-
es. Courts of general jurisdiction are overloaded
with different categories of cases: from contrac-
tual obligations to special proceedings and land
disputes. At the same time, the social and labor
sphere is strategically important for Kazakh-
stan, and specialized courts will be sent to cre-
ate guarantees for the effective preservation and
development of human capital.

In this regard, it should be taken into ac-
count that specialization at the level of the
judiciary, being a means of increasing the ef-
ficiency of justice, requires the state to invest
certain resources, but only in the short term.
At the same time, it is specialization that is an
important prerequisite for saving public funds
in the long term, due to the fact that within the
framework of an efficient judicial system there
are additional opportunities to reduce the costs
necessary for the functioning of this system.

In addition, when deciding on the estab-
lishment of specialized social and labor courts
in Kazakhstan, one must take into account the
unstable, weak legal traditions of our country,
the high level of corruption, the lack of gen-
uine independence of the judiciary, including
from local authorities and business structures.
Labor legislation is vague, full of gaps, contra-
dictions, and room for different interpretations.
Social security legislation is traditionally super-
massive, consisting not of laws, but of acts of
government bodies; a non-professional cannot
actually comprehend this area, and most citi-
zens are not even aware of their social rights.
In our opinion, the legislation in this area was
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deliberately built and reformed in such a way
as to neutralize the will of the state in build-
ing a social society and solve social and labor
problems, while maintaining the conditions for
economic development.

Each of these factors determines the in-

tect social and labor rights and human interests.
Providing a new model for social and labor dis-
putes will allow focusing on developing non-
traditional solutions to traditional conflicts that
take place in the social sphere, some of which
directly threaten the sustainable existence of

ability of Kazakhstan to fully ensure and pro-  the state.
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crime combating, a fragmented approach, increasing migration, high recidivism rate, lack of
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MI'UMO MHAJ] Poccuu
Poccuiickaa @edepayus, Mockea

Annoranus. [Ipy npoBeneHun uccie0BaHUM 3aKOHOAATENbCTBA U KPUMUHOJIOIHYECKOM
o6ctanoBkH CKaHAMHABCKOTO PETHOHA 3a4acTyIO MIPAaBOBEABI HE BKIIIOYAIOT JaHHBIC
00 Vcnanauu. JlaHHas cTpaHa TpaAuIIMOHHO CYMTAETCS CaMOU Oe30I1aCHOM ¢ MaJeHbKUM
YHCJIOM 3aKJIIOYEHHBIX U 3aHMMAET JTUAUPYIONINE MO3UIMH B HHACKCAX IMI00aIbHOTO
MUPOTIOOUS, TEHAEPHOTO Pa3pbiBa U COLUANBHOM cripaBemuBocTH. [1o MHEHHUIO psina
HCClel0BaTeNel, OHA BBIIEISAETCS OUYEHb I'yMaHHBIM IIOJXOI0OM K IIPECTYIIHUKAM Jake
1o MepkaM rocynaapcts CeBepHoil EBporibl 1 CIIIOu€HHOM colManbHON CTPYKTYpOil, KoTopas
[IO3BOJISIET KaK CHU3UTb PUCKU IIPECTYIIHOIO MOBEEHMs €1I€ B IOAPOCTKOBOM BO3pacTe,
TaK IIOMOYb COIHANBHO aJalTHPOBATHCS MPECTYITHUKAM MOCIIE OTOBITUS HAaKa3aHMUsI.
Hcnanjckas IpeBeHTUBHAS MOJEIb IPEUMYILIECTBEHHO HALIEJIEHA HA TPAJULIUOHHbIE BH/IbI
MPECTYIUICHHUH, B TO BpeMsI KaK HCCIIEI0BATEIIMHI OTMEUACTCs PAcTyIlast 00ECIIOKOCHHOCTh
B OTHOIICHUH TPAHCTPAHUYHOTO HE3aKOHHOTO 000p0Ta HAPKOTUIECKUX U TICUXOTPOITHBIX
BEUIECTB, OPYXkUs U TOPrOBJIU JIIOAbMU. ABTOpPaMU OTMEYAETCSI HEOJHO3HAYHOCTh
o(UIIHATBHBIX CTATUCTHYCCKUX JAAHHBIX, HA OCHOBAaHMH KOTOPBIX MclmaHaus 3aciykuia
cnaBy «CKaHIMHABCKOHM HCKIIOUMTEIbHOCTHY (aHMII. «Scandinavian Exceptionalismy)
B HAay4HOH JIUTEpaType, a TAKKE B COMHUTEIIBHOM 000CHOBAHHOCTH PHSTHOTO CTPEMIICHHS
3aMEHUTb TIOPEMHOE 3aKJIIOUEHNE HA aJIbTEpHATUBHBIE BUbI HaKa3aHUM. [laHHas cTaThbs
OCBEIIAET s MPOOIEM, B TOM YHCIIE OTCYTCTBUE EUHOM CTpaTerny MPOTUBOACHCTBUS
MPECTYNHOCTH, (parMEeHTAPHBINA MOJIX0/l K HEH, pOCT YHCIIa MUTPAHTOB, BEICOKUH
YPOBEHb PEIUANBU3MA, HEOCTATOK COIMANIBHBIX PAOOTHUKOB M MECT B HCIIPABUTENBHBIX
yupexaeHusx. Cpeau CUIbHBIX CTOPOH MCIIAHACKOW IPEBEHTUBHON MOJIEIN MOXKHO
BBIJICTIUTH CPOPMHUPOBABIIEECS Y HACEICHHUS YyBCTBO 3aUIUIIEHHOCTH U JOBEpHUE
K IIPaBOOXPAHUTENBHBIM OpraHaM U MUCJIAHICKUM BIIACTsAM, a TAKXKE IIOBBILIEHHOE BHUMAHKE
K IIOJPOCTKOBOM IIPECTYIHOCTH.

KuroueBblie ciioBa: 3apyOexHas npecTynHoctb, Ucnanaus, CkaHIMHABCKUE CTPaHbl,
MIPEBEHLIMOHHAS MOJIEJIb, CPABHUTENIbHAS KPUMUHOJIOTHSL.

Hayunas cieunanbHOCTh: 5.1.4 — yrojoBHO-IIpaBOBbIE HAYKU.

Huruposanue: Illectak B. A., Lipimnakosa A. Jl. Vicnanackas moaens npopunaktuku. JKypu. Cub. gedep.
yu-ma. I ymanumapnuie nayxku, 2023, 16(5), 764-774. EDN: FVXDBG

Introduction

Nordic criminal policy is notable for its
humanitarian approach (Sveri, 2005). Iceland
is typically portrayed as the most secured state
with low crime rate and ranks first 13 years
running in Global Peace Index (Institute for
Economics and Peace 2021). A range of features
make contribution to such high index value

(Gunnlaugsson, Galliher, 2000; Olafsdottir,
Bragadottir, 2006). Small and relatively
homogeneous population (according to the
World Bank 2020, 366,425), extreme weather,
strong Scandinavian traditions are claimed to
facilitate cohesive social structure (Blau, Blau,
1982; Van Willsem, de Graaf, Wittebrood,
2003). As to other industrial western nations,

-765-



Viktor A. Shestak and Alyona D. Tsyplakova. Icelandic Prevention Model

development of economic life, labour, common
goods production and distribution has resulted
in increasing advertisement, tighter labour
market, less employment security, growing
number of unemployed and and itinerant workers
and change in social values that has caused
marginalization and inequality (Adler, 1983;
Christie, 2000; Garland, 2001). Iceland leads
in Global Gender Gap Index 12 years in a row
(World Economic Forum 2021) and ranks first
in Social Justice Index (Nordic region is treated
as exemplary) (BertelsmannStiftung, 2019).
Moreover, Icelandic and American researchers
have found the state to be prime instance of John
Braithwaite’s description of cohesive society that
has great resources to resocialize offenders since
shame is connected with a crime itself rather than
a criminal (Braithwaite J. 1989). Such approach
doesn’t involve zero tolerance and stigmatization
(unlike USA) (Duligov, 2021).

Theoretical framework

On the grounds of the analysis and sys-
tematization of the most beneficial resilience
practice a study was conducted in accordance
with the current state of affairs regarding con-
temporary methods to provide security in Ice-
land. It aims at representing dominant opinion
in legal doctrine among Nordic and North-
American specialists who devoted a number of
papers on this issue. For instance, Olafsdottir,
H., Bragadéttir, R., Kristjansson, A. L., Sigfus-
dottir, I. D., Thorlindsson, T., Mann, M. J., Sig-
fusson, J., Allegrante, J. P., Pratt, J., Garland,
D., Mallén, A., Storgaard, A., Lauritsen, A. N.,
Giertsen, H., Hjelm-Rasmussen, M., Adler, F.,
Bernburg, J. G., Thérlindsson, Th., Baumer,
E., Wright, R. stand for IPM prodigy. Mean-
while relatively small number of scholars such
as Lappi-Seppild, T., Koning, I. M., Galliher,
J. F., Blau, J. R. and Blau, P. M. outline some
drawbacks. Hence, the research critiques it in
terms of one-sided approach.

Methods

The methodological basis of the crimino-
logical research includes analysis of the sta-
tistics retrieved from annual official reports.
Authors review a number of world indexes pre-
sented by Institute for Economics and Peace,

World Economic Forum, The World Bank,
BertelsmannStiftung, Global Initiative Against
Transnational Organized Crime, Birckbeck.
They examine data of the Prison and Proba-
tion Administration of Iceland, the Nation-
al Statistics Institute of Iceland and Icelandic
Police (Ldgreglan). Not only is it unlimited
to pure black-letter comparison of legislation
and doctrinal concepts, but it also depicts the
sociological environment supported by expert
interviews, surveys, news inquiry and content
analysis of information concerning crime situ-
ation in Iceland.

Statement of the problem

A number of scholars claim that Icelan-
dic Prevention Model (IPM) outstandingly
contributes to low criminal rate and should
serve as a model for other states regardless of
cultural, linguistic, religious, social and other
circumstances, since its approach involves in-
novative general rules. It is gaining more and
more attention and has become quite prominent
in discussions. Thus, the issue of its worldwide
transferability arises, although the majority is
rather daydreaming and unaware of IPM ele-
ments. The purpose of this study is to answer
two vital questions: what is so special about
IPM and whether its measures are sufficient in
order to resist brand new challenges.

Discussion
In General

In Iceland, as well as worldwide, unem-
ployment, narcotics and psychoactive sub-
stance abuse, smoking, mental and physical
health problems, family absence or isolation
from it, victim experience, education lack or
academic failure and, as a result, competitive-
ness on a labour market are the most frequent
determinants of criminal behavior or simply
criminological factors. It is worth mentioning
that researchers rarely take into account alco-
hol abuse since it doesn’t play a significant role
in comparison to drugs addiction (Gunnlaugs-
son, 2021). These risk factors promote commit-
ting a crime and complicate social adaptation
after serving a punishment (Olafsdéttir, 2006).
Nowadays Icelandic Prevention Model is based
on the approach called society is the patient
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and the following principles: complexity, tar-
geting the social environment, using communi-
ty resources and involving in decision-making
on the question of crime prevention, empower-
ment withal egalitarianism, teamwork (bottom-
up approach).

However, the potential is not being fulfilled
in its entirety that may be proved by reoffend-
ing statistics (about 42 %) (Baumer, Wright,
Kristinsdéttir and Gunnlaugsson, 2002). Ice-
land takes second place among Nordic coun-
tries in terms of recidivism after Norway
(Kriminalvarden, 2017), preferring criminals’
isolation rather than active social adaptation
(Mallén, Storgaard, Lauritsen, Giertsen, Gun-
nlaugsson, Hjelm-Rasmussen, 2019) (see below
Fig. 1).

Nevertheless, taking into account amend-
ments to the Icelandic law (Execution of Sen-
tences Act No. 15 of 23 March 2016), the sit-
uation has improved. Incarcerated are entitled
to work, studies, vocational training in respect
of religious and philosophical beliefs and al-
lowance. The above activities may be practiced
outside prison for up to 12 months (people sen-
tenced to long imprisonment must serve at least
5 years) and in particular cases are obligations.
Following discipline rules is promoted by vis-
its, short-term leaves on personal matter (e.g.,
the funeral itself or funeral preparation cere-

100%
90%
80%
70%
60%

3

2009 2010 2011 2012 2013

m First servers, %

mony of a close relative, birth, baptism or con-
firmation of his or her child, serious illnesses of
a family member), regular day and family leave
(Fangelsismalastofnun Rikisins, 2017). Though
it is a true advantage of the IPM, one cannot
claim that Iceland is an outstanding example in
comparison to other western nations, inter alia
to Nordic region.

Lack of psychological counselling, short-
age of social workers and skill programs, drug
and tobacco abuse remain unsolved (despite
smoking ban on the prison territory) (Gunn-
laugsson, 2011, Baldursson, 2000). One spe-
cialist took care for 180 prisoners in 2019
(RUV 2017). This drawback is considered to be
offset by non-custodial sanctions: community
service (40—480 hours), electronic monitoring,
treatment and rehabilitation centers, halfway
houses (Vernd). Icelandic nationals believe
fines are a more serious punishment, hence, if
convicts have an option, they often agree on
community service. 71 % of pollees are satis-
fied with their punishments and half is inter-
ested in jobs they are assigned (Olafsdottir,
2006). As for rehab, there is National Center
of Addiction Medicine in Reykjavik with 2,000
patients annually. Iceland has a comprehensive
treatment program for drug abuse financed by
state-funded non-governmental organizations
(Global Initiative Against Transnational Or-

50%
40%
30%
20%
10%

0%

2014

2015 2016 2017 2018 2019

Served before, %

Fig. 1. Inmates in Icelandic prison (2009-2019)
Source: Annual Reports of Prison and Probation Administration
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ganized Crime). Vernd is a halfway house run
by a nonprofit private association in Reykjavik.
This home provides comprehensive assistance
and social reintegration to gain a foothold, inter
alia psychological help and a close-knit fami-
ly atmosphere. Withal electronic monitoring a
person may stay up to 18 months there (already
spent in prison at least 1/3 of sentence). Mean-
while a convict shall continue to work, study or
undergo specified treatment and is not permit-
ted to leave the home at night (23:00-07:00),
consume alcohol, drugs and narcotics. Travel is
also subject to monitoring (Vernd, 2012). Such
a temporary shelter isn’t a distinctive feature
of Icelandic Model, since similar social insti-
tutions are in go also in a wide range of state
(e.g., in Japan, Germany, Azerbaijan, Russia),
but Icelandic ones are regarded as highly effec-
tive thanks to friendly environment, whereas,
for instance, in the Russian Federation such fa-
cilities are described the following way: hostel
for cons, sex workers and drug addicts whom
youth are frightened of in their childhood
(Duligov, 2021).

Just statistical fluctuations
or ulterior motives?

Not only does the question about the
uniqueness remain, but the above-outlined
measures provoke another dispute. They cut
state costs and expenses on prison system and
lower the burden on penal system, but lack of

160
140
120
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80
60
40

20

due funding and space in all places oof depri-
vation of liberty obstruct Prison and Proba-
tion Administration. Convicts are placed on
a waiting list to serve their sentence. In 2009
the number of awaiting completion of the sen-
tence stood at 2000, but in 2017 the situation
has improved (up to 450). However, in 2020 it
rose again and reached more than 600. It’s a
common practice if a convicted person leaves
a courtroom after delivering a judgment and
heads home as if an ordinary citizen unless
there is a «vacant» place. There are recorded
cases of waiting up to 3 years. Taking into ac-
count the number of incarcerated, the statistics
emphasize a serious issue (Statistics Iceland)
(see below Fig. 2 and Fig. 3).

At first, the majority of prisoners whose
punishment was replaced with alternative mea-
sures were nonviolent criminals. They were
sentenced for property offenses or violations
of traffic laws, but later such leniency has been
introduced for other offenders as well (Gunn-
laugsson, 2011).

In conjunction with the above-mentioned
statements there are two mutually exclusive
trajectories. On the one hand, some scholars
demand to establish community service as a
sanction for more crimes instead of imprison-
ment, i.e., those who is to serve up to a two-
year unconditional prison sentence should be
enabled to apply for community service. Pro-
bation should be possible for all age groups

1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013

Fig. 2. Inmates in Icelandic prisons (1995-2013)
Source: the National Statistical Institute of Iceland

-768 -



Viktor A. Shestak and Alyona D. Tsyplakova. Icelandic Prevention Model

180

160

140

120

100

80

60

40

20

2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

Fig. 3. Inmates in Icelandic prisons (2009-2019)
Souce: Annual Reports of Prison and Probation Administration

(currently only for the youth) and release on
parole after serving half term of sentence ex-
cepting most severe crimes. As a coercive ad-
ditional measure mandatory therapy should
be introduced. Moreover, convicts awaiting
the completion of sentence more than 3 years
should be pardoned in case of meeting certain
criteria (Gunnlaugsson, 2021). Therefore, com-
parative analysis results in depicting Iceland
as an example of Scandinavian exceptionalism
with low crime rate and relatively short impris-
onment (Pratt, 2008). On the other hand, sta-
tistics has been published rarely in time' and
has been collected in a comprehensive manner
from the beginning of the 21* century. In addi-
tion, data of National Statistical Institute and
Prison and Probation Administration differ (cf.
Fig. 2 and Fig. 3). National Statistical Institute
of Iceland doesn’t provide information about
crimes apart from offenses in general. The
comparison of Prison and Probation Admin-
istration Reports 2010-2014, 2012-2016 and
2013-2017 proves the inaccuracy (cf. prisoner
statistics for the period 2013-2016) (Tolfraedi).
Therefore, a waiting list has only artificial-
ly reduced inmate number while the number
of convictions has been going up. Among the

! This article was written in 2022. On this date Prison and
Probation Administration Annual Reports provide data till
2015/2019. There is some statistics 2020, but its source is
news rather than official one.

other things, one cannot make an unequivocal
conclusion on effectiveness of such measures
and may guess implicit reasons for their ac-
tive implementation. Surveys show that every
third Icelandic national consider punishments
to be too lenient, in particular when it comes
to violence and sex crimes. It is reasonable to
isolate dangerous deviants for disciplinary pur-
poses and for the sake of vulnerable society
(Gunnlaugsson, 2011). Consequently, Iceland
as a case of Scandinavian exceptionalism is not
true. On the contrary, it has been fraudulent
(Lappi-Seppild, 2014).

(Debatable) IPM merit

It worth mentioning that juvenile delin-
quency is scrutinized thoroughly in Iceland.
Deviant behavior derives frequently from tense
family relations, low grades and participation
in sports, art, religion or other social activi-
ties. That’s why friends (as a social institution)
and nocturnal lifestyle have a great impact
on the teenagers and may engage in criminal
activity as if it were a subculture (Bernburg,
Thérlindsson, 1999, 2001, 2004; Bjarnason,
2000). First and foremost, it is necessary to re-
duce risks of youth offending by strengthening
ties, promoting child integration and influenc-
ing 4 aspects of social environment: family,
peer group, school and leisure time. It involves
public vouchers or so-called leisure cards to
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do sports or take part in cultural events (400
euro per a child aged 6-18 since 2017), curfew
for the adolescents (22:00 in winter, midnight
in summer) and development of enhanced pa-
rental and neighborhood control concerning
child whereabouts and contacts. Icelandic and
American researchers underline effectiveness
of the above-mentioned measures in order to
combat youth alcohol and drug abuse and vi-
olence offenses (Sigfusdottir, Kristjansson,
Gudmundsdottir, Allegrante, 2011; Kristjans-
son, Sigfusdottir, Thorlindsson, Mann, Sig-
fusson, Allegrante, 2016; Kristjansson, Mann,
Sigfusson, Thorisdottir, Allegrante, Sigfusdot-
tir, 2020).

Nevertheless, some critics claim that al-
though there is considerable decline in nicotine
and narcotics use, legal framework has played a
more significant role rather than non-mandatory
measures. One should take into account such
provisions as advertising ban of tobacco and
alcohol, age limits to buy them (18 and 20, cor-
respondingly), visibility ban of the produce, as
well as harsh punishments against illicit drugs
and narcotics trade (Sigfusson, 2018). Strong
feeling of security withal fear of crime proves
this theory (Olafsdottir, Bragadottir, 2006).
Still, we question the value of non-mandatory
elements, because one has no accurate data
based on empirical research that unpacks the
contribution of IPM to declining consumption.

In 2020 there was an increase in num-
ber of drugs seized by the police and customs
compared to 2019. Thus, the amount of seized
marijuana increased (45,175 g. up to 91,772 g.)
and cannabis — 12,030 g. up to 37,423 g, i.e., by
211 %. Restrictions on international travel and
enhanced monitor at borders due to COVID-19
have given a boost to rear up domestic drugs in
Iceland. According to the studies, cocaine use
increased significantly between 2017 and 2019
(Logreglan, 2021). In 2021 there was an initia-
tive to decriminalize possession of all drugs for
personal use. However, during public hearings
the majority of public and scientific community
were opposed to the idea (Samradsgatt).

Other great concerns

Scholars outline a range of issues due to the
internationalization in the light of almost total

centuries-long isolation (Gunnlaugsson, Poris-
dottir, 1999). After economic boom 1999 the
number of migrants has risen drastically in 10
years. Overwhelmingly they came from East-
ern European states looking for better working
conditions. By the year 2008 the share of for-
eigners reached 17 % of all prisoners in Iceland
and gradually increased in 2011 up to 25 %.
By the year 2020 the proportion decreased to
18,9 % (Birckbeck). The bulk of crimes com-
mitted by foreign nationals is quite the same in
comparison to the locals, in particular proper-
ty, sex crimes and violence offences (Mallén,
Storgaard, Lauritsen, Giertsen, Gunnlaugsson,
Hjelm-Rasmussen, 2019; Gunnlaugsson, 2011).
General statistics and egregious examples out-
line various challenges immigrant criminality
(e.g., brutal murders in 2017 and 2021) (Ice-
land Magazine, 2018, Helgason, 2021). Crime
groups operate both on the territory of Iceland?
and remotely from Central and Eastern Europe
(Poland, Lithuania, Romania, Albania), they
are involved in drug smuggling, money lauder-
ing (Hafstad, 2021), people trafficking and sex
trade (victims are oftentimes of Romanian and
Albanian origin), cybercrimes, burglary and
financing terrorism. Mainly cannabis and am-
phetamine export® and syntenic drug import
are carried out. There is cooperation between
foreign and domestic actors (Global Initiative
Against Transnational Organized Crime). In
addition, Icelandic criminal groups operate on
the territory of Spain, the Netherlands, Germa-
ny, Italy, Denmark, Latin America. Thus, their
activity also extends national borders (Helgas-
on, 2021).

Iceland is often being criticized for a lack
of awareness about human trafficking, whereas
labor unions call for complex defending mea-
sures, especially in terms of foreigners. Re-
cently Icelandic authorities have teamed with
nongovernmental organizations to provide as-
sistance to victims of human trafficking and
financial aid. There are shelters for women and
children who are granted support from munic-
ipal social services. Interestingly, there are no
special facilities for men, but state provides

2 Nowadays there is information about 15 criminal gangs.
3 Reykjavik is among the largest amphetamine producers in
Europe.
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medical care, free legal advice and nutrition. In
July 2020 a special center for victims of vio-
lence also joined coordination program (Glob-
al Initiative Against Transnational Organized
Crime).

Motorcycle gangs (Bandidos, Hells An-
gels and Outlaws) also cause a lot of concern
and each count about 40—-50 people. Howev-
er, it is worth mentioning that local criminal
group activity doesn’t characterize high pro-
ficiency and relies on social bonds, according
to the National Commissioner of Police. Thus,
they operate also in Nordic region, in particu-
lar in Sweden.

Rigorous weapon license legislation also
ensures national feeling of security. The most
common arms are sporting and hunting rifles.
Police officers don’t have guns on a routine pa-
trol. The number of gun deaths has not exceed-
ed 8 cases a year for the last 25 years. It also
worth highlighting that in 2015 and 2018 there
were sporadic cases (Ghosh, 2013). However,
scholars warn against firearm trafficking (ac-
cording to the data on 2017 a third of all arms
in Iceland is not registered) (Alpers, Wilson,
2021).

As for cybercrime, Iceland has followed a
philosophy called see no evil, unfortunately. It
means that if one cannot see a danger, there is
no threat at all (Ragnarsson, Bailes, 2013). Ac-
cording to the Post and Telecom Administra-
tion, in 2015 hijacks and extortionists attacked
lots of Icelandic Internet users. In November
due to attack the webpages of the government
offices of Iceland were down for 13 hours
(Hauksdottir). The latest Report of Logreglan
contains a summary on cybersecurity situation
worldwide and high-profile cases, but doesn’t
reflect Icelandic preparedness to response such
threats (Logreglan, 2016). Law enforcement in
Iceland is concerned about the limited powers
to track users of web hosting services provided
by Icelandic companies. There are examples of
drug trafficking websites in many parts of the
world that are hosted by Icelandic companies,
and the equipment that stores the website data
is located both in Iceland and abroad. Accord-
ing to experts, the police have limited resources
to request the closure or confiscation of certain
domains (Logreglan, 2021). On this ground one

may conclude that Iceland is not capable to re-
sist brand new challenges.

Results

In conclusion, one may single out a wide
range of issues, provided that Iceland is truly
safe and relatively close-knit society thanks
to homogeneity. Apparently, it’s necessary to
frame a comprehensive plan to combat both
traditional crimes and emerging ones. Tradi-
tional crimes such as property, drug, violence
and sex offenses are subject to separate acts.
Despite strong feeling of security organized
criminality is a serious matter and also requires
sophisticated action plan on prevention.

Icelandic Prevention Model is a classical
prevention example with strong alcohol pol-
icy and the elaborated approach to juvenile
delinquency and drug addicts. Environmental
prevention as a security measure is a promis-
ing concept to advocated for, as it focuses on
reducing the visibility and accessibility of the
substances, but an evaluation study or more
surveys would buttress arguments in favor of
the concept.

There are also lots of debatable aspects
in terms of availability of resources, inter alia
true purposes for dynamic replacement im-
prisonment by non-custodial sanctions, lack of
space in prisons and social and psychological
workers. Increasing number of recidivism and
foreign criminality cast a long shadow on so-
called Scandinavian exceptionalism of Iceland.
According to the National Commissioner of
Police, Icelandic authorities aware of problems,
but they demand more firm and definite mea-
sures.

All in all, one cannot simply adopt Ice-
landic intervention concept due to its partic-
ular characteristics of the country. The most
crucial features of the prevention in Iceland
are embedded in local strategies at municipal
level, whereas they are almost impractical
for megapolises. The higher the population
density, the greater problems with health, job
opportunities, loneliness, weaker family and
friend bonds occur. Moreover, some mecha-
nisms such as parental monitoring depend on
upbringing connected with the culture and
traditions rather than lawmaking. That’s why
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geographical and social context must always implemented long time ago and they have
prevail while implanting foreign models. At become bare bones of any countering-crime
the same time, some elements were already  policy.
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AnHoTanus. B crarbe uccnenyercs npoOiemMa MOHUKEHHs O4€PEAHOCTH YIOBIECTBOPEHUS
TpeOOBaHUI KPEAUTOPOB 3aCTPOUIINKA, IMCIOIINX CTATyC YIACTHUKOB CTPOHUTEIBCTBA.
[IpencrapieH aHaIM3 U3MEHEHUS MOHITUS «yYaCTHUK CTPOUTENIHLCTBA» B CBI3U
C NIOCJIEIOBATEIbHBIM BKIIIOUEHUEM B HEr0 TOJBKO IPak[iaH, yAOBIETBOPAIOIINX CBOU
notpebHoCTH B kmniie. Craenan BEIBOA 00 0COO0M CTaTyce B MPOIeaypax OaHKPOTCTBA
3acTpoiIMKa yYaCTHUKOB CTPOUTENILCTBA, UMEIOLIMX KaK JCHEKHbIE, TaK U HEIEHE)KHbIE
MpUTA3aHUs K 3acTpoiiuky. [IpoananusupoBansl ipaBoBele no3uuuu Bepxosnoro Cyna
P® o noHmxeHuH B 04€peIHOCTH YHYACTHUKOB CTPOUTENILCTBA, IPECIEIYIONINX LIeJIn
WHBECTHPOBAHUS, @ HE YIOBICTBOPEHIS YKIUITHIIHOH MTOTpeOHOCTH. [IpemiokeHo mpuMeHsITh
MTOBBINIICHHBIN CTaHIAPT JOKA3BIBAaHUS IIPH YCTAHOBICHUU TPEOOBAHUS yUaCTHHKA
CTPOMTENBLCTBA AJIS IIOATBEPKACHUS LIEJIN HCIIO0JIb30BaHUS KHUIJIOTO TIOMEILEHUS.

KuroueBbie cjioBa: nmporeaypsl 0aHKpOTCTBA, OAHKPOTCTBO 3aCTPOUIINKA, YIACTHHK
CTPOUTEINIbCTBA, BBIMJIATA BOMEIICHHS, CyOOpAMHAIINS TPEOOBAaHUI, HHBECTUIIMOHHBIN
XapakTep TpeOOBaHHM, CTAaHIAPT JTOKA3bIBAHUSI.

Hayunas cneunanbHOCTh: 5.1.3 — yacTHO-TIpaBoOBbIe (IUBUIIMCTHYECKUE) HAYKU.

[uruposanue: [lInmmapesa T.I1., Exnskosa E. E. Cybopannanus TpedoBaHHit yIaCTHUKOB CTPOHTENHCTBA
B Jielie 0 OaHKPOTCTBE 3acTpoitmuka. KypH. Cub. ¢edep. yn-ma. I'ymanumapnuie nayku, 2023, 16(5),

775-782. EDN: LBPGQK

Introduction

In the process of establishing the claims
of creditors in a developer’s bankruptcy case,
the grounds for their emergence are verified
and the order of satisfaction is determined.
Subordination of claims may occur during the
establishment of creditors’ claims, i.e. lowering
their priority.

A.1. Shaidullin distinguishes between
contractual and compulsory (legal) subordination
(Shaidullin, 2022). We believe that this
classification is incomplete. It is advisable to
distinguish a third type of subordination based
on the grounds for subordination, when the
arbitration court considering the bankruptcy
case justifies the need for subordination
based on the principles of justice and applies

it when revealing clear unfairness. Let us call
it judicial subordination. It seems that in the
absence of legal regulation of many situations
regarding subordination of claims, this type
of subordination is significantly complicated.
Judicial discretion and discretionary powers of
the court are the basis for the application of this
type of subordination.

Problem statement

When discussing the problems of
subordination of creditors’ claims, subordination
of claims of controlling debtors and affiliated
persons who provided compensatory financing
loans to the debtor are usually distinguished.
In our opinion, subordination can be applied in
other cases as well. In particular, in bankruptcy
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proceedings of a developer, other grounds for
subordination are appearing.

Methodology

The following scientific research methods
were used as a methodological basis for the
study: analysis, synthesis, induction, deduction,
teleological interpretation, forecasting.

Discussion

The legal basis for lawful subordination of
claims in the Federal Law No. 127-FZ of Oc-
tober 26, 2002 “On Insolvency (Bankruptcy)”
(hereinafter — the Bankruptcy Law) is provided
for claims of creditors and authorized bodies
that are filed after the deadline for filing claims
(Article 142), as well as for claims of dishonest
counterparties in a transaction declared inval-
id under Article 61.1, paragraph 2, and Article
61.3, paragraph 2, as indicated in Article 61.9
of the Bankruptcy Law.

Contractual subordination is applied
based on an intercreditor agreement on subor-
dination regulated by Article 309.1 of the Civil
Code of the Russian Federation. A.I. Shajdul-
lin acknowledges that “such an agreement can
be concluded either exclusively by individual
creditors among themselves or with the partici-
pation of the debtor (internal subordination). In
addition, absolute contractual subordination is
possible by agreement between the creditor and
the debtor” (Shajdullin, 2022).

At the same time, the legal position re-
flected in paragraph 4 of the resolution of the
Plenum of the Supreme Court of the Russian
Federation of November 22, 2016 No. 54 “On
Some Issues of Application of the General
Provisions of the Civil Code of the Russian
Federation”, should be taken into account ac-
cording to which contractual subordination is
not applicable when bankruptcy procedures
are introduced, and the order of satisfaction of
creditors’ claims when bankruptcy procedures
are introduced is established exclusively by the
Bankruptcy Law. However, in some cases, ju-
dicial practice still recognizes the possibility
of applying contractual subordination (for ex-
ample, in the case of bankruptcy of LLC “An-
kor Development”). The Economic Disputes
Collegium of the Supreme Court of the Rus-

sian Federation pointed to the absence of any
grounds for not applying the conditions of an
agreement between creditors (determination of
February 4, 2019 No. 304-ES 18-14031 in case
No. A81-7027/20).

Moreover, legal positions have been devel-
oped in the summary of court rulings regarding
the subordination of claims of controlling debt-
ors and affiliated persons in the event of a loan
being granted to a debtor in conditions where
the debtor is experiencing financial difficulties
in fulfilling its civil obligations and/or public
duties, which was reflected in the Review of
Judicial Practice for Disputes Related to Es-
tablishing Claims of Controlling Debtors and
Affiliated Persons in Bankruptcy Proceedings,
issued by the Supreme Court of the Russian
Federation on January 29, 2020. In other legal
systems, this type of subordination is usually
regulated in insolvency legislation using vari-
ous subordination models.

In Russian legislation, granting a loan to a
debtor by controlling debtors and affiliated per-
sons is not prohibited, but such creditors, unlike
independent creditors, have greater knowledge
of the debtor’s affairs, determine its actions, and
are interrelated with it because they carry out
entrepreneurial activities together. Therefore,
the general principle in establishing claims of
such creditors is to place the risk of the debtor’s
insolvency on them and, accordingly, subordi-
nate their claims when initiating bankruptcy
proceedings, while, on the contrary, allowing
independent creditors to satisfy their claims to
a greater extent.

In the summary of court rulings, there
are other cases of subordination of creditors’
claims that were not reflected in the aforemen-
tioned Review of January 29, 2020.

In the ruling of August 22, 2022, No. 305-
ES 22-7163 in case No. A41-34210/2020, the
Supreme Court of the Russian Federation stat-
ed that in the bankruptcy case of a developer,
claims of individuals with investment character
are satisfied in the fourth queue.

The validity of this position raises ques-
tions. One of the features of considering bank-
ruptcy cases of persons who, in essence, are
developers under the Bankruptcy Law, is a dif-
ferent order of satisfying claims of bankruptcy

=777 -



Tatiana P. Shishmareva and Ekaterina E. En’kova. Subordination of the Requirements of Construction Participants...

creditors (compared to other categories of debt-
ors), established by Article 201.9 of the said
Law, in conditions where the unfinished con-
struction object and land plot, which serve as
the subject of lawful or contractual mortgage,
are not sold at auctions.

The legislator allocates a privileged queue
for citizens recognized as participants in con-
struction, whose claims are satisfied in a priori-
ty order in relation to the claims of other bank-
ruptey creditors, namely, in the first subqueue
of the third queue.

According to subparagraph 2 of paragraph
1 of article 201.1 of the Bankruptcy Law, par-
ticipants in construction include individuals
who have claims against the debtor for:

1) the transfer of residential premises,
as well as parking spaces and non-residential
premises up to 7 square meters, of a non-
monetary nature;

2) monetary claims in the following cases:
a) when the developer undertakes to pay dam-
ages and penalties if the contractual relation-
ship between the participant in construction
and the developer was terminated due to the
participant in construction’s refusal to partic-
ipate in shared construction or as a result of
termination of the contract for participation
in shared construction or other contracts, both
unilaterally and by mutual agreement; b) com-
pensation for damages in the form of real dam-
age in case of impossibility of the developer’s
obligation to transfer residential premises in
kind; c¢) refund of funds transferred by the par-
ticipant in construction, or funds in the amount
of the value of the property transferred under
the contract, when the contract concluded with
the developer is recognized by the court as in-
valid (restitution claim); d) refund of funds paid
under the contract when the contract is recog-
nized by the court as not concluded (condictio
claim); e) transformation of a non-monetary
claim into a monetary claim due to the refus-
al of participants in construction to fulfill the
contract for the transfer of residential premis-
es and (or) parking spaces and non-residential
premises (paragraph 1 of article 201.5); refusal
to conclude the contract of those participants in
construction whose claims cannot be satisfied
due to the lack of residential premises or the

claims of several participants for one residen-
tial premises (paragraph 7 of article 201.10).

If the developer cannot fulfill the obliga-
tion to transfer residential and non-residential
premises and parking spaces, the bankruptcy
trustee carries out settlements in monetary
form if the arbitration court does not make a
decision on the transfer of an unfinished con-
struction object or if the transfer of the de-
veloper’s property to another developer is not
made one month before the end of the bank-
ruptcy proceedings.

The legal status of participants in con-
struction with non-monetary claims is a matter
of debate among higher judicial bodies. The
Constitutional Court of the Russian Federa-
tion, following the provisions of the Bankrupt-
cy Law, recognizes the status of bankruptcy
creditors exclusively for participants in con-
struction who have monetary claims against
the debtor (determination of March 29, 2016,
No. 529-0). At the same time, the Supreme Ar-
bitration Court of the Russian Federation and
the Supreme Court of the Russian Federation
believe that participants with both monetary
and non-monetary claims have an identical sta-
tus (determination of the Supreme Arbitration
Court of the Russian Federation of March 3,
2014, No. VAS-1461/14). In the legal doctrine,
the status of these creditors is recognized as
equal, since there are different ways to protect
their rights (Rogova, 2020).

Public-law entities are also participants in
construction, but this category of creditors is
not granted priority for satisfying their claims
in the first queue, based on the grammatical
and teleological interpretation of the relevant
norm.

The legislature consistently changes the
concept of a construction participant. When in-
troducing amendments to the Bankruptcy Law
by Federal Law No. 151-FZ of June 27, 2019
“On Amendments to the Federal Law “On Par-
ticipation in the Shared Construction of Apart-
ment Buildings and Other Real Estate Objects
and on Amendments to Certain Legislative
Acts of the Russian Federation” and Certain
Legislative Acts of the Russian Federation”
the concept of a “construction participant” was
changed by excluding legal entities from it. The
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purpose of such a change is to establish a prior-
ity for protecting the property rights of citizens
who have become investors in the construction
of apartment buildings, satisfying their hous-
ing needs.

Meanwhile, disputes arise in judicial prac-
tice regarding the inclusion in the registry of
creditors’ claims of assignments from citizens
who acquired them under a contract of assign-
ment of the right to demand from assignors —
legal entities who entered into a shared con-
struction agreement with the developer after
the entry into force of Federal Law No. 151-FZ
of June 27, 2019, as a construction participant.

For example, assignee Z. acquired at auc-
tion the right to demand the transfer of resi-
dential premises under a shared construction
agreement from a legal entity and applied to
the bankruptcy trustee of the developer for its
inclusion in the registry. After the bankruptcy
trustee refused, the dispute was resolved in
court. The Arbitration Court did not recog-
nize the assignee as a construction participant,
stating that the assignment agreement was
concluded after the entry into force of Federal
Law No. 151-FZ of June 27, 2019 (resolution of
the Arbitration Court of the Moscow District of
December 6, 2021, No. F05-26665/2021 in case
No. A41-615/2020).

The requirement of the assignee cannot
be satisfied as part of the priority queue of
construction participants, since legal entities,
in the court’s opinion, do not have the goal of
satisfying their basic social need for their own
housing, and the claims of the assignor could
not be included in the register as the claims of a
construction participant of the first sub-priority
of the third priority.

It should be noted that when a transaction
for the assignment of a claim is made, the as-
signor has the right to transfer the claim of the
initial creditor to the assignee to the extent and
on the conditions that existed at the time of the
transfer of the right to the claim (paragraph
4 of the Plenum of the Supreme Court of the
Russian Federation of December 21, 2017 No.
54 “On Some Issues of the Application of the
Provisions of Chapter 24 of the Civil Code of
the Russian Federation on the Change of Per-
sons in an Obligation Based on a Transaction”).

However, the court stated that the assignee may
have additional rights that were not available to
the original creditor.

The provision of such priority to construc-
tion participants is primarily due to the goal of
special regulation of the bankruptcy of devel-
opers — protecting the property rights of citi-
zens as non-professional investors. Thus, in the
resolution of the Presidium of the Supreme Ar-
bitration Court of the Russian Federation dated
April 23,2013 No. 13239/2012, the achievement
of this goal by the legislator is emphasized.

It is known that the protection of property
rights of construction participants has been an
acute social problem in Russia since the 90s,
which has not found its final resolution, despite
the repeated attempts of the legislator to change
the legal paradigm in the relevant area. Perhaps
only the transition to escrow accounts to some
extent reduced the severity of the crisis.

In light of the foregoing, the question of
the criteria for determining the order of sat-
isfying the claims of creditors of an insolvent
developer becomes particularly important. As
noted earlier, only individuals, the Russian
Federation, subjects of the Russian Federa-
tion, and municipalities can be participants in
construction (Article 201.1 of the Bankruptcy
Law). The type of claims made by the credi-
tor also affects their status as a participant in
construction. Only claims for the transfer of
residential premises or monetary claims can
be considered, and for individuals, claims for
the transfer of non-residential premises with an
area not exceeding 7 square meters, as well as
parking spaces.

Until recently, the courts did not take into
account the status of individual entreprencur,
the number of residential premises acquired
under the contract with the developer, or the
motives for their acquisition when determining
the status of a participant in construction. For
example, in case No. A41-60101/13, a claim for
the transfer of 7 apartments is included in the
register (resolution of the Moscow District Ar-
bitration Court of March 20, 2020), and in case
No. A12-21397/2019, a claim of an individual
entrepreneur for the transfer of 15 apartments
is included in the register (resolution of the Vol-
ga District Arbitration Court of May 19, 2021).
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However, in judicial practice, a different
approach gradually began to prevail, accord-
ing to which it is necessary to take into account
the purpose of acquiring a residential premises
when establishing the status of a participant in
construction (see the resolutions of the Twen-
tieth Arbitration Appellate Court of February
21,2022, in case No. A09-9475/2019, the North
Caucasus District Arbitration Court of July 26,
2022, in case No. A32-45401/2019, and the
Northwest District Arbitration Court of April
14, 2022, in case No. A66-7173/2020).

In 2022, this position was supported by
the Supreme Court of the Russian Federation
in determination No. 305- ES 22-7163 of Au-
gust 22, 2022, in case No. A41-34210/2020.
The court agreed with the conclusions of the
appellate and cassation courts, which found
that the claims of citizen investors who entered
into relations with the developer with the aim
of further profit from the resale of residential
premises should not be satisfied as part of the
first sub-order of the third order, clarifying that
the significant number of acquired apartments
itself does not indicate the investment nature
of the claims. Later, the lower courts began to
actively apply the legal position of the Supreme
Court of the Russian Federation (resolution of
the Moscow District Arbitration Court of Sep-
tember 20, 2022 in case No A41-34148/2020).

The opinion on the need to differentiate the
status of “professional” and “non-professional”
participants in construction requirements
has been critically assessed in the academic
community. According to a legal expert opin-
ion from February 4, 2022 by A.V. Egorov,
R.T. Miftakhutdinov, and O.R. Zaitsev, the
legislature and the judiciary (at the time of the
opinion’s preparation) deliberately reject this
differentiation (Egorov, Miftakhutdinov, Zait-
sev, 2022).

The position of the Supreme Court of the
Russian Federation significantly deviates from
the legal definition of a construction participant
enshrined in Article 201.1 of the Bankruptcy
Law, thereby undermining the principle of le-
gal certainty and making the legal position of
investors in the construction sector ambiguous.

Firstly, difficulties may arise in deter-
mining the nature of a citizen’s claims. Cur-

rently, the only criterion that courts rely on is
the number of acquired apartments. However,
in judicial practice, possible presumptions of
“investment” relationships with the developer
are already emerging: an investor’s conclusion
of agreements for the assignment of claims to
third parties, investor owning their own hous-
ing (see, for example, the resolution of the Ar-
bitration Court of the Moscow District of May
25, 2022, in case No. A41-34138/2020), the
acquisition of housing by an investor’s close
relatives from the same developer (the reso-
lution of the Arbitration Court of the Moscow
District of September 26, 2022, in case No.
A41-65911/2019). However, these presump-
tions do not solve the problem since they do
not take into account the individuality of a cit-
izen’s housing needs and those of their close
relatives.

Secondly, the criterion of the purpose of
acquisition raises questions of uncertainty. It
is not entirely clear which ways of making a
profit can be considered: only the assignment
of claims to third parties and the resale of fin-
ished housing or also the rental of acquired
apartments? It is unclear at what point the pur-
pose should be “consumer”: when concluding a
contract with the developer or when filing for
bankruptcy? Finally, if a citizen did indeed in-
tend to meet their housing needs, how can we
determine which specific apartment should be
included in the register of claims? Should the
investor be given the right to choose or should
the court decide?

Thirdly, it is necessary to take into account
the limitations established in Article 13 of the
Federal Law of July 29, 2017, Federal Law No.
218-FZ of July 29, 2017 “On the public law
company “Territorial Development Fund” and
on amendments to Certain Legislative Acts of
the Russian Federation” regarding the amount
of payments made by the Fund..

According to article 13, part 2 of the Law
on Compensation Payments to citizens recog-
nized as participants in construction and enti-
tled to demand the transfer of residential, non-
residential premises, and parking spaces are
limited within the market value of 120 square
meters but not less than the contract price paid.
In accordance with part 2.1. of article 13, com-
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pensation is paid to the citizen for one park-
ing space and one non-residential premises.
The size of payments is determined by the
Rules for payment of the public law company
“Territory Development Fund” on compensa-
tion to citizens — participants in construction
entitled to demand the transfer of residential,
non-residential premises and parking spaces,
approved by the Government of the Russian
Federation on October 7, 2017, No. 1233.

It should be noted that the Territory Devel-
opment Fund has the right to decide to replace
the decision on financing activities to complete
construction with a decision to pay compen-
sation of a monetary nature to participants in
construction. In this case, the participants in
construction have the right to transform their
claims into non-residential premises provided
that the method for satisfying their claims is
chosen by the meeting of participants in con-
struction.
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AHHOTaUUs. AKTyaJbHOCTB UCCIIEIOBAHUS 00yCIOBIEHA TIOTPEOHOCTHIO B ONIPEACTICHIH
MecTa CyAeOHBIX aKTOB, B T.9. MEKIyHapPOAHBIX CYIOB B CHCTEMaX HAIIMOHAIBLHOTO
U MEXIIyHapOIHOTO IpaBa. Llenb — mpu MUHIMH3AIHH TOJIUTHIECKUX, CYOBEKTHBHO-
OIICHOYHBIX MOMEHTOB OIIPEIEIUT TIOAXOABI K BEIPAOOTKE ONTHMAIBHOTO B3aUMOACHCTBUS
HAI[MOHAJIBHOIO M HAAHAIIMOHAIBHOTO IPaBa, KOHCTUTYIIMH, 3aKOHOB U CyA€OHBIX aKTOB.
B kadecTtBe OCHOBHOIO METOJa HCCIIEAOBAHUS HCIOJIb30BAH CPAaBHUTENIBLHO-IIPABOBOM
ananm3. [IpoaHanmm3mpoBaHBl TPOOIEMBI OTCYTCTBHS B pa3HBIX OTpacisX IpaBa
U B JIOKTPUHE EIAMHBIX MOAXOAOB K IMOHATUIO «HUCTOYHMKH IpaBa» U HMX CUCTEME;
o(UIIIaTHPHOTO BKITFOYCHUS/HEBKITIOUCHHS CYIeOHBIX aKTOB B YHCIIO HCTOUYHHIKOB IIPaBa;
MecCTa aKTOB MEXJYHAapOAHBIX CYJIOB B CHCTEMaX MEXIYHapOJHOIO U HAIlMOHAJIBHOTO
pasa.

Ha mexmyHapomHOM ypoBHE OIpENEeNCHO MECTO CyACOHBIX akTOB B (pOpME UMEHHO
peLIeHuil, ¥ OHO B UepapXHUU UICTOYHUKOB MEXTyHAPOAHOT'O [TPaBa HIYKE MEXK Ty HAPOAHBIX
JIOTOBOPOB, OOBIYAEB M MPUHIIAIIOB IIPaBa.

B npoTtuBopeune BCTynaioT TEHACHIMH YCHUJICHHUS KOHTPOIbHOU aestensHOoCcTH ECITY
1 (peHOMEHA «IIPUHIUITHATEHOTO COMIPOTUBIICHHSD).

BolsBieHbl OCHOBHBIE, B OOJBLIMHCTBE CIIy4yaeB [TOMMEHOBAHHbIE HAllMOHAJIbHBIMU
KOHCTHTYIITHOHHBIMU CyJIlaMU IPUYMHBI HencronHenus pemenuit ECITY.

B  ycnoBusIX OrpaHMYEHHOCTH HMHTErPAllMOHHBIX IPOLECCOB  PEKOMEHIOBaHbBI
MOCJIeIOBaTeNbHBIE MIard 0 BEIpaboTKe Ooiee THOKMX MpPOLEAyp W MEXaHH3MOB
B3aMMOJICHCTBHS HALMOHAJIBHOIO, HAJHAIMOHAJIBHOTO M MEXIYHapOAHOIO IpaBa
B paMKax pa3BUTHUS NPaBOBOI MHTETpaLUU.

Karwuessie caoBa: ECITY, 3akoHO1aTENbCTBO, HHTETPAIUS, HCTOUHUK TIpaBa,
KOHCTHTYLIOHHBIH CYJI, MEKTyHapOIHOE PABO, CYACOHBII aKT, (PeHOMEH «IPUHIUINATIEHOTO
COHpOTI/IBJ'ICHI/IH».

Hayunas cneunanbHOCTh: 5.1.3 — yacTHO-TIpaBoOBbIe (IUBUIIMCTHYECKHE) HAYKH.
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Hutuposanue: Jonuuckas B. B., Cnecapes B.JI. Pemienust MexxayHapoHbIX CY/IOB B CUCTEME HCTOUHHKOB
npasa (Ha nmpumepe aktoB EBpomeiickoro Cyna mo npaBam uenoBeka). Kypu. Cub. denep. yH-Ta.
I'ymanurapusie Hayku, 2023, 16(5), 783—-792. EDN: WMVTXC

BBenenue

JIns rocypapcTBa BajkHA YeTKasi CHCTEMa
HWCTOYHUKOB IpaBa. B pa3HBIX MPaBOBBIX CH-
cTeMaxX W Jlaxe ToCylnapcTBaxX, OTHOCSIIIHXCS
K OJIHOHM CHCTEME, BCTPECUAIOTCS OTINYAIOIIH-
ecsl APYT OT Jpyra MOAXOJbI K ONpPENCICHHUIO
MecTa CyJIeOHBIX aKTOB B CHCTEMe TIpaBa. B yc-
JIOBUSIX TJIO0ATU3AIMH U aJbTePMOH IHATTU3Ma
OCTPO BCTAET BOMPOC O B3aUMOJICHCTBHH Ipa-
BOBBIX CHCTEM, HAIlMOHAJILHOIO, HaJHAI[HO-
HAJIbHOT'0 U MEXIyHApOJIHOTO ITpaBa.

D10 m u3menenusi B Koncrturynuu Poc-
cutickoit @enepanun (manee — P®D, Poccus)
JICJTAIOT aKTyaJbHBIM HCCJICOBAHHE MeCTa
AKTOB MEXJYHApOIHBIX CYJOB, B TOM YHCIIE
Esporeiickoro Cya o mpaBam vejioBeka (ja-
nee — ECITY), B cuctemMe NCTOYHUKOB TIpaBa.

B J0OKTpHWHAIBHOW nUTEpaType W BHI-
CTYIUICHUSX O(DUIIHAIBHBIX TTPEJICTAaBUTEICH
FOCYyJIapCcTB M MEXJIYHapOJHBIX OpraHH3a-
nui OoJbIle BHUMAHUS YJACNSIETCS BOIPO-
CaM HCIIOJHCHHS U UCITOJTHUMOCTH PEIIeHHU I
MEXJIYHapOJHBIX CYJIOB, B IIEPBYIO Oouepeib
ECIIY (Karpovich, 2020). Yacto nmenaetcs
YIIOp Ha MECTO MEXJYHAPOHBIX JIOTOBOPOB
(Papir Kh.-Iu., 2007), B Tom unciie KonpeH-
MU O 3alMTEe IpaB YeJIOBEKa U OCHOBHBIX
cBobox 1950 r. (nanee — KonBeHnuu), B CH-
CTeME HMCTOYHHMKOB HAIMOHAJILHOTO IIpaBa,
a He Ha MECTO B HEH aKTOB MEXJIYHApOHBIX
CyJIOB.

Hamra nienb — mpu MHHUMHU3AIHAHA TIOJTH-
THYECKUX, CYOBEKTHBHO-OIICHOYHBIX MOMECH-
TOB OIPEJICTUTH MOJXOJbI K BEIPAOOTKE ONTH-
MajabHOIO B3aMMOJEHCTBHS HAIlMOHAJILHOTO
¥ HaJHAIMOHAJILHOT'O TIpaBa, KOHCTUTYIIWH,
3aKOHOB H CyJICOHBIX aKTOB.

MeTtoanl

B kxaduecTBe OCHOBHOI'O METOHA HCCIEIO0-
BaHHs HCIIOJIB30BaH CpaBHHTGJ’IBHO-HpaBOBOﬁ
aHAJIN3. CPAaBHCHHUC MCXKIYHApPOIHOI0O WM Ha-
IMUOHAJBHOT'O ITpaBa, MOAXOAOB PAa3HBIX IIpa-
BOBBIX CEMEM K CHCTEME HMCTOYHHKOB IpaBa,
Pa3INYIHbIX UCTOYHUKOB IIpaBa.

B wuccrmemoBaHUU  MCIONB30BAHBI  MEK-
JIyHapOAHbIE COTJIAICHMS, IPAaBOBBIC AKTHI
Poccuu 1 psiia Ipyrux CTpaH, akThl MKy Ha-
POIHBIX U HAIHOHAJIBHBIX, B IEPBYIO OYEPE/Ib,
KOHCTUTYIIHOHHBIX CYI0B. JIOKTpHHAIBHON
OCHOBOI CITy’KaT pabOThI POCCHICKUX H 3apy-
OEXHBIX IOPHCTOB, YUCHBIX U CYIEH, B IEPBYIO
odyepenb IO TEOPHUH IpaBa, KOHCTHTYIIHOH-
HOMY, MEXTyHAPOIHOMY M CyJIeOHOMY IIpaBy
(Alekseev, 1973; Blankenagel’, 2018; Hurrell,
1995; Iakovlev, 2000; Kutafin, 2002; Lazarev,
2006; Liiebbe-Wolff, 2012; Marchenko, 2005;
Tunkin, 1962; Zhuikov, 2000; Zivs, 1981;
Zor’kin, 2013, 2021 u ap.).

PesyabTarsl

Ha MexayHapoJHOM ypOBHE OIPEIesIEHO
MECTO CyAeOHBIX aKTOB B (popMe HMMEHHO pe-
LIEHUH, U OHO B ME€pPapXUU HUCTOUHUKOB MEXK-
JyHApOJIHOIO IpaBa HUXKE MEXIYHapOIHBIX
JOTOBOPOB, 0OBIYACB W IIPUHITUIIOB IIPaBa.

Ha coBpemenHoM »sTame HaOMIOgaroTCS
BCTYIAIOLIUE B IPOTUBOPEUHE TEHACHLIUU:

— YCHJIEHHUS KOHTPOJIbHOHN JIesATeNbHOCTH
ECIIY (Perchatkina, 2011),

— YKJOHEHMS BBICIIMX CYJIOB TOCY-
napcets — wienoB CoBera EBporbl oT ucnoiine-
uus perernit ECITY co cchlikol Ha TPUOPUTET
HAITMOHAJIEHOTO TpaBa — (PEHOMEH «IIPHHIIN-
nuainpHoro comnporusieHus» (Ilocnegnemy
OblTa TocBsmeHa KoH(epenius «Principled
Resistance against ECtHR Judgments — a New
Paradigm?» (01-02.06.2017 .)).

OCHOBHBIMH, B OOJBIIMHCTBE CIy4YaeB
[MOMMEHOBAHHBIMM HAllMOHAJbHBIMU KOHCTH-
TYLHOHHBIMHU CyJaMU NPUYMHAMU HEUCIOJ-
venus pemennit ECITY BeicTymnator ciemyto-
nue GakTophI:

— KOHIIENITyaJIbHOE HECOBMAJICHUE MHe-
Huii cyneit ECIIYU w cynmelt HanmoHaIbHBIX
CYZIOB, KOTOPbI€ OCHOBBIBAIOT CBOM PELLEHMS
Ha HOpMax HallMOHAJIBHOI'O 3aKOHOJIATEIIbCTRA;

— OTCYTCTBHE OIIPEIEJIEHHOCTH IO BO-
IpocaM IOpUANYECKOM MPUPOIbI, MECTA U 3HA-
yeHus pemenuid ECITY B cucreme mpasa ro-
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cyJapcTBa B 3aKOHOJATEIbCTBE,
BBICILIUX CY/I0B I'OCYJapCTB, HAYKE;

— OTCYTCTBHE OOIIEeH TpeneAeHTHOH
npaktukn ECIIY 1o nenam  yCcTOSBIIMXCS
CTaHJapTOB.

B ycioBusiX OrpaHMYE€HHOCTH HHTErpa-
LIUOHHBIX HPOLECCOB PEKOMEHJOBAaHbI IIO-
CIIeIOBAaTEIbHBIC IIard MO BEIpaboTKe Oolee
THOKHX MPOIENyp U MEXaHU3MOB B3aMMOICH-
CTBUSI HAIIMOHAJIBHOI'O, HaJHALMOHAJIBHOIO
Y MEXIyHapOIHOr0 IpaBa B paMKax pa3BUTHUS
[PaBOBON MHTETPALIUU.

IIPAKTUKE

O6cyxneHnue

[Ipenmer wuccinenoBaHusi CBs3aH C He-
CKOJBKUMHU MTPOOIIEMaMH.

[lepBoii sBsSETCS OTCYTCTBUE B PAa3HBIX
OTpacisix MpaBa U B JOKTPUHE €JUHBIX IOJ-
XO/I0B K CHUCTEME MCTOYHHUKOB IIpaBa M Jake
CaMOMY IOHATHIO «MCTOYHHK IIPaBay, BBEACH-
Homy Tutom JluBuem Oornee 2 ThIC. JIeT Ha3al.

K atuM Bompocam oOparmanuce mpeacTa-
BUTEJIU TEOPUU IIpaBa U pa3IMUHbIX OTpacie-

BBIX HayK:

— J10 OKTs6pBCKOH peBOTIONUH
1917 1. (Gambarov, 1911; Korkunov, 1909;
Petrazhitskii, 1907, Rennenkampf, 1898;

Shershenevich, 1911 u np.),

— B coBerckoe Bpems (Vasil’ev, 1976;
Zivs, 1981; Kechek’ian, 1946; Tunkin, 1962
" 1p.),

— Ha coBpemenHoMm 9tare (Dolinskaya,
2005; Kutafin, 2002; Marchenko, 2005;
Nersesiants, 1999 u jap.).

Ocrapnsis >t nuckycenu (Kparkuii 00-
3op mosunuii cm.. Dolinskaya, Inshakova,
Slesarev, 2017. § 1.1) 3a npenesiaMu HacTOSIIIEC-
T'0 WCCIICIOBAHUSI, MBI MCXOIUM U3 Hamboiee
pacrpocTpaHEeHHOTO TOHUMAaHHS HCTOYHIKOB
IpaBa KaK CUCTEMBI €r0 BHEITHUX (OPM, B KO-
TOPBIX COIEpXKATCs MPaBOBBIC HOPMBL Pedn
uaeT o0 OmpemeleHHBIX CII0co0aX yCTaHOB-
JICHUS, BHEIIHETO BEIPAXKEHHUs IIpaBa, (op-
MaJbHOM 3aKpCIUICHHH MPAaBOBBIX SBICHUHN
IIOCPENICTBOM psifia TPAaBOTBOPUSCKUX MPO-
oenyp B IOPUIUYECKHUX aKTaX, MPHAaHUU UM
00513aTENEHOCTH (C IpenesiaMu 110 CyObeKTaM,
Tepputopun/chepe, BpeMECHH).

OHn w ropuaHYeCcKas
Tpynmbsl MCTOYHUKOB IIpaBa

cujia KaxXJaou
OTIPEJIEISTFOTCS

[0 CTPaHaM KOHCTUTYLHUSMM U CIIELUATIbHBI-
MH 3aKOHaMH, 3aBUCAT OT HALIMOHAJIBHBIX OCO-
OCHHOCTEH BHYTPH OJIHOW TPaBOBOH CEMBbH,
[IOCTPOEHUS B pa3HbIX CTpaHaX oTpaciel mpa-
Ba U 3aKOHOJIATEJILCTBA B COOTBETCTBUU C MO-
HUCTHUYECKOW CHCTEMOM M Ayajlu3MOM IIpaBa
u psgoM npyrux mpusHakoB (Marchenko,
2001; Saidov, 2003).

Bo Bcex «cembsx mpaBa» HPUCYTCTBYET
TaKOW MCTOYHUK, KaK CY[€OHBIH aKT, 9TO CBH-
JICTETBCTBYET 00 OIpeneleHHO THOCEOIOTH-
YeCKOW OOMIHOCTH W OOIIHOCTH TEHACHIUI
pa3BuTHUs HCTOYHUKOB Ipasa. Eme JI. U. Ile-
TPaXXULKUI Cpeau BUJIOB OZUTUBHOIO IIpaBa
(MCTOYHMKOB TIpaBa) BBIICISUT U IPaBO Cyaeo-
Hoii ipakThKH (Petrazhitskii, 1907: 410—458).

OnHOBPEMEHHO KaK HEIOCTATKU OTMETUM
HECOBIAJIAIOLIME [0 OTpacisiM IpaBa Haxke
B OJIHOH CTpaHe CUCTEMBbl UCTOYHHUKOB IIpaBa
U cofiepKaHUe CXOKUX UX PYIIIL

Hampuwmep, . 1 cT. 7 I'paskganckoro Ko-
nekca (nanee — ['K) PO ykassiBaert, uTo 00111e-
MPU3HAHHBIE IPUHLMIIBI U HOPMBI MEXAYHa-
POIHOrO IpaBa MU MEXAYHAapPOIHBIE JOTOBOPHI
P® gBastoresa B coorBeTcTBUM ¢ KoHCTUTY M-
el PO cocTaBHOI 4acThIO IPABOBOM CUCTEMBI
Poccun, a Hamorossiii kogexc P® roBoput
TOJIBKO O MEXJIYyHapOJHbIX JOIOBOpPax IO BO-
pocaM HaJIoroo0IoxeHus (cT. 7).

3aKOHOJATENIBCTBO paccmarpuBaeTcs
B IIMPOKOM CMBICJIE CJIOBA KaK COBOKYITHOCTh
3aKOHOB M TMOJ3aKOHHBIX HOPMATHBHBIX aK-
TOB (Hampumep, cT. 3 I'pagocTpouTeabHOro
konekca P® ot 29.12.2004 1. Ne 190-D3, cT. 5
Kummmmuaoro xomexca P® or 29.12.2004 1.
No 188-®3) u B y3KOM CMBICIIE KaK CHCTEMa
JEHCTBYIOIIUX 3aKOHOB rocylapcTBa (Ha-
npumep, ct. 3 T'K, ct. 5 TpynoBoro komekca
ot 30.12.2001 1. Ne 197-®@3, cT. 2 3emMeabHO-
ro komekca P® ot 25.10.2001 No 136-D3),
HE BKJIIOYas HU B TOM, HM B JIpYyTOM Ciydae
crosamyto Haa HUM Koncruryuuro. Takoe He-
OIHO3HAYHOE TOJIKOBAHUE BEIXOAHT Ha OOIIYTO
poOJIeMy COOTHOIICHHUS MIpaBa U 3aKOHA.

Bropast mpo0iema — opuIuaibHOE BKITHO-
YCHUE/HEBKIIIOUCHUE CyJeOHBIX aKTOB (MU UX
3JIEMEHTOB) B YMCJIO UCTOYHHUKOB IpaBa, XOTs
OHM IPU3HAHBI UCTOYHUKOM IIpaBa Ha MEX-
JyHapOJIHOM YpOBHE elle B cepennHe XX B.
(ct. 38 Craryra MexaynapogHoro Cyma Op-
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raam3anuu OO0benuHEHHBIX Hamuit (mamee —
OOH) (Can-®pannucko, 26.06.1945 r.), siB-
JsmronuMces coriracHo cT. 92 Yerasa OOH ero
COCTaBHOH YacThIO.

BerynuBmme B cmiry cyneOHBIE aKTHI
M0 KOHKPETHOMY Jelly OOs3aTelIbHBI IS
JUII, YYaCTBYIOIINX B JTAHHOM Jiele, a TaKKe
IUTSL BCeX TpakaaH (HU3MUIEeCKHX JHII), opra-
HU3anui (FOPUAMYCCKUX JIHI) U ITyOIHIHO-
MpaBoBBIX 00pa3oBaHuii (CT.cT.3, 6 K3 «O cy-
nebHoit cucreme Poccuiickoit denepanumy,
m. 1 cT. 16 ApOUTpa>kHOTO MPOIECCYaTHHOTO
kozaekca PO (manee — AIIK), m. 2 cT. 13 I'pax-
JAHCKOTO TpoIeccyabHOro Koaekca PO (ma-
nee — ['TIK).

CynmeOHasi ~ TpakTHKa,  BBIPaKCHHAS
B pasbsicHeHusx [Inenyma Bepxoaoro Cyna,
(aKTHYCCKH «8cee0a NpusHaBaiacs UCMOYHU-
KOM npasd, NOCKONbKY 6 CYOeOHbIX peueHusix
OQ0NYCKANUCH CCHLIKU HA HUX KAK HA NPABOBYIO
ocHo8y paspewenus oeaa» (Zhuikov, 2000:
16). Crauana 3TO TPOUCXOAMIO B CHITYy X aB-
TOPHUTETA, 3aTEM — B CHJTy 3aKOHA.

Cefiuac  popMymTHUpOBKa KOMIICTEHITHH
BepxoBuoro Cyna PO B ct. 126 Korcrurynun
P® cBuzerennpcTBYEeT 0 BO3BpaTEe OT MO3UIIUU
«cyneOHBIE aKTHl BBICIIETO CyIeOHOTO opra-
Ha — UCTOYHHUK ITIpaBa» K IO3UIHH «CyHeo-
HBIE aKTHI BBICIIETO CYIeOHOTO Oprana — aKThI
TONKOBaHUS». OOBEKTUBHOCTU panu MpH3HA-
€M, YTO W aBTOPHl HACTOSIIEro HCCIeIoBa-
HUS HE CIUHOAYUIHBI B WX KBaNTH()UKALIUU:
B.B. [lonuHCckasg mpuUaepKUBAEeTCS NEPBOU
nmo3unuu (cM., Harpumep: Dolinskaya, 2007, 2;
Dolinskaya, 2012, 1), B.JI. CriecapeB — BTopoi
(cm., Hanipumep: Slesarev, Slesarev, 2017, § 1.2).

OIHOBPEMEHHO COXpaHSCT CHIy HOpMa
m. 4 TlocranoBnenus Ilmenyma BepxoBHoro
Cyna P® ot 19.12.2003 1. Ne 23 «O cynebHOM
peIIeHun», B KOTOPOM yKa3aHO, U4TO CyZ Ha-
PAAY € 3aKOHOM JOJDKCH YUHTBIBATB: «a@) NO-
cmanosnenus Koncmumyyuonnozo Cyoa Poc-
cutickou Dedepayuu ..., 6) nocmaHosneHUs
Inenyma Bepxoenoco Cyoa Poccuiickou ®e-
oepayuu ...; 8) nocmanognenus Egponeiickoeo
Cyda no npaseam uenoseka, 8 KOMopwvlx OAHO
moakosanue nonodicenuti Konsenyuu o 3auyu-
me npas uenogexa U OCHOBHbIX c80000, noo-
Jedxcawux npumenenuio 8 oannom oeney. Ilox
BOIIPOCOM OKa3bIBACTCS MOCTPOCHHE JTOTO

TIepEYHsT — OMMPACTCS JIM OHO W Ha IOPUJINYE-
CKYIO CHITy NICTOYHUKOB?

3aKOHOM IIPEyCMOTPEHBI OTIPEICIICHHBIE
TPaHUIIBI/IPEACIBI CyIEHCKOTO TTPaBOTBOPYC-
CTBa.

Bce mpu3Haku MCTOYHHWKOB IpaBa HAXO-
qut B pemenusx Koncrturymuonnoro Cyma
P® B.B. Jlazapes (Lazarev, 2006: 29).

W3 npumMepoB 3apyOeKHBIX IPABOBBIX
cucteM oTtmeTuM, 4yto B CIIA cyneGHbIe
MPEUEACHTHI BXOAST B UYHCIO 0Os3aTEIBHBIX
WCTOYHUKOB (HapsiAy C 3aKOHAMH, MEXKITyHa-
POIHBIMH JOTOBOpaMHu U 1ip.). M Bo Bcex mpa-
BOBBIX CHCTEMaX CyJeOHBIC aKThI IO FOPHJIH-
YECKOM CHIIe CTOSIT HUXKE 3aKOHOB, KOTOPHIM
JIOJKHBI COOTBETCTBOBAT.

Tpetsss mpobOnema cBsizZaHa C TEM, HYTO
00BEKT HCCIICIOBAHUS — HE TIPOCTO CYyJICOHBIC
aKTBI, & aKTBI MEXTyHAPOHBIX CY/OB.

Cormacuo 4. 4 cr. 15 Koncturynuu PO,
. 1 ct. 7 'K P® oOmienpr3HaHHbIe TPUHIIATIBI
YW HOPMBI MEXJIYHApOJHOTO TpaBa M MEXTY-
HapoaHble 1oroBopsl Poccuiickoit denepannu
SIBIITIOTCST COCTABHOM YAaCTBhIO €€ IPaBOBOM
CHUCTEMBI (aHAJOTUYHBIA TIOAXOH, HAmpuMep,
B cT. 9 Koncturynuu Asctpun 1920 r.).

Ha mexayHapomHOM ypOBHE OIIpenesieHO
MECTO CyJCOHBIX aKTOB B (hopMe MMEHHO pe-
MIEHUN, U OHO B MEPAPXUU HUCTOYHUKOB MEXK-
JIYHApPOJTHOTO TIpaBa HWKE MEXKIyHapOTHBIX
JIOTOBOPOB, 00OBIYAEB M IIPUHIIMIIOB ITpaBa. ITo
«8cnomozameibHble  UCMOYHUKUY», KOTOPBIE
TIPUMEHSIIOTCST JIJIsI OIPECIICHHS] TPaBOBBIX
HOPM.

TakuMH «BCIIOMOTATEIBHEIMH HCTOYHH-
KaM#» MOTYT OBbITh pelieHusT MexX Ty HapoaHO-
ro Cyaa OOH, ECITY, DxoHOMHUYECKOTO cyaa
CHTI u 1.1

Ham He ynanoch 0OHapyXHTh B 3aKOHAX
yuacTHUKOB CoBeTa EBpornsl ueTkoe ykazanue
Ha MECTO ITUX aKTOB B ME€PAPXUH HAITMOHAIIb-
HBIX HICTOYHUKOB ITPaBa.

B m 3 cr. 6 ®K3 «O cynebHOU cucTeme
Poccuiickoit ®enepanuuy COAECPKUTCA OT-
CBUIKAa K MEXJIYHApOJHBIM jgoroBopam Pd,
KOTOPBIE  ONPENENSIOT  «00s3ameabHOCHb
na meppumopuu Poccutickoti  ®Dedepayuu
NOCMAHOBNIEHUN CYOO8 UHOCMPAHHBIX 20CY-
oapcme, MedNCOYHAPOOHbIX CYO08 U apoumpa-
orcetny.
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Cr. 59 Craryta Mexnaynapognoro Cyna
OOH rnacur, uto pemenue Cyna o0s13aTenb-
HO JIWIOG JJIS yYAaCTBYIONIUX B €€ CTOPOH
1 JINITH 110 TaHHOMY aeny. B Pumckom Craty-
Te Mex1yHapoTHOTO yToJoBHOTO cyna 1998 .
MOJOOHOW OTOBOPKH HET — CYJA TNPHMEHSET
MIPUHIIUITE ¥ HOPMBI MEKyHAPOIHOTO TIpaBa
TaK, KaKk OHU OBLITM HCTOJKOBAHEI B €0 MTPE/IbI-
nymux pemenusx (ct. 21). [Tockonbky ompe-
JICNCHHOE TIOHMMAaHWEe MNPHUHIUIIOB H HOPM
MEXTyHapOIHOTO IIpaBa, chopMyTupoBaHHOE
B PEIICHUU CyJa, IPUMEHUMO K pa3peIeHIIo
MOCTEYIOMUX [eJl, CaMH MEKIYHapOIHBIE
CYIBl MCXOIAT M3 IPEIEACHTHOTO XapaKTepa
CBOMX pelieHui (cM. Takxe: Pashentsev, 2011).

B coorBerctBuu ¢ 4. 1 cT. 46 Konsen-
[UU TOCYIapCTBA-yUACTHHUKHU «... 0053VIOMCS
UCNOAHAMb OKOHYAmMEeIbHble NOCHAHOBIeHUs.
Cyoa no ar0bomy 0eny, 8 KOMopoM OHU GbICHLY-
naom_cmoponamuy (BeiaeneHno Hamu — B /[,
B.C).

B TO Xe BpeMs B €KETOTHBIX ITOKJIAaax
00 wucnonnenuu nocranosiaenuit ECIIY 3a-
SBJISICTCSI O 3HauMTeabHOM (Oosee 10 ThICsY)
KOJINYECTBE HEUCIIOJHCHHBIX aKTOB U POCTE
CpoKoB HeucmnoiHeHus (maxke Oomee 10 mer)
(Annual report European court of human
rights 2018), X0Ts B 3aKOHO/IATEILCTBE CTPAH —
yuactHul CoBeta EBponsl He mpemycMoTpeHa
BO3MOYKHOCTH HEIIPHUMEHEHUS MTOJIOKEHUH 10~
craHosyieHuit ECITY.

IIpumepsl  UTHOPUPOBAHUSA  PEHICHUU
ECIIY ecTb BipakTrke ABCTpuH (ITOCTAHOBIIE-
aue Koncrurynuonnoro Cyna ot 14.10.1987 1.
mo jgeny Ne B 267/86), BenukoOputaHuu
(Boyle v UK 1994 r., ot 06.10.2005 r. Hirst —
United Kingdom] (XKano6a N 74025/01) u ap.),
Uranmun (moctanosienuss KoHcturymuonHoro
Cyna Uranpsackod PecnmyOnuky 10 jgenam
2006 . Scordino v. Italy (XKano6a Ne 36813/97),
2011 r. Maggio and Others v. Italy (2Kamno-
0a No 46286/09), 2012 r. Scoppola v. Italy
(Ne 3) (xaoba Ne 126/05) u ap.), OPI" (ompe-
neneane deneparbHoro KoHCTHTYIIHOHHOTO
Cyna I'epmanuu ot 29.05.1974 1. 1o neny 2 BvL
52/71 (BVerfGE 37, 271) [«Solange-I»], mocTa-
HoBienus OKC ot 11.10.1985 r.,, 14.10.2004 .
(mambomnee m3BecTHOEe — TO Aeny «[€priomro
(Gorgulu) mpotus I'epmanum», 2BVR 1481/04
(BVerfGE 111, 307)), 13.07.2010 .) u ap. cTpaH

(cm.: Bushev, 2016; Zor’kin, 2010; Liubbe-
Vol't, 2006).

AHau3 NpaBOIPUMEHHUTEIBHONH IPAaKTHU-
KU T103BOJIMJI BBIJIEIUTH OCHOBHBIE MPUYUHBI
Heucnonuenus pemennii ECITY, BeiHeceHHBIE
Hamu B PesympraTer (cMm. Taxoke: Karpovich,
2020).

B nonutuke u auTeparype npeasiararor
MIPSIMO TIPOTHBOIOJIOKHEIE PEIICHUS MpoodIIe-
MBI: IpPU3HAHHE BO3MOXKHOI'O HECOBIIAJCHUS
B3IJISII0B Ha COZIEprKaHUe IIpaB U cBOOO 4eio-
BEKa B paMKax WHTEpPHAIIMOHAJIbHON CUCTEMBI
MX 3aLIUTHl C MOJHBIM IPUHITUEM FOPUCIUK-
nuu ECITY (Liubbe-Vol'ft, 2012); ucnonuenue
Ja’ke HEKOHBCHIIMOHHBIX, OITHOOYHBIX aKTOB
ECIIY (Blankenagel’, 2018); Bbixon u3 Cosera
EBporbl rocyaapcTB, HE COMIACHBIX € TIO3ULIM-
svu ECITY; oTKa3 0T HaIlMOHAJILHOIO KOHCTH-
TYLHOHAJIM3Ma B MOJb3Yy HaJHAL[MOHAJIbHON
KOHCTUTYIMH (UAes (UKC HEKOTOPHIX IIITH-
OHCKHMX POMaHOB O MHPOBOM IPABUTENIbCTBE)
(Toinberg, 2016; Uitts, Shaio, 2018) u jap.

Poccust — enuHCcTBEHHAs CTpaHa, KOTOpas
HE TOJIBKO JIETaJbHO 3aKpenuia BO3MOXKHOCTh
meucnonuenus: pemenuid ECIIY (m. 3.2 ct. 3
@DenepaibHOr0  KOHCTUTYIIMOHHOI'O — 3aKOHa
oT 21.07.1994 1. Ne 1-®K3 «O KoncTuTynon-
HoM Cyne Poccuiickoii deneparnuny), HO U TIO-
npITajgach JaTb 3TOMY HE TOJIBKO MOJIMTHYE-
CKOE, HO U TIPaBOBOE 00OCHOBaHUE, pa3BHUBAs
MO3ULUU KOHCTUTYLMOHHBIX CYJIOB JpPYTHX
rocyaapcTs, — B IloctaHoBnenusx Konctury-
nroHHoro Cyna P® ot 14.07.2015 1. Ne 21-IT
«Ilo nmeny o mpoBepke KOHCTUTYLMOHHOCTH
nosioxkeHuil ctateu 1 depepanabHOro 3akoHa
“O paruduranuu KonBeHIIMK 0 3a1uTe npas
YyeJIoBeKa M OCHOBHBIX c¢B0OOx u ITpoTokonos
K Heil”, myHkToB | u 2 craren 32 ®Denepaib-
HOTO 3aKkoHa “O MeXITyHAapOIHBIX JOTOBOpaxX
Poccuiickoit  ®enepanuun”, bacted TEepBOH
" 4eTBepToi ctarhu 11, myHkTa 4 yacTu vet-
Beptoii ctarbu 392 ['pakaaHCKOro MpoIec-
cyallbHOTO Kojnekca Poccuiickoit @enepanuy,
yacterd 1 u 4 crarem 13, myHkra 4 wactu 3
ctaThi 311 ApOUTPaKHOrO MPOLECCyaTBHOTO
kogekca Poccuiickoit ®enepanum, dacteit |
u 4 crateu 15, mynkra 4 gactu 1 crareu 350
Konekca aqiMUHHCTPATUBHOI'O CYIAOIPOU3BO/-
ctBa Poccuiickoit denepannu u myHKTa 2 4a-
ctu 4 crarsu 413 YronoBHO-TIpoIIeCCyalbHOTO
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koaekca Poccuiickoit @enepanuu B CBSI3M C 3a-
MMPOCOM TPYIIBI JEMyTaToB locymapcTBeH-
voit [Iyme» m ot 19.04.2016 1. Ne 12-IT «Ilo
JISTy O pa3penieHur BOIMpPOca O BO3MOKHOCTH
WCIIOTHEHHSI B COOTBETCTBUU ¢ KOHCTHUTY-
uuer Poccuiickoit ®denepanuu MOCTaHOBJIE-
must EBponeiickoro Cyma mo mpaBaM uernoBe-
ka oT 4 uronst 2013 roga mo geny « AHYYTOB
u I'magkxoB npotus Poccum» B cBsI3u ¢ 3ampo-
coM MuHucTepcTBa rocTUIUM Poccuiickoit
Denepanum.

[Monoxxenns rin. 1 Koncturyunu P® co-
CTaBJISIIOT OCHOBBI KOHCTHUTYIIHOHHOTO CTPOSI
Poccun, monoxkeHust ri1. 2 — OCHOBBI IIPABOBO-
ro cTaryca TM4HOCTH B Poccuu, oHM HE MOTYT
OBITh M3MEHEHBI MHAa4Ye KaK B MOPSIKE, yCTa-
HOBJIeHHOM camoii Korcrurynuei (cT.cT.16, 64
Koncrurymuu PO).

OT cyBepeHHUTeTa, YCTAHOBJICHHOTO CT. 4
Koncrurynun PO, npounsBonna Mex1yHAPO-
Has MpaBoCyOBEKTHOCTh TOCYIapPCTBA, TO3BO-
JISIONIAS €My 3aKJIFOUaTh MEXyHAPOAHBIE J10-
TOBOPBHI.

MexayHapOogHbIe JOTOBOPBI 1O FOPH/IH-
yeckoil cuie crosT Hmwke Koncrturymum PO
1 BBIIIE (heiepabHBIX 3aKOHOB (CT.CT.4, 15, 79,
125 Konctutyunn P®; aHanOru4yHBIN MOAXO0T
B cT. 55 Konctutynuu ®panmysckoit Pecrry-
omuku 1958 ).

VYyacTHe B MEXTOCYIapCTBEHHBIX 00be-
JUHEHUSIX U Tepeaada UM Y9acTH CBOUX ITOJI-
HOMOYHH B COOTBETCTBUU C MEXKyHAPOTHBI-
MM JIOTOBOPAMH JIONYCTUMBI, TOIBKO «ec/iu
9mo He éneuem 3a coOOU 0ZPpaHuvenus npas
u c60600 uenogeka u epadcoaHuna u He npo-
mugopeuum OCHOBAM KOHCMUMYYUOHHO20
cmpos  Poccuiickoti @edepayuu. Pewenus
MeAHC20CYOAPCMBEHHBIX OP2AHO8, NPUHSbLE
HA OCHOBAHUU NOJONCEHUL MENCOYHAPOOHBIX
002060po6» Poccuu B WX MCTOJKOBAaHWH,
npotuBopedamem Koncturynuu PO, He moa-
nexat ucnonuenuto B Poccuu (ct. 79 Koncru-
tynun P®; cxoxuit mogxon B cT. 140a Kon-
CTUTYUHH ABCTPHUN).

B otBeT Ha mckmouenue Poccun n3 Co-
Beta EBponbl npuHiAT DenepanbHbld 3aKOH
ot 11.06.2022 r. Ne 183-®d3 «O BHeceHHHU H3-
MEHEHHH B OTIEIbHEIC 3aKOHOJATEIbLHBIE
akTel Poccuiickoii @enepauniu U OpU3HAHUU
YTPaTUBIIMMHU CHITY OTJEIBHBIX TOJOKEHUN

3aKOHOJATEeNbHBIX aKTOB Poccuiickoit denepa-
AW, TTO3BOJISIONINI HEe UCTIONHSATH PEIICHUS
ECIIY.

[Ipu srom Koucrurymumonnstii Cyn PO,
rnomTUYecKkne aestenu u ydenoie (Cm., Ha-
npumep: Zor’kin, 2017) HEOJHOKpaTHO yKa-
3BIBAJIU Ha TO, 4TO Mex 1y Korcrurynueir PO,
nmoJy4duBIIed on00peHne B OKOHYATEIHLHOM
3aKkiIoueHnu EBporerckoil KOMUCCHHU 3a Je-
MOKpaTuio 4epe3 mpaso (Benenuanckoi ko-
muccur) oT 16.03.1994 1., u KonBenuuei B nx
AyTEHTUYHOM CMBICJIE HET PACXOXKICHUM, CTIO-
COOHBIX TIOPOJAUTH MPOOIEMBI COBMECTHUMOCTH
KOHBEHITMOHHOTO W KOHCTUTYIIHOHHOTO PEry-
JIUPOBAHMS TIPaB U CBOOOJ YEJIOBEKA U TPaxK-
JTAHWHA, TTOCKOJIBKY B OCHOBE Ka)XJIOW M3 HHUX
JIe)kar ob0miue 0a30Bble IIEHHOCTH 3allUTHI
IpaB U CBOOOJ YeJIOBEKa W TpakJaHWHA (Ha-
npumep, 1. 4 [ocranoBnennst KoHcTUTY 1TMOH-
Horo Cyna P® ot 14.07.2015 Ne 21-IT).

BruiBoabI

Ha MexyHapoHOM YpOBHE OIpeJiesicHa
CHCTEMa UCTOYHUKOB MEXyHApPOIHOIO IIpaBa
0e3 €€ COOTHOIIEHHUS C HAI[MOHAJIbHBIMHU CH-
CTEeMaMH HCTOYHHKOB TpaBa.

B OTHeNBHBIX MEXKIYHAPOIHBIX JIOTO-
BOpax M HAI[MOHAJBHBIX aKTaX yHMOMHHAETCS
0 BKJIFOYCHHH TIEPBBIX B CHCTEMY UCTOYHHKOB
MpaBa KOHKPETHOTO TOCYJIapCTBa — CTOPOHBI
JIOTOBODA.

Ha coBpeMeHHOM 3Tare MeXyHapOIHOH
HWHTErpanuu (0 ee MOHATHH, 3Tanax u (HaKkTo-
pax cm.: Balassa, 1961; Hurrell, 1995, Vol.21;
Hurrell, 1995; Bogatyrev, Dolinskaya, 2013),
B CBSI3H C TEM, UTO 3TO IPOIECC Pa3HOYPOBHE-
BBIIl U Pa3HOCKOPOCTHOM, aKIEHT CMEINAeTCs
OT NMPUHIKIIA HaJHAITHOHATBHOCTH (Shibaeva,
1992) k cyBepeHHOMY PaBEHCTBY TOCYJIapCTB-
YJICHOB ¥ IPUMATY UX HAIIMOHAJIbHBIX HHTEPE-
COB.

Poccust u yyactHukn KoHBEeHIIMN HE BXO-
JAT B MHTETPAIMOHHOEC OOBEJIMHECHUE C /M-
HOH IIPaBOBOM CHCTEMOM.

Kak mpaBuio, B HallMOHAJLHBIX KOHCTH-
TYOHSIX TMOTYCPKUBACTCS WX BBICIIAS HOPH-
JUdecKasl cujia Ha TEPPUTOPUHU TOCYAapCTBa,
nHoraa (B ToM yucie B Poccun) ykasaHo Ha Me-
CTO MEXJTYHApPOJHBIX JOTOBOPOB Hmke KoH-
CTUTYIIUH, HO BBIIIEC OPAMHAPHBIX 3aKOHOB.
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B 3akonax ywactHukoB Cosera EBpomsl
HET YETKOI'0 ONPEAENICHUSI MECTa aKTOB MEX-
JYHApOJIHBIX CyJIOB B MEpapXUHU HallMOHAJIb-
HBIX HCTOYHUKOB IIPaBa.

[Ipuznannio pemenuii ECIIY B cucreme
HCTOYHUKOB «ITHCAHOTO» MPaBa MPENSITCTBYET
Tak)Ke HEPEIICHHOCTh BOIpOoca 00 UX O(HIIH-
aJIbHOM II€peBOEe U MCTOUYHMKE OIyOJIMKOBa-
Hust (O 3HaYeHWH O(UIIHAIBHOTO OITYOJIHKO-
Banus cM.. Dolinskaya, 2017), yTo 3Ha4YMMO
JUI BCTYIUIEHUS B CUJIy UCTOYHHUKOB «IIHCa-
HOrO» IIpaBa U rapaHTUEH COOTBETCTBUS TEK-
CTa OPUTHHAILY.

B »Tux ycnoBusix Mbl pasienseM I03u-
uuto Koncrurynumonnoro Cyna PO o HeBo3-
MOKHOCTH COCYILECTBOBaHHUSI €BPOIEHCKOro
U KOHCTUTYLIMOHHOI'O IIPaBOIOPSIKOB B yC-
noBusix  cybopamnanmuu  (IlocranoBieHne
ot 14.07.2015 1. Ne 21-IT) 1 0 HEOOXOTUMOCTH
MOMCKA IPaBOMEPHOI0 KOMIIPOMHUCCA.

B ycioBusix OrpaHM4E€HHOCTH HHTErpa-
LIMOHHBIX TPOLECCOB MOXHO PEKOMEH0BATh
TaKue MoCcJeI0BaTeNIbHbIE Iary, Kak:

— odunuagbHOe ONMyONHKOBaHWE aKTOB
ECIIY B xax10# cTpaHe-y4acTHHIIE (B pa3BH-
tie onbita OPI" u ero PenepanbHOr0 MUHU-
CTepCTBA IOCTUIINHU U 3aIUTHI IIpaB MOTPEOU-
teneit (Gerasimova, Shirinian, 2017);
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Cubupckuil pedepanvrwlil yHusepcumem
Poccuiickaa @edepayus, Kpacnoapck

AHHOTaNus. BeIBICHNE U yCTpaHEHNE CUTYalUi, B OCHOBE KOTOPBIX HAXOMUTCS KOH(IUKT
IMyOJIMYHBIX M YaCTHBIX HHTEPECOB, CITYXKUT OIHUM H3 KITIOUEBBIX CIIOCOOO0B MPEAyHPEKACHUS
Koppymnimu. MTHCTUTYT KOH(INKTAa HHTEPECOB UMEET AABHIOI HCTOPHUIO U JI0Ka3aj CBOIO
3¢ PEKTUBHOCTH B XO/I¢ MHOTOJICTHEH HAay4HO-IIPAKTHUECKOH anpobaunu. Bmecte ¢ TeM
€ro pa3sBUTHE HE IPEKPAIIACTCs, MOCKOIBKY JAJIEKO HE BO BCeX chepax MyOIuIHOTO
U KOPIIOPATUBHOTO YIPABICHUS B ITOJTHON MEpe peann30BaHbl YHUBEPCAIbHbBIC CTaHJapPThI
MIPEIOTBPAIICHHUS U YPETYIUPOBAHUS KOH(MIUKTa HHTepecoB. IloaTomy yHUpHUKAIMSA
CHEIMABHBIX OTPAHUYCHUHN, 3alIPETOB M 00SI3aHHOCTEH, BO3JIaracéMbIX Ha PA3JINIHBIC
KaTeropUu JOHKHOCTHBIX JIUIL B CBSI3U C BO3MOXXHOCTBIO BO3HUKHOBEHUS KOH(IINKTA
HMHTEPECOB, MPEJICTABIsIETCS BAXKHON IM03HaBaTesIbHON 3a1auell. [Ipeamerom nccrenoBanus
BBICTYIIMJIN TIPOOJIEMBI IPABOBOH PErIaMEHTALNH NPEOTBPAIICHUS U yPETyIHPOBAHUS
KOH(IMKTa HHTEPECOB B c(hepe IEKTOPaTIbHBIX OTHOIICHUH. B pe3ynbprare BBIABICHO
MPOTUBOPEUHE MEX/TY HOJIOKESHUSIMI aHTUKOPPYIIIMOHHOTO, CITyKe€0HOTO 1 H30HPATEIbHOTO
3aKOHO/IATENNbCTBA B YACTH OTPAHUUCHHUS JICSITEILHOCTH WiIeHa H30MPaTeIbHON KOMUCCHH
C IIPaBOM PEIIAIOIIEr0 IoJI0Ca B CUTYallln OJIU3KOTO POJCTBA MM CBOMCTBA, a TAKXKe
CITy>KeOHOH MOAYMHEHHOCTH C KaHuaaToM. [IpeioxeH KoMIIeKe HOpMaTHBHBIX ITONIPABOK,
HaIpPaBJICHHBIX Ha YHU(HUKAIUIO COOTBETCTBYIONINX OIPAaHUYCHUN U, KaK CIEACTBUE,
Ha TOBBIIIEHNE 3(D(PEKTUBHOCTH NPEAYIPEKICHIUS KOPPYIIMU B U30UpaTeIbHOM IpoLEecce.

KuroueBble ¢10Ba: KOPPYyIIIUs, MPOTUBOICUCTBIE KOPPYIIINU, KOH(IUKT HHTEPECOB,
BBIOOPBI, H30MpATEIbHBIN MpoIlece, OJU3KOE POACTBO, CBOWCTBO, MOJJYUHECHHOCTD,
TTOJIKOHTPOJIBHOCTB, CITy)KeOHasi 3aBUCUMOCTb.

Hayunas cnenmansHocTh: 5.1 — mpaso.

HutupoBanne: Axkynuenko E. A. [IpegorBpamienne u yperynupoBaHue KOH(PIUKTa HHTEPECOB
B M30MpaTENILHOM Ipolecce: podIeMbl YHU(HUKALNK TOHATHITHO-KaTeropuaIbHOTO anmnapara. JKyph.
Cub. ¢eoep. yn-ma. I'ymanumapnoie nayku, 2023, 16(5), 793-800. EDN: MLOUSB

BBenenune
B P0GJieMy HCCJIe10BAHMS
AHTHKOPPYNIIHOHHAS TSI TEIHHOCTD SIB-
JIE€TCSl ONTHUM U3 TPUOPUTETHBIX HATIPABICHUI
o0ecIieueHus HalMoOHaJILHOM Oe3omnacHocTu PO.
3a nmocnennue 15 et B Hamie# cTpaHe co3aHa
OTHOCHUTEJILHO yCTOMYMBAs CUCTEMA, IO3BOJISA-
FOIIAsl OCYIIECTBISATH KOMILIEKCHOE MTpEAyIpe-
JUTENbHOE BO3ICUCTBUE HA OCHOBHBIC JTMHUU
JeTepMuHAuy Koppynuuu. CienyeT noadep-

KHYTb, YTO HA Ty TH CHUYKCHHS YPOBHSI PaCIIpo-
CTpaHEHUS 9TOTO HETaTHBHOI'O COI[HAIBLHOIO
SIBIICHHSI B POCCHICKOM OOIIECTBE TOCTUTHY THI
Ba)KHBIE [TOJIOKUTEILHBIE PE3YIILTAThI, HECMOTPS
Ha CYIIECTBOBAHHE B OPTaHU3AIMU U IIPABOBOI
periaMeHTaIliK OTACIbHBIX HHCTHTYTOB ITPO-
THUBOJCHCTBHSI KOPPYIILMHU OIIPEIETeHHBIX ITPO-
0J1eM, Ha KOTOPbIE HEOAHOKPATHO CIIPABEINBO
YKa3bIBaJIM PEICTABUTENIN HAYKH U TPAKTHKH
(Ili1, 2016; Astanin, 2017; Kleimenov, 2018b;
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Kabanov, 2019; Nomokonov, 2020; Damm, 2021;
Truntsevskii & Tsirin, 2022 et al.). ®akTuye-
cku, o MHEeHUIO T. SI. XabpueBoii, «TpOTHUBO-
NEeCTBUE KOPPYIIIHH U aHTHKOPPY TITHOHHBIE
HOPMBI IIPEBPAIIAIOTCS B HEOTHEMIIEMBIH dJ1e-
MEHT MPaBOIOPSAKA U IPABOBOH KYIETY PBI»
(Khabrieva, 2022: 11).

[IpenoTBpamenne W yperyinpoBaHUE
KOH(IUKTa WHTEPECOB SBISACTCS OJHUM
n3 0a30BBIX AHTHKOPPYNIIMOHHBIX MeXa-
HU3MOB, TpPHU3HAHHBIX HAa MEKIyHapOIHOM
ypoBHe (4. 4 c1. 7 KonBernuu OOH npoTtus
koppynuun). CHTyaluu, conepKaine B CBO-
¢if OCHOBE TPOTUBOPEYHE ITYOIIMIHBIX H YaCT-
HBIX MHTEPECOB, Ha MPOTSKCHUU IIPaKTHUE-
CKH BCEX MEPUOIOB Pa3BUTHUS POCCHUCKOTO
rocynapcTBa BOCIPHHUMAIHNCH HETAaTHBHO
U TPEIONpPENesIA TOSBICHUE Pa3TUIHBIX
OTPaHWUYUTEIBHBIX ~ Mep,  HalPaBICHHBIX
Ha CHIKCHHE OOIIECTBEHHOM OITaCHOCTH TIPO-
sIBICHUN Koppymuuu (Astanin, 202la: 26—
37). HecMoTpsi Ha HCTOPHUYECKYIO JTaBHOCTH
paccMaTpuBaeMOTO  aHTHKOPPYHIIHOHHOTO
HHCTUTYTa M CXOXHE 3aKOHOMEPHOCTH €ro
MIPOSIBIICHUH B HAIIMOHAJIBHBIX PABOBBIX CH-
cremax (Astanin, 2021b: 145), KOHQIUKT HHTE-
pecoB ocTaeTcst OTHOI W3 HanboIIee CI0KHBIX
U MHOTO3HAYHBIX KaTETOPUH, UCIIONB3YEMBIX
B MEXKIYHApOTHOM H 3apyOe:KHOM 3aKOHOJA-
tenbcTBe (Nozdrachev, 2016: 31).

KOHIIel'lTO.]'lOl"l/I'-IeCKHe
OCHOBAHHSI UCCIIECIOBAHUS

B cootBeTcTtBUH cO CcT. 7 PeaepaabHOTO
3akoHa ot 25.12.2008 Ne 273-d3 «O mpoTuBo-
JeicTBum Koppynuun» (naiee — ®3-273) yau-
(duKanus aHTUKOPPYIIIMOHHBIX CTAaHIAPTOB
MOBEACHUST NyONMYHBIX JOJKHOCTHBIX JIUI
OTHOCHUTCSI K YHUCIY NPUOPUTETHBIX HaIpaB-
JEHUM NeATeIbHOCTU TOCyNapCTBEHHBIX Op-
TaHOB MO TIOBBIMICHUIO Y(PPEKTUBHOCTH MPO-
TUBOACHCTBUS Koppynuuu. Ha ceromHsmuuni
neHb B Poccumiickoit ®denepanuu mpoBeaeHa
OoJpinas padboTa Mo GOPMHUPOBAHUIO STHHBIX
MOHATHWHBIX KOOPIUHAT B chepe mpemaoTBpa-
IICHUSI U yPEryIHPOBaHUS KOH(PIUKTA WHTE-
pecos. IlepBoHauajnbHO JerajbHble ONpEre-
JCHUS KOH(INKTa HHTEPECOB OTHOBPEMCHHO
CYILIECTBOBAJIU Cpa3y B TPEX HOPMATHUBHBIX
npaBoBeIx aktax (D3-273, DexepanpHOM 3a-

koHe oT 27.07.2004 Ne 79-®3 «O rocynap-
CTBEHHOW TpaxKJaHCKoi ciyxbe Poccuiickoit
Oenepanuny» (nanee — ®3-79) u DenepabHOM
3akoHe oT 02.03.2007 Ne 25-®3 «O myHUIH-
nanpHOU ciyxk0e B Poccutickoit @enepannm»)
U TP ATOM MIPOTUBOPEUUIIH APYT ApyTy. Bro-
cnencteuu B 2015 1. 3aKoHOMATENb pa3penIni
JaHHYIO0 KOJUTU3HIO ITyTeM HCKIIOYEHUS CO0-
CTBCHHBIX OIPEIECIICHUH U3 CIeHaIbHBIX 3a-
KOHOB ¥ BKJIIOUCHUS B HUX OTCBUIKH K OOIIeH
nepuHUINN KOH(JIMKTa WHTEPECOB, 3aKpe-
merHo# B ®3-273 (Shehedrin & Damm, 2020:
113—114). HecmoTpst Ha 9TO, TMporecc yHHU-
(GUKaI WHCTUTYTa KOH(IMKTAa WHTEPECOB
OCTAeTCsl HE3aBEPIICHHBIM, IMOCKOJIBKY apTe-
(akTHl OTpPAcIeBOM HWHTEPIPETAIIMH OIIpesie-
JeHHsI KOH(QIUKTa UHTEPECOB M COACPIKAHUS
Mep IO eTr0 MPEAOTBPAIICHUIO U YPEryIupo-
BaHUIO MPOMOJDKAIOT CYLICCTBOBATh B MHBIX
HOPMAaTHUBHBIX IPABOBBIX aKTax (enepajbHoO-
ro U peruoHansHoro yposus. Cdepa smekro-
PaNBHBIX OTHOIICHUH B JAHHOM CIIydae He sB-
JISICTCSI NCKITIOUCHUEM.

Koppynmus B n30MpaTebHOM IIpoLecce
MPEICTABISET CEPHhE3HYI0 YTpo3y IeMOKpa-
THYECKIM OCHOBaM POCCHHCKOTO 00IIecTBa,
BEPXOBCHCTBY 3aKOHA W IIpaBaM YeJIOBEKa,
MOAPBIBACT IOBEPUC HACENEHUS K (POPMHPY-
€MOIl B IIporecce BEIOOPOB BIIACTH, MOCATACT
Ha IPUHIATIEI TOCYAaPCTBCHHOTO YIIPABICHUS,
paBeHCTBAa W COLHAIBHOW CIIPaBENIUBOCTU
(Damm, 2005). ITo3HaHut0 JaHHOTO (heHOMEeHa
MIOCBSIICHBI TPYABI BEAYIINX OTEYECTBEHHBIX
CIICIIHAIICTOB B OONACTH IPOTHBONCHCTBUS
koppyniuu (Astanin, 2002; Damm, 2006;
Shchedrin, 2011; Kabanov, 2016; Sheverdiaev,
2017; Kleimenov, 2018a; Nomokonov, 2018 et
al.). BMecrte ¢ TeM BOIPOCH! MPEIOTBPALICHUS
U ypPeryJIHpOBaHHUsS KOH(PIUKTa HHTEPECOB
B cpepe PICKTOPATBHBIX OTHOIICHIH B HACTO-
SIMUHA MOMEHT HE TONYYHIIN TOKHOTO BHH-
MaHUS CO CTOPOHBI PEICTaBUTENEH HAYTHOTO
cooO1ecTna.

IHocTanoBka npodaemMbl

3HAYUMBIM NPENATCTBUEM Ha NyTH yHU-
(GUKaI WHCTUTYTa KOH(IMKTAa WHTEPECOB
SIBIISICTCSl HAJTMYHE B M30MPATEIIEHOM 3aKOHO-
JIaTeNIbCTBE IOJIOKEHUH, yCTaHaBJIMBAIOIIUX
B OTHOIICHUH PAa3IHYHBIX CyOBEKTOB N30 pa-
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TEJBHOI0 Mpoliecca ClelHalbHble OrpaHuye-
HUSL U 3a0peThbl (AHTUKOPPYILMOHHBIE MEphI
oesomacHoctH) (Khlonova & Zyrianova, 2010:
243), KOTOpbIE MPOTHUBOpEYAT TMOHSTHITHO-
KaTeropuajJbHOMY ammapary oOIeil cHCTeMbl
MPOTUBOAECUCTBUA Koppynuuu B POD.

B m. 7 cr. 29 ®epepanbpHOro 3akoHa
o1 12.06.2002 Ne 67-®3 «O06 0OCHOBHBIX I'apaH-
TUSAX M30MpPaTENbHBIX MPaB W IpaBa Ha yda-
cTHe B pedepeHayme rpaxiaan Poccuiickoit
Oenepannmn» (manee — D3-67) yka3piBaet-
Csl, 9YTO WICHAMH H30MPATEIbHBIX KOMHCCHIH
C IpaBOM pEIIAOLIEro rojoca Ha COOTBET-
CTBYIOIITUX BBIOOpax HE MOTYT OBITH CYNpPYTH
1 ONHM3KHE POACTBEHHUKU KaHAHUIATOB, OJIU3-
KH€ POJICTBEHHUKH CyIPYyTroB KaHIUAATOB (IIII.
«K»), @ TAK)Ke JINLA, KOTOpPbIe HAXOATCS B He-
[IOCPEACTBEHHOM IMOJYMHEHUM Y KaHJIUIaTOB
(. «J1»). [laHHBIE OrpaHUYEHUS HAllPaBJIEHbI
Ha TPEIOTBpANICHHE KOHQIHUKTa HHTEPECOB
B M30MpaTENIbHOM INPOLIECCE, OCKOJIbKY JTHY-
Hasl 3aMHTEPECOBAHHOCTD WICHa M30MpaTelb-
HOM KOMHCCHU C IIPaBOM PELIAIOILEro rojoca,
00yCIIOBIICHHAS OTHOIICHHUSIMH OJH3KOTO POJI-
CTBA HJIM CITYKEOHOTO MOJYHHEHUS C KaHIU-
JaTOM Ha COOTBETCTBYIOUIMX BBIOOpax, MO-
JKET TIOBJIHATH Ha HaJuIeKamiee, 00beKTHBHOE
u OecrpucTpacTHOE HUCIIOTHCHHE WM CBOHX
[OJIHOMOUYM. BMecTe ¢ TeM eranbHOe U3yue-
HHE HCIIOJIb30BAHHBIX B CT. 29 ®3-67 Tepmu-
HOB U OIIpeJIeIeHUH TI03BOISET CAEIaTh BHIBOJ
O TOM, YTO OHU HE COOTBETCTBYIOT CJIOXKHB-
LIEMYCSl MEXaHU3MY IPEJOTBPALICHUS U ype-
TyITUpPOBaHMS KOH(INKTA HHTEPECOB B cepe
yOJIMYHOTO yIIPABJIECHHUS.

PaccmoTpuMm nmanHyIO MpobieMy Ha TpH-
Mepe CHCTEMBI TOCYAapCTBEHHOW CITyXKOBL
B oTHomeHHMH TrocyAapCTBEHHOI'O TIpa)KIaH-
CKOI'0 CIIY’>KalllET0 YCTaHOBJIEHO CXOXee aH-
TUKOPPYILIMOHHOE OTpaHUYCHHE: I'PaKIaHUH
HE MOXET OBITh NPUHAT HA TPAXKTAHCKYIO
ciryx0y, a Tpa)XTaHCKUH CITyKaIIUK HE MOKET
HAXOJIUTHCS Ha TPaKIaHCKOH CITyK0e 6 ciyuae
01U3K020 podcmea unu ceovicmea (POTUTEIH,
CyNpyTrH, 1eTH, OpaThs, CECTpPHI, a TaKke Opa-
Thsl, CECTPbI, POAUTEIIH, IETU CYNPYIOB U CY-
NpyTu JeTei) ¢ rpakJIaHCKUM CIyKallluM,
€ClIM 3aMEILEHUE JIOJDKHOCTH T'paxIaHCKON
CITyKOBI CBSI3aHO C HENocpeoCmeeHHOU Noo-
YUHEHHOCMbIO UU NOOKOHMPONLHOCHBIO Ol

HOTO W3 HUX Japyromy (. 5 4. 1 ct. 16 ®3-79).
OueBugHo, uTo B @3-67 1 ®3-79 ucrnonb3oBa-
HBI pa3HbIC IOPHJIMYCCKHE KOHCTPYKIUU TPU
OIPEICTICHUH CONCPIKAHUSI OTHOIICHHUH OJH3-
KOT'O POJICTBA MJIM CBOWCTBA, @ TAKKE OTHOIIIC-
HUMH CITY)KeOHOT0 TIOAYHMHECHUS MEXTY CYOBEK-
TaMU yOJUYHOTO YIIPaBIICHUS.

Oocy:xneHue

Ommuowenus  6IU3KO20 pOOCMEa Ul
ceoticmea. B ®3-67 He pacKkphIBaeTCs 3HAUE-
HUE TepMUHA «OIH3KHE POACTBEHHUKMY». BMe-
CTe C TeM B MII. «K» M. 1 cT. 29 maHHOTO 3aKOHA
MIEPEUHCISIIOTCS CICAYIONTNE UX BUIBL:

— CyIpyTH KaHIUIATOB;

— OJmM3KHe POACTBEHHUKH KaHAHUIATOB;

— OJm3KHE pOACTBEHHUKH CYIIPYTOB
KaHIUIaTOB.

Kak ormewaeTcs B cnenmaibHON JUTE-
patype, NpH ONpEACTICHUH Kpyra OIU3KHIX
POACTBEHHHUKOB KaHIUAATOB HEOOXOTUMO
pyKoBozicTBOBaThCs monoxkenusimu cT. 14 CK
P®, cormacHo KOTOPBIM K YHCITY TAKOBBIX OT-
HOCSITCSI POICTBCHHHUKH MO MPSIMOI BOCXOMISI-
el ¥ HUCXOMSIICH IMHAN (POJUTENHN U ICTH,
IenyIrka, 0adynrka ¥ BHYKH), a TAaKXKe OpaThs
u cectpbl (Veshniakov & Lysenko, 2003).

B cBoto ouepenp, cormacao 4. 2 ct. 10
®3-273 un. 5 4. 1 ct. 16 ®3-79 x uncny nui,
COCTOSIINX B OJM3KOM POACTBE HIIU CBOMCTBE,
OTHOCSTCS:

— pOIOUTENH, CYNpyTH, NeTH, OpaThs, ce-

CTpBI;
— Oparhs, CECTPBI, POAUTEIH, NETH CY-
MpYTOB;
— CYINpyTH AETEH.
CpaBHEHHE  IPHUBEAEHHBIX  IOAXOJOB

K OIPENEeIICHUIO OTHOIICHWH OIN3KOTO poj-
cTBa (CBOMCTBA) MO3BOJNISET CHCNATh BHIBOX
0 TOM, YTO HCIIOJIH30BAHHEIC B aHTHKOPPYII-
UOHHOM, CITy’KeOHOM M H30MPaTEIIEHOM 33aKO0-
HOZIATENHCTBE NEPUHUIINN HE COOTBETCTBYIOT
npyr npyry. Hampumep, @3-67 He OTHOCHT
K YHUCIy OJNHM3KUX POACTBEHHUKOB CYNpy208
Ooemeil, a ®3-273 u ®3-79 — dedywex, 6ady-
wek u euykos. [lomaraem, 94To maHHOE TpPO-
TUBOpEYHE HYXJACTCS B YCTPAHEHUH IS
JOOCTIDKCHUST el yHU(HKAIUH aHTHKOP-
PYNIHOHHBIX CTAaHAAPTOB MOBEICHUS B cepe
MTyOIMYIHOTO YIPABICHUS.
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Omnowenus caysicebHo2o noOYUHeHUs.
CpaBHeHHE KaTeropuil «HENOCpPeACTBEHHOE
MOAYMHEHNE)» UIeHa M30MpPaTeNbHON KOMHC-
CHUM C IPaBOM pELIAIOUIEr0 Iojoca U «He-
MIOCPEACTBEHHAs] MOJYMHEHHOCTh MJIM TOA-
KOHTPOJBHOCTBY» T'PakJaHCKOr0 CIy Kallero
Tak)Ke HE IMO3BOJISET CACNaTh BEIBOI 00 MICH-
TUYHOCTH UX COJEPIKAHHUS.

Ilog HenocpencTBEHHBIM IOJYUHEHUEM
B COOTBETCTBUM C II. 3 cT. 29 ©3-67 noHuma-
IOTCSl CITY)KCOHBIC OTHOLICHHS MEXIY PYKO-
BOJAMUTENEM W IMOJYMHEHHBIM, NPU KOTOPBIX
pyKOBOAMTENb 00JIaJaeT B OTHOLIECHUHU MOJ-
YUHEHHOTO  BJIACTHO-PACHOPSIUTEIbHBIMU
[IOJIHOMOUYHSIMH, TO €CTh UMEET IIPaBo MpHeMa
Ha paboTy M yBOJIbHEHUS NOAYMHEHHOTO WU
B IIpeJiesiax JOJKHOCTHBIX ITOJTHOMOYUH BIpa-
BE OT/AaBaTb €My IIPUKa3bl, PACIOPSIKEHUS
U yKa3aHWs, 00s3aTeIbHBIC IS HCIOTHEHUS,
MOOLIPATh W NPUMEHATH JUCLUUILUIMHAPHBIE
B3bIcKaHMs. Kak oTMedaercs B crenuajbHON
JuTEpaType, Ha IMpakTHUKe, AJIs TOrO0 4TOOBI
YCTAaHOBUTh HAJU4YUE HENOCPEICTBEHHOI'O
MOAYNHEHUS MEKy CYObEKTaMU N30HpaTeIb-
HOr0 mpolecca, HEOOXOAMMO M3YUUTh Ipa-
BOBBIC aKTHI (IIOJIOKEHHSI 00 opraHax (CTpPyK-
TYPHBIX  IOApA3JEIECHUX), JOJKHOCTHBIE
WHCTPYKIUH (PErJIaMEHTHI) U TIp.), ONIpEeAeIs-
IOLME KOHKPETHBIE IOJIHOMOYMS PYKOBOIA-
mux aur (Veshniakov & Lysenko, 2003).

AHanu3 cyneOHOW MPaKTHKU CBHICTEIb-
CTBYET O TOM, UYTO HENOCPEOCMBEHHbIll Xd-
pakmep nooyuHeHus UMEET INEePBOOYEPEHOE
sHayenune. Hampumep, CyneOHOW Kouieruen
[0 AaJMUHUCTPATUBHBIM JejnaM BepxoBHO-
ro Cyna P® B kaccalluOHHOM OIpelesIeHun
ot 08.02.2012 Ne 64-I'12-3 ycTaHOBIEHO, YTO
C. Kak HayaJbHUK CTPYKTYPHOI'O IMOJpasje-
nenus ammapara ['ybepraropa u IlpaButens-
ctBa CaxanWMHCKOH 007acTH, SBISIOMIETOCS
rocy1apcTBEHHbIM opraHoM CaxajauHCKON
o0jacTu ¢ mpaBaMu IOPUIUYECKOro JULa, He-
[IOCPEACTBEHHO MOAUYUHSIETCS PYKOBOAUTEIIO
ATOTO ammapara, o0lagaronieMy 10 OTHOIIIE-
HUIO K HEMY IIPaBOM IIpUeMa U yBOJIbHEHUS,
a TaKXe IMPUBJIEYEHUS K OTBETCTBEHHOCTH.
B cBoto ouepesib, B HEOCPEACTBEHHOM MOAYH-
HEHUHU X., KOTOpBIH siBisieTcs: ['ybepHaTOpOoM
CaxaJMHCKOH 00JIACTH, COTJIACHO YCTaBy JaH-
HOro cyonekta PD, HaxoxsTcs wieHsl [1paBu-

TEJIbCTBA U PYKOBOIUTEIN OPraHOB UCIOIHU-
TEJIbHOU BJIACTH, U TOJBKO B OTHOLIEHUU HHUX
X. HMMeeT BJIACTHO-PACHOPSAUTENbHbIE I10JI-
HoMouus. [lo3ToMy OCHOBaHMS Ml IPEKpa-
[IEHUs TOJNHOMOYNU wieHa 30uparenpHOn
komuccuu CaxalWHCKOH 00JacTH C MpaBOM
pewaroriero rosnoca C. B CBA3M C BbLIBUXKE-
HueM X. KaHJAuJaToM B jenyrtaTel [ocynap-
crBerHon J{lymbr @C P® miecToro cospiBa ot-
CYTCTBYIOT.

JpyruM Ba)XHbIM IPU3HAKOM, PacKpbl-
BAIOIIUM COZIEP)KAaHHE HEMOCPEACTBEHHOIO
TMOAYMNHEHHUS, SBISCTCS HAAUYUE CAYHCEOHLLX
(mpy0oewix) omuowieHuli MEXIy YJICHOM W3-
OupaTenbHO KOMHCCHH C IIPaBOM pelIaro-
mero rosoca M KaHauupatoM. Tak, Omckuit
obnactHoi cyn pemenwem ot 11.11.2003
Ne 3-108/03 mpu3Hal HE3aKOHHBIM IOCTa-
HoBJIeHHe M30uparenbHol kKomuccuu OMCKON
oOmactu 00 ocBoOOXKAeHUHU Y. OoT 00s3aHHO-
CTEel 4YJjeHa OKPYXKHOH W30MpaTeabHOU KO-
MHUCCHH C IIpaBOM peratoriero rojioca. Cyaom
YCTaHOBJIEHO, UYTO ocyulecTBieHue Y. Tpyno-
BOH JEATEIHHOCTH B OOIIECTBE C IOTONHU-
TEJIbHOW OTBETCTBEHHOCTBIO, OJJHUM M3 JBYX
YYaCTHUKOB KOTOpPOrO SBJS€TCA KaHIuIatr
B nenyTaTthl ['ocynapcrBennoit Jymer ®C PD
yeTBepTOro cospiBa lll., He cBHUIETEILCTBY-
€T 0 HaJU4YMHM HENOCPEICTBEHHOI'O MOJYUHE-
Hust Mexxay L. u Y., HOCKOJIIbKY OTHOLIEHUS
MEXIy OOIIECTBOM M yYACTHHKOM OOIIecCTBa
HOCAT I'pakJaHCKO-IIPAaBOBOM, a HE TPYyIOBOMH
xapakTep. COOTBETCTBEHHO, MKy y4aCTHU-
KaM# OOlIecTBa M JMLAMH, BBIIOIHSAIOUIUMU
B 00IecTBe paboTy IO TPYAOBOMY IOTOBOPY,
HET CJIYKeOHBIX OTHOIICHUH HECMOTpS Ha TO,
yto 1. BipaBe npuHUMAaTh 00s13aTENbHBIE 15
JaHHOTO OOIIECTBA PEIICHHUS.

B ornmume OT KaTreropum «Hernocpen-
CTBEHHO€ INOAYMHEHHUE» uJieHa H30uparesb-
HOW KOMHUCCHUH C IIPaBOM PELIAIOLIEr0 rojoca,
[0J] HEMOCPEACTBEHHONH MOJYMHEHHOCTBIO
B chepe CirykeOHBIX (TPYIOBBIX) OTHOIICHUN
B COOTBETCTBUU ¢ MucbMoM MuHTpyna Poccun
ot 16.05.2017 Ne 18-2/B-297 moHuMaeTcs cu-
Tyalus, Korja pyKOBOAUTENb B COOTBETCTBUU
C JOJUKHOCTHBIM PErIaMEeHTOM, IIOJI0KEHH-
€M O CTPYKTYPHOM IOAPA3JEICHUU SBIISETCS
NPSIMBIM (HENOCPEICTBEHHBIM) Ha4aJIbHUKOM
pabOTHHKA ¥ UMEET B OTHOLICHUU HETO MPaBO
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JaBaTh 00s3aTeNbHBIC ISl MCHONHEHUS IO-
pyYeHUs, KOHTPOJIUPOBATh UX BBINOJIHEHUE,
BHOCHTD IPEAJIOKEHUS O OBBIIIEHUHU B J1OJIK-
HOCTH, 00 W3MEHEHUH Kpyra MOJDKHOCTHBIX
00s13aHHOCTEH, O MPUHATUU MEp MOOLIPEHUS
U JUCUMIUIMHAPHOTO B3bICKaHMA u mp. Kak
BHJTHO, TaHHAsI KATETOpHUs SBIISETCS OoJee y3-
KO, TOCKOJIBKY HE BKITIOYAET B ce0sI IIPaBo py-
KOBOAMTENS MPUHUMATH Ha paboTy W YBOIb-
HSTh MOJTYNHEHHOTO PabOTHHKA (CITyKAIIeTo).

B cBoro ouepenp, corjacHO MO3ULHU
Muntpyna Poccum, H3II0KEHHON B MHUChME
o1 28.08.2014 Ne 18-2/B-599, HenocpencTBeH-
Hasg TOAKOHTPOJIBHOCTb OIpEAesseTcs Kak
HaJliyue y HENOCPEACTBEHHOI'O HayajIbHUKa
WM WHOTO BBILIECTOALIETO HadaJbHUKA (IpU
OTCYTCTBHUHM IPSIMOI'O IMOJYNHEHUS) ClIELHATIb-
HOTO HOJHOMOYHS 10 OCYILIECTBJICHHUIO KOH-
TPOJIA B CHIJIY CBOUX JIOJDKHOCTHBIX (CIIyxeO-
HBEIX) oOs3aHHOCTeH. [lomaraem, WTo maHHas
KaTeropus LIUpe, YeM «HEIMOCPEICTBEHHOE
MOJYMHEHHE» YJeHa M30UpaTeIbHOM KOMHMC-
CHUHU C IIPaBOM pEILAIOLIEro royioca, MOCKOJb-
Ky HOCHT 0OJilee OTIOCPEIOBAHHBIN XapaKTep.
B uacTtHOCTH, B CTPYKType KOHKPETHOI'O
oprana (opraHu3alllMd) BO3MOXKHO HaJlMyue
JOJDKHOCTEH (Hampumep, 3aMEeCTHTENb PYKO-
BOJAMTENS), B MOJHOMOYHUS KOTOPBIX BXOIUT
OCYILIECTBJIEHUE KOHTPOJIS 3a JESITeIbHOCTBIO
CTPYKTYPHBIX IOJIpa3JeIeHu i, UX OTAEIbHBIX
PabOTHHKOB (CIIYKaINX) U HE BXOIUT BBITION-
Henue QyHKIUI paboTomaTens (IpeacTaBuTe-
TSI HAHUMATES).

JanHas no3uuus NOATBEP)KIAETCS Tak-
K€ U T€M, YTO B COOTBETCTBUHU C HII. «a» II. 5
cT. 40 ®3-67 mon MCTOIB30BAaHUEM TPEUMY-
IIeCTB JOJKHOCTHOTO WIJIH CITYK€OHOTO TO-
JIOXKEHUS] TIOHUMAETCS B TOM YHCIIE IPUBIIE-
YeHHE JIUL, HAXOJALIUXCA 68 NOOYUHeHUU UIN
6 unoil cayaceonou s3asucumocmu. CrenaoBa-
TEJBHO, C TOYKH 3PCHUS JIOTHKU N30MpaTeIb-
HOIO 3aKOHOJATENbCTBA IOHATHUS «IOAYH-
HEHHWE» WM «WHasl CIy)eOHas 3aBHCHMOCTDBY»
[IPOTUBOIOCTABJIAIOTCA, @ 3HA4YUT, HE CO-
BIIAJAIOT TO cBoeMy oOBemy. [lo aHamorumm
C IMOHATUHHO-KAaTeropuajbHbIM aIapaTom
CITyKeOHOTO 3aKOHOAATEIbCTBA «HHAS CIIy-
ykeOHas 3aBUCHMOCTBY» COOTBETCTBYET KaTero-
PHUU «HETOCPEACTBEHHAS TOJKOHTPOJIBHOCTDY.
[loaTomMy orpaHuueHue, yCTaHOBJIEHHOE IIII.

«m» m 1 ct. 29 ®3-67 B nensax mpenoTBpa-
MEHUS W YPEryJIHpOBaHUS KOH(DIWKTA HH-
TEPECOB UJieHa W30MpaTebHOW KOMHCCHU
C TPaBOM pEIIAIOIIECrO T'ojoca B CiIydae ero
HaxXOXJICHUS B HEMOCPEJICTBEHHOM TOIYHMHE-
HHUH Y KaHJUJaTa Ha COOTBETCTBYIONIUX BBI-
0opax, TPOTUBOPEUUT aHTUKOPPYIIIHOHHOMY
CTaHJApTy MOBEJCHUS, IPUHITOMY B CHCTEME
TrOCYIapCTBEHHOW CITYKOBI M UMEIOIIEMY YHH-
BepCaJbHBIN XapakTep.

3akJ/ouenne

BrIsiBIIeHHAass B paMKax HAaCTOSIIETO HC-
clIeZIOBaHUsI MpoOJIeMa MPErnsITCTBYeT JOCTH-
YKCHUIO TIeJIeH YHU(DUKAITNY aHTHKOPPYITIIHOH-
HBIX CTaHapTOB MOBEJICHUS B N30MPaTEIbHOM
nponiecce. B wactHocTH, ®3-67 comepKuT
CHCIMAJIBHBIC OTPaHUYCHUsI, 3aMpPEThl U 005-
3aHHOCTH, KOTOpBIC, BBULY OTJIMUHUS JAcHUHH-
THBHBIX KOHCTPYKIIUH, HE COOTBETCTBYIOT 00-
MEMPUHATOMY MEXaHH3MY TPEIOTBPAIICHHUS
W ypEeryJIupoBaHUs KOH(DIMKTa HWHTEPECOB
B ctepe myOumuHOro yrpapieHus. CIOXKHUB-
masi CUTYalusl YCIOKHSICTCS TEM, UTO UYJICHBI
M30MpaTeNbHbIX KOMUCCHN C MTPaBOM PeIIaro-
ero royioca 00s13aHbl COOJIFOIATh Or'paHIYe-
HUSI, 3aIIPETHI K 00SI3aHHOCTH, YCTAaHOBJICHHBIC
ct. 12.1 ®©3-273, KaK auIa, 3aMeniarIme ro-
CyJlapCTBEHHbBIE JOHKHOCTH. CleoBaTenbHo,
B OTHOIICHHWH JaHHOW KaTErOpHH CyOBEKTOB
M30MpaTeNbHOrO0  Tpolecca  OJHOBPEMEHHO
JCHCTBYIOT JBa aHTHKOPPYNIIMOHHBIX TIpa-
BOBBIX PEXHMMa, KOTOPBIE HAXOJATCS B IPO-
THBOPEUYHHU APYT ¢ ApyroM. B cBoro odepensp,
3TO MPUBOJUT K MPABOIPUMEHUTEIBHBIM ITPO-
0JieMaM ¥ CYIIECTBEHHO CHIKAeT d(h(HEeKTHB-
HOCTh TPEIOTBPAIICHHUS W ypPETyJIHPOBAHUS
KOH(JIMKTa HHTEPECOB B N30HMPATEIILHOM ITPO-
mecce.

B cBs3M ¢ U3IOKEHHBIM B IENSIX YHH-
(uKaMK aHTUKOPPYIIIHMOHHBIX CTaHIapTOB
MOBEJICHUS, YCTAHOBJICHHBIX B OTHOIICHUU
YJICHOB M30MpaTelbHbIX KOMHCCHH C TIPaBOM
PEIIAOIIETo TOI0ca U HAIPaBICHHBIX Ha Ipe-
JOTBpPAIICHHE M YPETyJIUPOBAHHE THITOBBIX
CUTyalMil KOHQJIMKTAa WHTEPECOB, Mpeiara-
erTcs:

— B «k» 1. 1 ¢T. 29 ®3-67 3aMeHUTH
CJIOBa «CYNPYTH M OJIM3KHE POJICTBEHHUKHU
KaHJWJaToOB, OJIM3KHE POJCTBEHHUKH CY-
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MPYTOB KaHIUJATOBY» Ha <JIHMIIA, COCTOSIIHE
B OJIM3KOM POJICTBE WJIU CBOWCTBE C KaHJIH-
JaToM (pOAMTENH, CYyNpyTH, JETH, OpaThs,
CECTpBI, a TaKXe Oparhsi, CECTPbI, POIUTEIH,
JICTH CYIIPYTOB M CYTIIPYTH JIETCH)»;

— BHIL «I» I 1 cT. 29 ma63. 2 m. 4 ct. 30
®3-67 3aMEHUTH CIIOBA «B HEITOCPEACTBCHHOM
MMOTYUHCHUI» Ha «B HEMOCPEJACTBCHHON TOJI-
YUHEHHOCTH WJTH MOJKOHTPOIBHOCTHY;

— B «a» 1. 5 ¢T. 40 ®3-67 3aMeHUTH
CJIOBA «B TIOJIYMHCHUH WJIH B HHOH CI1y)KeOHOM
3aBUCHMOCTH» Ha «B HEMOCPEICTBEHHOM TOJI-
YUHEHHOCTH WJTH MTOJKOHTPOIBHOCTHY,

— BT 3 cT. 29 ®3-67 U3NOKUTH TPH-
3HaKH HEMOCPEICTBCHHOW TMOMYNHEHHOCTH

W HETOCPEJICTBEHHOW IMOJAKOHTPOIBHOCTH
B COOTBETCTBUM ¢ no3unueir Muntpyaa Poc-
CHU.

Peanuzanus yka3aHHBIX BBINIE W3MEHE-
HHUH TIO3BOJIUT YHU(DUIIMPOBATH MOHSITHWHO-
KaTeropuaabHbBIN armapar WHCTUTYTA
KOH(QJIUKTAa HWHTEPECOB B H30UpaTCIIbHOM
mnporecce. OTO, B CBOIO OYepeab, CO37acT
YCIIOBUSI JUIs  TOBBIIICHHS 3 PeKTHBHO-
CTH TPOTHBOJCHCTBUS KOPPYIIHH B cdepe
AJIEKTOPAIBHBIX OTHOIIEHUH IMOCPEACTBOM
BHEJIPCHUS YK€ CIOXKHBIIMXCS MEXaHH3MOB
MPEIOTBPAIICHUSI W yPETyJIHUPOBAHUS KOH-
(hIMKTa MHTEPECOB B CHCTEME I'OCYIapCTBEH-
HOM CITYKOBI.
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Abstract. Post-prison relapse is the commission of a repeated crime by a person after
release from prison. He poses a security threat. The commission of a new crime after
serving the sentence for the previous one testifies to the incorrigibility of the person, his
indifference to the punitive effect, as well as the low efficiency of the penal system and
the shortcomings of post-penitentiary control. This makes it necessary to study the causes
of post-genital relapse.

Modern research on the causes of recidivism mainly includes a selective study of criminal
case materials and a survey of employees of law enforcement agencies. This study presents
the results of a survey of 2,895 persons who have committed crimes again after serving a
sentence of imprisonment. The overwhelming majority of repeat offenders are males (92.7 %)
aged 26 to 45 years (73.6 %) who relapsed during the first three years after release (62 %).
68.5 % of repeat offenders were brought up in a single—parent family or without parental
care. Many of them (58.7 %) had criminals in their immediate environment. After being
released from prison, 61.1 % of them never got a job; of those who got a job, more than
half (61.4 %) worked as they had to. When they were placed after serving their sentence,
they did not seek help from the employment service and social services. The most difficult
issues in life in freedom for former convicts are employment issues (85.3 %) and refusal
to abuse alcohol and drugs, including together with old friends (58.3 %).

They do not seek help from the employment service and social services. After serving their
sentence, the released persons return to their former environment, do not engage in socially
useful activities, abuse alcohol, as a result of which they commit a new crime. Conditional
early release was applied to 46.3 % of repeat offenders, which indicates a rather high risk of
relapse. At the same time, a fifth of repeat offenders were under administrative supervision.
Such data confirm the significant preventive effect of administrative supervision.

Keywords: post-penitentiary recidivism, causes of crime, personality of a recidivist,
correctional facilities, traffic crimes.

Research area: criminal law sciences.
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Bocmouno-Cubupckuii 2ocyoapcmeenHblil yHugepcumen
mexHono2ull U YnpaeieHusl
Poccuiickas @edepayus, Yaian-Yos

AnHotaumus. [locTIeHUTEHIHAPHBIA PEIIUINB, TO €CTh COBEPIICHUE IIOBTOPHOTO
MPECTYIUICHUS JIUIIOM ITOCIIe OTOBITUSI HaKa3aHUs B BHIC JIMIICHUS CBOOOIBI
B UCIIPABUTEIBFHOM YUPEIKICHUH, CBUACTEIBCTBYET O HEUCIIPABIMOCTH JIUIIA, €T0
0e3pa3nnunu K KapaTeJIbHOMY BO3ACHCTBHUIO, a TAK)XXKE O HU3KOU 2 (PEeKTHBHOCTH
JeSTENFHOCTH YTOJIOBHO-UCIIONTHATEIFHON CHCTEMBI M HEOCTATKAX ITOCTIICHUTEHIIHAPHOTO
KOHTPOIIS 32 OCBOOOKICHHBIMH. YKa3aHHOE BBI3BIBACT HEOOXOAUMOCTD H3yUCHUS IPUIUH
MOCTICHUTCHIIHAPHOTO PEIIUINBA.

B HacTosmmeM rccae10BaHuH PEICTABICHBI PE3YIIBTaThI ompoca 2895 pelnanBHCTOB,
BHOBH COBEPIIMBIIHX IIPECTYIUICHUS OCIEC OTOBITHS HaKa3aHUs B BUJIE JTUIICHUS CBOOOHL.
[Tonmasmstroree GONBITUHCTBO PEIUAMBUCTOB — JINIA MYXKcKoro 1ona (92,7 %) B BozpacTte
ot 26 no 45 net (73,6 %), nonycTUBLINE PELUAUB B TEUEHHUE IIEPBBIX TPEX JIET MOCIIE
ocBoOOkIeHUs (62 %). 68,5 % peluAMBHCTOB BOCITUTHIBAINCH B HEMTOIHOW CEMbe JTHOO
0e3 momneyeHus poauTenei. Y MHOTUX U3 HuX (58,7 %) B OmmkaiiineM OKpy>KeHUH OBLTH
cynumpble Jna (orer (oTaum), Opart, JIss).

[Tocite 0cBOOOXKIEHUS U3 MECT JIUIICHUs CBOOOBI 61,1 % W3 HUX Tak U HE YCTPOWIIHCH
Ha paboTy; U3 yCTpOUBIIHXCS Oosiee OoIOBUHEI (61,4 %) paGoTanu KeM MpUISTCS.
Hawnbonee TpyTHBIMH B )KU3HU Ha CBOOOJIE IUIsl OBIBIIAX OCYKICHHBIX OKa3aJIHCh BOIPOCHI
Tpynoyctpoiictsa (85,3 %) 1 0TKa3 OT 37I0yIOTPEOICHHS ATKOTOJIEM U HAPKOTUIECKUMH
CpelICTBaMH, B TOM YHUCJIE COBMECTHO CO CTapbIMU Jpy3bsimu (58,3 %). I1pu atom, kax
MIPaBIJIO, OHU HE 00pAIaICh 32 TOMOIIBIO B CIYKOY 3aHATOCTH H COIIMAIBHEIC CITYKOBI.
B orHomennn 46,3 % peruanBUCTOB IPUMEHSIIOCH YCIIOBHO JOCPOIHOE OCBOOOKICHHE, UTO
TOBOPHUT O JOBOJIFHO BEICOKOM PHCKE pelaAnBa. B To jxe BpeMs 1Mo aIMHHUCTPATHBHBIM
HaJ[30pOM HAXOIMJIACH IISTAs YaCTh PEIHUINBUCTOB. Takue MaHHBIC MOATBEPKIAIOT
3HAYUTEIBHBIN PO MIaKTHICCKIH 3P ()EeKT aqMIHICTPaTHBHOTO HAI30Pa.

[Tocne oTOBITHS HaKa3aHUSI 0CBOOOKICHHBIC BO3BPAIIAIICH B IPEIKHEE OKPYIKCHHE,
HE 3aHUMAJIUCh COIHAIBHO MOJIE3HON NEesATEIBHOCTEIO, 3II0YIIOTPEOISITH aTKOTOJIEM,
BCJICZICTBHE YETO COBEPIIIIN HOBOE ITPECTYIUICHHE.

Ki1roueBble cj10Ba: IOCTIEHUTEHIMAPHBIN PELUANB, IPUUMHBI IPECTYITHOCTH, JINYHOCTD
peUUIUBUCTA, UCTIPABUTEIbHBIC YUPEIKICHUS.

Haquaﬂ CIICHUAJIBHOCTb: 5.14- YTrOJIOBHO-IIPABOBLIC HAYKH.

HccnenoBanme BBHIMONHEHO IpH (UHAHCOBOW Tonaepxkke BocTtouno-Cubupckoro
rOCy/IapCTBEHHOIO YHUBEPCUTETA TEXHOIOIUH U yrpaBiieHus (rpaHT «MoJioable yueHble
BCI'VTY 2022»).
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Introduction

The causes of crime are one of the key
criminology issues. To find the roots out is a
necessary prerequisite for crime prevention.
Only a scientifically well-founded condition
determination that result in the commitment
and return to crime makes it possible to devel-
op efficient preventive measures.

The issue of crime reasons is one of the
most complicated in criminology since crime
as a social phenomenon is influenced by many
phenomena and processes interrelated in a dif-
ferent way. According to A.l. Dolgova, “there
is no general, basic or main reason that would
comprehensively stand for the origin of crime
in specific context in all its diversity... Nor can
we count on the development of any universal
catalogue of causes” (Dolgova, 2010).

Lately, most crimes being investigated
by the preliminary investigation bodies are
re-offending, i.e. committed by those who had
already committed crimes before (618158, or
60 % as of 2021). In criminology, the total of
repeated offences committed by persons who
had previously committed crimes and subject-
ed to criminal law measures is referred to as
recidivism (Filippova, 2021).

It is also worth noting the opinion in lit-
erature that the notion of recidivism should be
broader in meaning and include a combination
of not only intended but also negligent crime
(Agaev, 2002). According to Y.V. Golik and
1.J. Mironchik, these cases have an indepen-
dent legal meaning, whereas return to crimes
should be referred to as negligent recidivism.
The authors note that reckless recidivism
proves that the crime committer tends to take
offences easy and are strongly against follow-
ing social laws (Golik, Mironchik, 1990).

According to the Main Informational and
Analytical Center of the Ministry of Internal
Affairs, 74.6 per cent of all recorded house-
hold offences and crimes against minors were
committed by persons who committed crimes
in 2021 (Chapter 20 CC) 62 per cent of offenc-
es against property (Chapter 21 CC), 58.7 per

cent of crimes related to illicit traffic in nar-
cotic drugs, psychotropic substances and their
precursors or analogs, super potent substances,
plants containing narcotic or psychotropic sub-
stances or their precursors, and new potentially
harmful psychoactive drugs. 56.8 per cent of
offences against traffic safety and transport op-
eration (Article 27 of the Criminal Code), and
46.6 per cent of offences against sexual im-
munity and sexual freedom (Article 18 of the
Criminal Code) (Report on crime rates of the
Main Information and Analytical Center of the
Ministry of Internal Affairs of Russia,2021).

Repeated offences take place among per-
sons both after serving non-custodial measures
and release from imprisonment. The latter
makes up post- prison relapse, which poses an
increased danger referred to the danger of the
personality of a persistent criminal — a person
who had previously committed a grave or ex-
ceptionally aggravated criminal offence for
which he went to prison as a rule. The fact that
such a person commits further crimes stands
for his incorrigibility, indifference to enforce-
ment actions; implies the poor effectiveness of
imprisonment, as well as the shortcomings of
post-penitentiary monitoring of those released.

At present, 67 per cent of convicts in adult
penal facilities are serving their sentences for
a grave or exceptionally aggravated criminal
offences (Statistics of the Federal Penitentiary
Service, 2021). 24.6 per cent are in prison for
the second time and 45.0 per cent are for the
third time or more. 170,000—180,000 persons
are disimprisoned every year.

Nowadays, the rate of post-prison relapse
is quite high. According to sample surveys,
in average, 55 per cent of those released from
standard regime penal colonies and 29.6 per
cent of those released from maximum security
penal colonies (among those convicted of ex-
ceptionally aggravated crimes) commit a new
offence within three years of release (Gorod-
nyanskaya, 2012).

Although criminological literature focus-
es on recidivism, the causes and conditions of
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post-prison relapse have not been covered pre-
cisely or comprehensively. Thus, most studies
are devoted to the determinants of recidivism
in general or its types, such as punitive, pe-
nal, violent, self-serving, juvenile and female
recidivism. As a rule, these studies are limit-
ed to the sampling study of 100—300 criminal
case files.

At the same time, authors use different
approaches when observing the determinants
of recidivism. Some of them prefer to apply a
multifoci approach and list a variety of phe-
nomena and processes that produce repeated
crimes without dividing them by a gravity or
jurisdiction. Others subdivide the causes and
conditions of recidivism into objective and
subjective. The objective ones are the circum-
stances of arrangement, law, and education,
as well as the social environment that make a
person commit the first crime, and connected
with criminal behavior of a hardened criminal
or a previously imposed penalty. The subjec-
tive ones are a report on a recidivist’s personal
traits, as a criminal becomes a recidivist be-
cause of the anti-social personality orientation
(Artemiev, Simonov, 2006). According to the
authors, the latter are prevailing.

Other scholars present the determinants
of recidivism as two linked units. The first
unit combines the primary reasons that lead
to the commitment of the first crime; they are
the same for predicate and recidivism crimes.
The secondary unit includes the reasons influ-
encing recidivism in particular, which com-
prise two groups of interacting circumstances:
1) influencing the unfavorable course of post-
penitentiary adaptation; 2) related to various
shortcomings of the behavior of law enforce-
ment authorities and courts, which reduce or
negate the impact of the law enforcement sys-
tem on the perpetrators (Dolgova, 2010).

Theoretical framework

The concept of the crime causes is based
on the philosophical doctrine of determinism.
This is the theory of the universal condition-
ing of all things, events, phenomena and pro-
cesses. Philosophers define determinism as
a doctrine of depending phenomena and pro-
cesses on those considerations by which they

are determined during their occurrence and de-
velopment; the global universal connection of
phenomena in the world, which is represented
in the interaction and interdependence of these
phenomena, in their mutual clearness; the es-
sential explanation of any choice made by man
(Causes of Crime, 2021).

In criminology, determination means the
statistically defined connection (correlation)
between social processes and phenomena, on
the one hand, and crime is a set of crimes or
individual homogeneous groups of crimes, on
the other hand. At the level of a certain crime,
criminological determination is defined as the
fundamental explanability of the choice of
criminal behavior and the commitment of a
crime by a person.

One type of determination is causality.
Causality means only the derivative, genetic
relationship that determines the fact of a phe-
nomenon or a process production (Dolgova,
2010). Therefore, the causes of crime are the
phenomena and processes that lead to crime
as their expected consequence. Conditions are
the circumstances that give favorable opportu-
nities either for the development of causes of
crime or for their commitment (another type of
determination is conditioning (specification))
(Prozumentov, Shesler, 2017).

The Russian theory of criminological cau-
sality develops the following conceptual provi-
sions. The determination of individual crimes,
their groups and crime in general is explained
by them:

— The recognition of the important role of
social contradictions in the production of crim-
inal behavior;

— The three-pronged approach to the main
levels of crime reproduction (macro-social,
socio-psychological and individual);

— The interaction of criminogenic ele-
ments, which forms a kind of socially destruc-
tive mechanism (Shestakov, 2015).

Statement of the problem

The recidivism of crimes by individuals
after serving a prison sentence for a previous
one is a marker of their major social danger
and requires a special study of the causes and
conditions that could contribute to the commit-
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ment of post- prison relapse so that to develop
measures to prevent them.

The purpose of the study is to develop the
concept in the field of causes and conditions of
post- prison relapse.

Methods

First of all, we theoretically reviewed the
scientific literature on the causes of recidivism
among those released from prison, emphasiz-
ing the main approaches to their observation to
make a case for the determinants of post-prison
relapse.

We widely used the statistical method
during the research to analyze data on crime,
record of conviction, as well as the dynamics
and number of convicted persons for process-
ing the results of repeat offenders’ interviews.

The comparative method was also used
to find out changes in the crime rate cause of
individual reasons compared to the results of
earlier studies.

In addition, the study comprised the anal-
ysis of monitoring data from the Federal Pen-
itentiary Service of Russia on the causes and
conditions of re-offending. The study exam-
ined questionnaires of 2,895 repeat offenders
who committed crimes between 2019 and 2021
and were taken into custody in remand (SIZO-1
(pre-trial detention facility) of the Federal Pen-
itentiary Service of Russia in the Republic of
Buryatia).

The questionnaire was made up of four
sections: socio-demographic criteria; infor-
mation on previous acts of crime and liability
for it; information on behavior while serving
a sentence for a previously committed crime,
the remedial actions taken, the convicts’ atti-
tude towards them; questions about supporting
actions, a way of living in the post-penitentiary
period.

Discussion

Both negative subjective moral and psy-
chological properties of an individual (also in-
fluenced by unfavorable living conditions), and
external objective circumstances that model a
crime rate cause post-penitentiary recidivism.

The conducted research provides informa-
tion about some criminologically significant

characteristics of post-penitentiary recidivists,
as well as the circumstances contributing to the
commission of a new crime after release from
prison.

Among recidivists, the vast majority (92.7
per cent) were men, 7.2 per cent were women;
in terms of age, recidivists were included in
the age groups: 21-25-year-old — 6.0 per cent,
26-35-year-old — 38.0 per cent and 36—45-year-
old — 35.6 per cent, 46—55-year-old — 13.3 per
cent, 56—60-year-old — 3.6 per cent.

The study shows that recidivists mainly
commit their first offence before the age of 20—
58.5 per cent, including 23.3 per cent of under-
age offenders. This confirms the assumption
that criminal properties develop during adoles-
cence when the basic world-view wrong beliefs
that determine attitudes towards life, style of
behavior and plans for the future are generated
(Nagaev, 2012).

A person commits a new crime within the
first year of release — 22.4 per cent, during the
second and third year — 39.6 per cent. In other
words, nearly two-thirds of those released re-
turn to crime during the first three years after
their discharge from custody.

As for family status and upbringing dis-
tinctions is concerned, less than a third (31.5
per cent) of the recidivists studied were raised
in a two-parent family, 55.2 per cent in a solo
parent family, 7.0 per cent were raised by a
conservator, while 3.9 % were brought up in a
foster family and 1.6 % in an orphanage or a
care home. Many of them (58.7 per cent) had
an ex-convict in their immediate circle (mostly
a father (a stepfather), a brother, an uncle, etc.).
As noted in the literature, single-parent families
have fewer opportunities for proper parenting.
Such a family faces financial difficulties, so
that the mother (or father) has to earn additional
money. It does not allow her (him) communi-
cating with the children enough and makes it
difficult to control their behavior. In such a fam-
ily, children learn the social roles of adults of
the opposite sex worse (Prozumentov, Shesler,
2017). In addition, most repeat offenders have
relatives with a criminal record. This fact of
committing a new crime implies the criminal
impact of the immoral, anti-social behavior of
their parents or other relatives on them.
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Post-penitentiary recidivists have a low
educational background. The share of those
who have only primary and compulsory educa-
tion is high — 45.2 per cent, although this share
is only 5.8 per cent among the total population
of the country. What is more, a small propor-
tion of recidivists have vocational secondary
education (14.5 per cent), whereas the society
at large has a higher proportion of people with
a vocational education — 44.9 per cent.

Most recidivists (58.8 per cent) have no
profession. After release from prison, 61.1 per
cent of them never found a job, and for those
who did, more than half of them (61.4 per cent),
it was any random work. Statistics and the re-
sults of surveys of recidivists show that lack of
professional skills, workplace and, consequent-
ly, of a source of income has a criminogenic
effect. According to criminal record statistics,
almost three quarters of repeat offenders have
no constant source of income when they com-
mit a new crime.

According to the results of the survey, the
most difficult thing for recidivists in the post-
penitentiary period is to find a job. When asked
what the most difficult thing in life after release
was, 49.7 per cent said, “Finding any job” and
35.6 per cent said, “Finding a fairly well-paid
job”. A total of 69.8 per cent said, however, that
they did not apply to the appropriate services
for a job and were unaware of an available elec-
tronic portal of the Russian Federal Labor and
Employment Service. 53.8 per cent of repeat
offenders cited lack of permanent employment
as the main reason for re-offending.

Convicts also mention alcohol abuse (43.9
per cent), family conflicts (23.7 per cent), drug
addiction (21.8 per cent), and influence of
friends (21.0 per cent) among other reasons. In
our opinion, such answers confirm a rather hon-
est attitude of respondents to the survey, and we
can identify another significant criminological
circumstance contributing to recidivism — al-
cohol abuse. Thus, about half (47.6 per cent) of
those interviewed abuse alcohol at large. Con-
viction statistics also show that more than a
third of recidivists commit a new crime while
under the influence of alcohol — 35.4 per cent.

The Russian Federal Penal Service passed
the Departmental Program for Social and Psy-

chological Work with Alcohol and Drug Addicts
in Detention Centers and Penitentiary Institu-
tions of the Penitentiary System because of the
high level of alcoholization of offenders. The
program provides treatment and other measures
aimed, among others, at preparing prisoners
for release in order to develop prerequisites and
attitudes for law-abiding behavior and refusal
to use drugs or alcohol and prevention of new
crimes (On the introduction of the Departmental
program, 2018). We should note that the number
of recidivists who takes part in the program is
tiny — 4.7 per cent. It may prove its effectiveness,
although there has not been enough information
on the program achievements till now.

Recidivists also face other problems at
large. They include difficulties of psycho-
logical adaptation and everyday life after re-
lease. Thus, many of them point out failure of
trust because of a criminal record — 32.2 per
cent, lack of family — 27.9 per cent, inability
to refuse old friends to meet together, alcohol
abuse, use of drugs and psychotropic substanc-
es — 26.0 per cent, lack of money for living (not
even enough for food) — 23.0 per cent, domestic
difficulties — 21.0 per cent.

Furthermore, when asked what the easiest
thing to do when released was, most recidivists
replied: to rejoin their former social circle (56.7
per cent) and get along with their relatives and
friends (55.9 per cent). Such data shows that af-
ter release, convicted individuals return to their
previous environment and continue with the
same way of life they held before conviction,
and it brings to recidivism.

Besides, the released persons come across
difficulties not only in occupation but also in
everyday life. Thus, only 8.8 per cent of re-
cidivists live in their own home after release
from prison, while 17.4 per cent live with their
families. Another 34.0 per cent live with their
parents, 26.6 per cent with a cohabitee and 16.1
per cent at their friends’ place. They rarely ap-
ply to social services and non-governmental
organizations to solve their post-penitentiary
problems (63.2 per cent of those surveyed did
not turn to social services and 78.2 per cent did
not turn to NGOs).

Relatives (mother, father, children) usually
provide the most frequent help in adjusting to
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life at large — 34.1 per cent, relatives (spouses,
cohabitants) — 30.4 per cent, old acquaintanc-
es — 21.5 per cent.

The study shows that for those who re-
offended, an early parole for a previous offence
was applied in almost half of the cases (46.3 %
of those surveyed). This implies major faults of
the control of parolees. This situation is partly
because of the legislative gap for a long time
regarding the determination of an authorized
specialized state body, controlling the behav-
ior of parolees under Part 6 of Article 79 of the
Criminal Code of the Russian Federation. The
latter duty is imposed on the Penal Enforce-
ment Inspectorates of the Russian Federal Pen-
itentiary Service by Presidential Decree No.
119 of 2 March 2021 (On amendments to the
Regulations on the Federal Penitentiary Ser-
vice, 2021).

It is noteworthy that only 22.6 per cent of
those surveyed re-offended while being kept
under administrative supervision. It may sug-
gest that it is sufficiently effective and pose a
question on its more frequent assignment.

Conclusion / Results

A study of 2,895 persons who had previ-
ously served a sentence in correctional institu-
tions and who had re-offended found out their
criminologically relevant characteristics, as
well as the circumstances that contributed to
committing a new crime.

Post-penitentiary recidivists are character-
ized by early criminalization (committing the
first crime under the age of 20), growing up in
a single-parent family or legally free (in almost
70 per cent of cases), unfavorable environ-
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MI'UMO (Ynusepcumem)
Poccuiickas @edepayus, Mocksa

AnHotanus. CTaThst HOCBAMICHA TPAKTHYESCKIM H MIPABOBBIM acTIeKTaM MCIIOIb30BAHHMS
Maieix MOTyIbHBIX ADC. TeXHOIOTHST MaIbIX MOJYIHHBIX aTOMHBIX peakTopoB (MMP)
COBMEIIAeT B cebe HEOOXOAUMBIN YPOBEHD OC30IMACHOCTH U PSIIl MPEUMYIIECTB, TAKHX
Kak JTOCTYIHAS CTOMMOCTb, JUTUTESIBHBIN CPOK IKCILTyaTaIlH Oe3 Iepe3arpy3KH sSIepHOTo
TOIUTHBA, MOOMIFHOCTB U TOCTYITHOCTH K OTIAJICHHBIM TeppuTopusM. Manbie ADC
MOTYT HCIIOIB30BATHCS B TPYIHOIOCTYITHBIX palflOHaX C CYPOBBIMU KIIMMATHYECKAUMU
yCIIOBHSIME, HanprMep B Apkrike. MMP 00manaroT cepbe3HBIM SKCIIOPTHBIM ITIOTCHIINATIOM.
OCHOBHBIM BOIIPOCOM OCTAETCS — HACKOIBKO JCHCTBYIOIINE MEXKITyHAPOIHO-IIPABOBHIE
HOPMBI IIPIMEHUMBI K PETYIHPOBAHUIO TPAHCTPAHUIHON YKCIUTYaTallH MaJIBIX MOTYITBHBIX
ATOMHBIX DJICKTPOCTAHIIUH.

HccnenoBanne ocHOBaHO Ha MPABOBOM aHAIHM3E HAITMOHAIBHBIX H MEKTyHAPOIHBIX
MIPaBOBBIX JJOKyMEHTOB B 00JIACTSX SAEPHOT0, MOPCKOTO, IPHPOJOOXPAHHOTO U JETTUKTHOTO
IpaBa Ha IPeaMeT UX IPIMEHIMOCTH K PETYITHPOBAHHIO TIPOIECcca dKCIDTyaTallui MalbIX
MoxynbHBIX ADC. Pe3ynmpraTsl MpOBEICHHOTO IIPABOBOTO aHANN3A MTPOIEMOHCTPHPOBAIIH,
YTO CYIIECTBYIOT OIPEeNICHHBIE IPOOEITBI U cephble 30HBI B cepax dkcruryararu MMP,
OITMCAaHHBIC HUKE.

KuioueBble c;10Ba: HOBBIC STICPHBIC TEXHOJIOTHH, MEXXTYHAPOIHO-TIPABOBOC PETYANPOBAHHIE,
MaJIble MOAYJTbHBIC ATOMHBIC 3JIEKTPOCTAHIINH, IPUMCHEHHE B APKTHKE, TPAaHCT PAaHHIHAS

9KCILTyaTaIysl.

Hayunas cneunansaocts: 12.00.01 — Teopus u uctopus npasa U rocyapcTBa.

[utuposanue: JIsicenko M. H. HoBble siiepHbIE TEXHOIOTHH: MPOOIEMbI M EPCHIEKTHBBI MEXK Ty HAPOIHO--
mpaBoBOrO peryaupoBanus. JKypu. Cub. ¢edep. yu-ma. I'ymanumapnwoie nayku, 2023, 16(5), 809-818.
EDN: IQWODI

Introduction of the European Union aim to become com-

World economy forecasts confirm that en-
ergy consumption will continue to grow in the
coming decades. The largest part of fuels for
power plants is still carbons, which account
for nearly two-thirds of global greenhouse gas
emissions'. At the same time, most countries
are determined to become carbon-free by the
middle of the 21% century. In accordance with
the EU long-term Strategy 2050, the countries

1

A Small Source of a Large Energy. Tass News Agency.
Available at: https://tass.ru/spec/asmm (accessed April 30,
2022)

pletely climate-neutral by 20502. The COVID
pandemic pushed decision-makers to priori-
tize green recoveries over unsustainable strat-
egies’.

2 2050 long-term Strategy. European Commission official
website. Available at: https://ec.europa.eu/clima/eu-action/
climate-strategies-targets/2050-long-term-strategy en  (ac-
cessed April 30, 2022)

3 Transitions to low carbon electricity systems: Key econom-
ic and investments trends. IAEA official website. Available
at:  https://www.iaea.org/sites/default/files/21/06/transitions-
to-low-carbon-electricity-systems-changing-course-in-a-post-
pandemic-world.pdf (accessed April 30, 2022)
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To achieve this goal nuclear energy can
play an indispensable role. Today, nuclear pow-
er generates ~10—11 % of the world’s electric-
ity. It already “provides more than a quarter
of the world’s clean power”. The International
Atomic Energy Organization (IAEA) and oth-
er international centers have recently examined
this issue in several reports in connection with
the climate change. The Agency contends that
“nuclear energy provides access to clean, reli-
able and affordable energy, mitigating the neg-
ative impacts of climate change. It is a signif-
icant part of the world energy mix and its use
is expected to grow in the coming decades”*.
In 2021 the IAEA released a Report ahead of
COP26 Climate Summit on Nuclear Energy for
a Net Zero World®. The Report highlights nu-
clear power’s crucial role in achieving the goals
of the Paris Agreement® and Agenda 2030 for
Sustainable Development’ by displacing coal
and other fossil fuels, enabling the further de-
ployment of renewable energy?.

Globally, more than 400 nuclear reactors
are in operation in 30 countries nowadays®. Al-
though some countries, like Germany, decided
to phase out their nuclear reactors, more than
other 30 countries are considering options to
obtain nuclear power plants (NPP)!°. Some of

* Nuclear energy, safe use of nuclear power. IAEA official
website. Available at: https://www.iaea.org/newscenter/news/
iaea-at-cop26-how-nuclear-power-and-technologies-can-
help-tackle-climate-change (accessed April 30, 2022)

> TAEA Report on Nuclear Energy for a Net Zero World.
TAEA official website. Available at: https://www.iaea.org/
sites/default/files/21/10/nuclear-energy-for-a-net-zero-world.
pdf (accessed April 30, 2022)

¢ Paris Agreement 2015. UN official website. Available at:
https://www.un.org/en/climatechange/paris-agreement ~ (ac-
cessed April 30, 2022)

7 Transforming our world: the 2030 Agenda for Sustainable
Development. UN official website. Available at: https://sdgs.
un.org/2030agenda (accessed April 30, 2022)

8 TAEA Releases Report on Nuclear Energy for a Net Zero
World Ahead of COP26 Climate Summit. IAEA official web-
site. Available at: https://www.iaea.org/newscenter/pressre-
leases/iaca-releases-report-on-nuclear-energy-for-a-net-zero-
world-ahead-of-cop26-climate-summit (accessed April 30,
2022)

® Nuclear power reactors. IAEA official website. Available
at: https://www.iaea.org/topics/nuclear-power-reactorshttps://
www.iaea.org/topics/nuclear-power-reactors (accessed April
30, 2022)

10" Advanced Reactors Information System (ARIS). IAEA of-
ficial website. Available at: https://www.iaea.org/resources/da-

these countries are current leaders in NPPs’
construction, such as China, France, Russia
and the USA!. Other countries are fostering
their first NPPs. These are — Belarus, Turkey,
Bangladesh and the UAE 2.

Most of the current NPPs are the so-called
high-energy reactors. Their energy output is
around 700-1000 MW(e). They are imperative
either for countries with a lack of fossils or in
need of energy independence. Generally, they
are used in industrialized regions with high
energy demand especially for metallurgical,
shipbuilding, machinery, automobile and other
heavy manufacturing productions. Obviously,
NPPs construction and maintenance is rather
expensive. It requires trained local personnel,
developed material and legal infrastructure.

In the meantime, the world nuclear indus-
try is on the verge of transformation and transi-
tion to some new innovative technologies.

In order to make a significant boost in
the global nuclear energy, the IAEA and nu-
clear producers are searching for cutting-edge
technologies. One of the options is the devel-
opment of fast-neutron reactors which generate
more fissile material than they consume and
can burn the radioactive waste. Those reactors
work as a closed fuel cycle and thus support
long-term nuclear power development and de-
crease the nuclear waste burden®. Still, such
modern technologies are mostly under devel-
opment and are costly as well. It is only Russia
that operates one industrial Fast Reactor with
2 units (BN-600 and BN-800) at the Beloyarsk
nuclear power plant in the Sverdlovsk region .

tabases/advanced-reactors-information-system-aris (accessed
April 30, 2022)

' Operational § Long-Term Shutdown Reactors. Power Re-
actor Informational System. IAEA official website. Available
at:  https://pris.iaea.org/PRIS/WorldStatistics/OperationalRe-
actorsByCountry.aspx (accessed April 30, 2022)

12 Plans For New Reactors Worldwide. World Nuclear Associ-
ation official website. Available at: https://www.world-nuclear.
org/information-library/current-and-future-generation/plans-
for-new-reactors-worldwide.aspx (accessed April 30, 2022)

13 Fast-Neutron Reactors. IAEA official website. Available at:
https://www.iaea.org/topics/fast-reactors (accessed April 30,
2022)

4 Modern Reactors of Russian Design. Rosatom official web-
site. Available at: https://www.rosatom.ru/en/rosatom-group/
engineering-and-construction/modern-reactors-of-russian-
design/ (accessed April 30, 2022)
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There is another affordable technology
which combines the required safety and such
flexibilities as reasonable costs, longer terms of
operation without refueling, mobility and easy
access to remote territories. These advantag-
es are associated with small modular reactors
(SMRs) .

Theoretical framework. SMRs
as a New Trend
in the Global Nuclear Energy Market

Small SMRs are actual nuclear reactors
which use nuclear fission to generate elec-
tricity or to create heat and desalinate wa-
ter's. Their power output is less than 300
megawatts (MWe) which is about one-third
of a generating capacity of traditional high-
energy nuclear power reactors. They are fully
factory produced and loaded with fuel. They
could be factory-assembled in different mod-
ules and delivered as a unit to the customer
on a turnkey basis. They are so compact that
could be transported by railways or even in
trucks.

Larger SMRs (more than 300 MWe) are
designed primarily for on-grid power gener-
ation in order to replace oil and coal power
plants. Smaller SMRs, in their turn, could cre-
ate an alternative to diesel generation in remote
communities and at mining sites.

SMRs definitely offer savings in cost and
construction time. The OECD Nuclear Energy
Agency notes that a rapid SMR uptake could
help to avoid 15Gt of carbon emissions by
2050". As for safety, the IAEA experts explain
that SMRs rely on reactor’s passive safety sys-
tems. It means that in case of emergency no hu-
man or external intervention is needed to shut
down the reactor, and that provides increased
safety margins.

!5 Small Modular Reactors. IAEA official website. Available
at: https://www.iaea.org/topics/small-modular-reactors (ac-
cessed April 30, 2022)

' FNPP Akademik Lomonosov. Rosatom official website.
Auvailable at: http:/fnpp.info (accessed April 30, 2022)

17 Small Modular Reactors. OECD Nuclear Energy Agen-
cy Report. 2021. Official NEA OECD website. Available at:
https://www.oecd-nea.org/upload/docs/application/pdf/202 1—-
10/small_modular reactors_cop26 flyer.pdf (accessed April
30, 2022)

Although SMR is a new nuclear technolo-
gy that is not directly associated with conven-
tional nuclear plants, it offers the operational
flexibility that large reactors do not have's.
Additionally, SMRs may require less frequent
refueling in comparison to 1-2 years for con-
ventional plants.

Currently there are more than 70 SMR
designs under development in 17 countries.
They can be classified by a number of ways
depending on the type of the reactor, its tech-
nology, fuel forms and licensing readiness lev-
els. Thus, in accordance with the OECD-NEA
Report “Small Modular Reactors: Challenges
and Opportunities”, most SMR concepts can
be grouped into five main categories. They in-
clude: single-unit LWR-SMRs; multi-module
LWR-SMRs;  mobile/transportable SMRs;
generation IV SMRs; micro modular reactors
(MMRs)®.

Actually, the world’s first floating SMR
unit is already in operation in Russia (more de-
tails below)?. Other SMRs are at the stage of
construction or licensing in such countries as
Argentina, Canada, China, Russia, Republic of
Korea and the USA*2. The OECD Nuclear En-
ergy Agency predicts that SMRs are expected
to massively enter the global market in the next
decade®.

'8 Cunningham, N. (2012). Small Modular Reactors: A Pos-
sible Path Forward for Nuclear Power, In American Security
Project. Available at: https://www.americansecurityproject.
org/ASP%20Reports/Ref%200087 %20-%20Small%20Mod-
ular%20Reactors.pdf (accessed April 30, 2022)

1 TAEA Presents New Platform on Small Modular Reac-
tors and Their Applications. Available at: https:/www.iaea.
org/newscenter/news/iaea-presents-new-platform-on-small-
modular-reactors-and-their-applications (accessed April 30,
2022)

20 Small Modular Reactors: Challenges and Opportunities.
OECD Nuclear Energy Agency Report. 2021. Available
at:  https://oecd-nea.org/upload/docs/application/pdf/2021—
03/7560 _smr_report.pdf (accessed April 30, 2022)

2l About. FNPP Akademik Lomonosov. Rosatom official web-
site. Available at: http://www.fnpp.info/about (accessed April
30, 2022)

22 Liou, J. (2021) What are Small Modular Reactors (SMRs)?
IAEA official website. Available at: https://www.iaea.org/
newscenter/news/what-are-small-modular-reactors-smrs  (ac-
cessed April 30, 2022)

% Small Modular Reactors. OECD Nuclear Energy Agency
Report. 2021. Available at: https://www.oecd-nea.org/up-
load/docs/application/pdf/2021-10/small_modular reactors_
cop26_flyer.pdf (accessed April 30, 2022)

-812 -



Mikhail N. Lysenko. New Nuclear Technologies: Problems and Prospects of Their International...

Statement of the problem

Globally, the implementation of new nu-
clear technologies needs changes in political,
economical and legal regulation. At the mo-
ment the governmental support of the SMRs
in the countries developing SMR’s technology
is targeted at providing long-term political, fi-
nancial, infrastructural and, especially, inter-
national regulatory support?*.

To encourage and to coordinate studies on
SMRs, the IAEA has published several reports®
and established expert groups — the Platform
on SMRs and their Applications, the Technical
Working Group on Small and Medium Sized or
Modular Reactors (TWG-SMR) and the SMR
Regulators’ Forum?. In March 2022 the IAEA
launched the “Nuclear Harmonization and Stan-
dardization Initiative” bringing together policy
makers, regulators, designers, vendors and oper-
ators to develop common regulatory and indus-
trial approaches to SMRs?’.

The IAEA hosts technical meetings, pro-
duces scientific and technical publications and
facilitates research projects. The IAEA coor-
dinates such efforts to encourage the devel-

2% Small Modular Reactors: Challenges and Opportunities.
OECD Nuclear Energy Agency Report. 2021. Available
at:  https://oecd-nea.org/upload/docs/application/pdf/2021—
03/7560_smr_report.pdf (accessed April 30, 2022)

% See, for example, Technology Roadmap for Small Mod-
ular Reactor Deployment. 2021; Benefits and Challenges of
Small Modular Fast Reactors 2021; Considerations for En-
vironmental Impact Assessment for Small Modular Reactors
2020. Available at: https://www.iaea.org/publications/14861/
technology-roadmap-for-small-modular-reactor-deployment
(accessed April 30, 2022)

26 The IAEA Platform on SMRs and their Applications. Avail-
able at: https://www.iaea.org/about/organizational-structure/
department-of-nuclear-energy/webinars/nuclear-energy-side-
events-at-the-65th-iaea-general-conference/the-iaca-platform-
on-smrs-and-their-applications;

Technical Working Group on Small and Medium Sized or
Modular Reactors (TWG-SMR). Available at: https:/www.
iaea.org/topics/small-modular-reactors/technical-working-
group-on-small-and-medium-sized-or-modular-reactors-twg-
smr;

Small Modular Reactor (SMR) Regulators' Forum. Available
at:  https://www.iaea.org/topics/small-modular-reactors/smr-
regulators-forum (accessed April 30, 2022)

27 Accelerating SMR Deployment: New IAEA Initiative on
Regulatory and Industrial Harmonization. 01 Apr 2022. Avail-
able at: https://www.iaea.org/newscenter/news/accelerating-
smr-deployment-new-iaea-initiative-on-regulatory-and-
industrial-harmonization (accessed April 30, 2022)

opment of a variety of SMRs and to identify
advanced technologies in order to ensure the
competitiveness and reliable operation of such
reactors through research, technology develop-
ment and innovation?®.

Such reports mainly depict technology
roadmaps for implementing SMR technology.
They focus on current status of deployment,
nuclear power infrastructure and prospects for
technologies.

As we see, at the moment, the IAEA’s fo-
cus on SMRs is technologically oriented. Still,
the closer the entry of SMRs at the global mar-
ket, the more practical issues require clarity
and guidance in their international legal regu-
lation. These include trans-boundary transpor-
tation issues; ownership in export scenarios;
nuclear liability and nuclear insurance; licens-
ing; applicability of the IAEA safeguards, etc.
Primarily, a large amount of unclear issues and
legal gaps surrounds the operation of floating
or other transportable nuclear power plants.

Discussion
Russia and SMRs. Focus on Arctic regions

Today, the only case of operational SMRs
is attributed to Russia where the world’s first
floating nuclear power unit (FNPU) “Akade-
mik Lomonosov” is in operation since May
2020 in Pevek, Chukotka, the most distant
Russian port in the Eastern Arctic. It is a non-
propelled barge with two nuclear reactors with
the power capacity of 35 MW each. The com-
bined 70 MW is enough to provide electricity
and heat for a city with 100.000 inhabitants. To
compare: the total population of Chukotka re-
gion is about 50.000 people?.

SMRs are in special demand in Russia’s
Arctic regions, especially in hard-to-reach
places of industrial or geological development.
Russian SMRs are based on the RITM-type re-
actors which have been successfully used for
decades in the icebreaker fleet*’. Consequently,

* Small modular reactors. IAEA official website. Available
at:  https://www.iaea.org/ru/temy/malye-modulnye-reaktory
(accessed April 30, 2022)

» Rosenergoatom official website. Floating Nuclear Power
Unit. Available at: https://www.rosenergoatom.ru/stations_
projects/sayt-pates/ (accessed April 30, 2022)

% Born in the Arctic. Rusatom Overseas official website.
Available at:  https:/rusatom-overseas.com/smr/rodom-iz-
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there is already a long-term experience of us-
ing such nuclear reactors in harsh conditions of
the Arctic region. There are also plans to build
a ground-based NPP with a small modular
RITM-200 reactor in Yakutia. The projected
SMR will have such benefits as its compact-
ness and modularity, shortened construction
period, high safety standards, and service life
of at least 60 years. It is expected that it will
reduce the cost of electricity in the region by al-
most twice. The construction of the SMR will
provide a stable and clean energy supply for the
development project of the Kyuchus gold de-
posit in Yakutia3',

Russia has a number of other major proj-
ects in the Arctic related to mineral resources,
especially, gas and oil. One of the main proj-
ects is the Prirazlomnoye oil and gas extraction
platform on the Arctic shelf3. Its infrastructure
needs heat and electricity. Accordingly, a SMR
seems to be the best option for that project.

Financial support for such SMRs is envis-
aged in the Russian Government’s Goals of Na-
tional Development in 2021-2024 3,

Basically, SMRs become advantageous
for Russia in many ways. They are useful for
distant regional energy supply; for airports and
seaports infrastructure; for meteorological and
hydrological stations, for water desalination
and hydrogen production?*.

In addition, SMRs have great export po-
tential. At the EXPO-2020 in Dubai Russia
presented different types of SMRs*. Rosatom

arktiki/ (accessed April 30, 2022)

31 By 2028, a low-power nuclear power plant will be built
in Yakutia. December 24, 2020. Rosatom official website.
Available  at:  https://rosatom.ru/journalist/news/k-2028-
godu-v-yakutii-budet-postroena-atomnaya-stantsiya-maloy-
moshchnosti/?sphrase id=2660993 (accessed April 30, 2022)
32 Prirazlomnoye project. Gazpromneft official website. Avail-
able at: https://shelf.gazprom-neft.com/business/ (accessed
April 30, 2022)

3 Plan_po_dostizheniyu_nacionalnyh celey razvitiya
do_2024g.pdf (economy.gov.ru). Available at: https:/www.
economy.gov.ru/material/file/ffccd6ed40dbd803eedd11bc-
8c9f7571/Plan_po_dostizheniyu_nacionalnyh celey razviti-
ya_do_2024g.pdf (accessed April 30, 2022)

3 SMRs: scientific problems and ways for solutions. Sci-
entific session “Science for nuclear energy”. Available at:
http://nsrus.ru/files/65NP/ppt/du-2706/Solovjov.pdf (accessed
April 30, 2022)

3 Rosatom presents full Small Modular Reactors product line
at EXPO-2020. Rosatom official website. Available at: https://

and the Energy Ministry of the Kyrgyz Repub-
lic have signed there a Memorandum of Un-
derstanding on cooperation on SMR nuclear
power plants*. Rosatom and the United Arab
Emirates agreed to create a working group to
study the possibility of operating SMR nuclear
power plants in the UAE?".

SRMs in the Framework of National Law

Obviously, it is an issue of crucial impor-
tance to regulate legally all possible aspects of
nuclear power plant’s lifecycle.

As for the national legal regulation of
SMRs, in most countries there are special laws
on the use of nuclear energy including opera-
tions of nuclear power plants.

Russia as the current leader in FNPUs can
be taken as an example. There is a national le-
gal regime that includes federal laws and gov-
ernment decrees to regulate the use of nuclear
energy. Implementation of these norms is mon-
itored by the Russian regulator, which reports
to the Russian Government. Such norms are in
conformity with the international nuclear safe-
ty and security conventions.

However, in addition to the Federal laws3®,
which stipulate the special order of mandatory
accounting of nuclear energy sources as well as
the mandatory state monitoring of nuclear fa-
cilities, some amendments have been made in
Russian national laws to accommodate “Aka-
demik Lomonosov” exploitation, especially its
design features. Federal Rules and Regulations
in the Field of Nuclear Energy Use® and Fed-

rosatom-mena.com/press-centre/news/rosatom-presents-full-
small-modular-reactors-product-line-at-expo-2020-/ (ac-
cessed April 30, 2022)

3% Rosatom and Kyrgyzstan agree to cooperate on SMR
NPP construction. Rosatom official website. Available at:
https://www.rosatom.ru/en/press-centre/news/rosatom-and-
kyrgyzstan-agree-to-cooperate-on-smr-npp-construction/ (ac-
cessed April 30, 2022)

37 Atomic-Energy.ru. Rosatom and the United Arab Emirates
agreed to create a working group to study the possibility of
using small nuclear power plants in the UAE. Available at:
https://www.atomic-energy.ru/news/2022/02/02/121537  (ac-
cessed April 30, 2022)

3% Federal Law of the Russian Federation of November 21,
1995 Ne 170 — FZ About use of atomic energy. Available
at: https://oecd-nea.org/law/legislation/russ-fed-law170-
nov1995-en.pdf (accessed April 30, 2022)

3 Federal Norms and Regulations in the Field of Nuclear En-
ergy Use. General Provisions for the Safety of Ships and Other

- 814 -



Mikhail N. Lysenko. New Nuclear Technologies: Problems and Prospects of Their International...

eral Standards and Rules in the Field of Atomic
Energy Use*® have been amended.

Each state which would operate SMRs
on its own territory and under its jurisdiction
should estimate the effectiveness of its national
legislation and update it if needed.

However in case of export scenario of
SMRs, certain international legal gaps or legal
grey areas still exist and need to be mitigated.

SMRs’ compatibility with the norms
of the International Law

The 1994 Convention on Nuclear Safety*
obliges the States Parties to abide by certain
safety regulations for site selection, design,
construction and operation of nuclear facilities.
However, its regulations are applicable to land-
based stations only. In accordance with the
definition of Article 2 (i), a nuclear installation
“means for each Contracting Party any land-
based civil nuclear power plant under its juris-
diction...”*?. Thus, formally it does not cover
floating NPUs.

The 1982 UN Convention of the Law of
the Sea®, the 1974 International Convention
for the Safety of Life at Sea*, some other mar-
itime agreements contain provisions on nuclear
powered ships. Yet, the FNPU “Akademik Lo-
monosov” is not a ship but a non self-propelled
barge. In its export scenario a legal ambiguity
will arise.

Floats with Nuclear Reactors. Available at: https://www.rus-
siangost.com/p-220938-np-022—17.aspx (accessed April 30,
2022)

40 Federal Standards and Rules in the Field of Atomic Energy
Use. Available at: https://www.russiangost.com/p-220941-
np-029-17.aspx (accessed April 30, 2022)

4 Convention on Nuclear Safety 1994. IAEA official web-
site. Available at: https://www.iaea.org/topics/nuclear-safety-
conventions/convention-nuclear-safety (accessed April 30,
2022)

42 Article 2. Definitions. Convention of Nuclear Safety 1994
full text. Available at: https://www.iaea.org/sites/default/files/
infcirc449.pdf (accessed April 30, 2022)

4 UN Convention on the Law of the Sea 1982. UN official
website. Available at: https://www.un.org/depts/los/conven-
tion_agreements/convention_overview_convention.htm (ac-
cessed April 30, 2022)

# International Convention for the Safety of Life at Sea
(SOLAS) 1974. IMO official website. Available at: https://
www.imo.org/en/About/Conventions/Pages/International-
Convention-for-the-Safety-of-Life-at-Sea-(SOLAS),-1974.
aspx (accessed April 30, 2022)

In case of a SMR trans-boundary trans-
portation additional legal issues arise in con-
nection with the interactions between the tran-
sit and the host states on such issues as civil
liability of nuclear damage, physical protection
of the reactor loaded with nuclear fuel during
transportation, as well as counter-terrorism
measures.

Another key issue is the application to
SRMs of nuclear non-proliferation safeguards.
In most options a SMR will be exported to a
host state on a turn-key basis. It will be loaded
with fuel and operated by the vendor’s person-
nel. The host state will have the only duty to
connect electric grids and other infrastructure
to the SMR and to guard the facility. It is not
clear how the host state will report to the [AEA
on the issue of safeguards if the SMR operates
as a “black-box” technology without access to
it of the local personnel. The IAEA already
admits that there are “gaps in the understand-
ing of international safeguards requirements
among designers and vendors”®.

Finally, it should be noted that many de-
veloping countries interested in obtaining SMR
are not State Parties to most of the basic nuclear
safety and security conventions. It would create
certain difficulties in resolving such issues as
SMRs nuclear security including their armed
personnel protection, handling of radioactive
waste, nuclear liability and others.

Results

Despite the current legal gaps and some
other uncertainties regarding transboundary
SMR transportation and operation, their long-
term economic, technological and trade bene-
fits are obvious. At the moment it is difficult
to predict when and at what scale transfers of
such technologies will happen and what will be
their preferable models. That is why it would
be premature now to start with amending basic
instruments of the international nuclear law.

At the beginning it seems to be more
prudent to start with the conclusion of bilat-
eral intergovernmental agreements between

4 Safeguarding the Nuclear Future: Small Modular Reactors.
23 Sep 2021. Official site of the IAEA. Available at: https:/
www.iaea.org/newscenter/news/safeguarding-the-nuclear-
future-small-modular-reactors (accessed April 30, 2022)

-815-



Mikhail N. Lysenko. New Nuclear Technologies: Problems and Prospects of Their International...

the exporting/vendor state and the host state.
Such an agreement shall contain a mechanism
to regulate all related technical and legal is-
sues of the SMR transboundary operational
life-cycle. In particular, it should contain ob-
ligations on part of the exporter: on the type
of FNPU and the time for its delivery; on the
responsibility of the operator of the SMR for
the implementation of the agreement, includ-
ing its delivery, operation, maintenance, safety
and return to the manufacturer after the end of
the SMR life cycle. The obligations of the host
state should include: site allocation; provision
of electrical grid, water and other infrastruc-
ture supplies; external physical protection of
the SMR by armed personnel and other nuclear
security arrangements. The agreement should
also include financial, information sharing and
nuclear liability commitments. In addition, it
should anticipate a mechanism for the applica-
tion of nuclear safeguards arrangements with
the IAEA, including procedures of inspections
of the SMR by the IAEA personnel.

At the international level, especially at the
IAEA, much can be done.

In addition to the above mentioned IAEA’s
working groups on technical SRM’s issues it is
important to create a corresponding group on
legal issues. The IAEA already admits such de-
mand. Rafael Grossi, Director-General of the
IAEA, notes that “new technologies represent
another important cross-cutting area of nu-
clear law, specifically with the introduction of
advanced reactors including SMRs and trans-
portable nuclear power plants” which need to
be accommodated*.

A related issue is licensing of SMR’s.
Its regulations and requirements shall be ap-
proved by national laws. However, taking into
an account that laws and legal regulations on

4 Grossi, R.M. (2022). Nuclear Law: The Global Debate.
In: Nuclear Law. T.M.C. Asser Press, The Hague. https://doi.
0rg/10.1007/978-94-6265-495-2 1 Available at: https://link.
springer.com/chapter/10.1007/978-94-6265-495-2 1  (ac-
cessed April 30, 2022)

licensing differ from country to country, it
would be important to implement recommen-
dations for unified standards of SMRs’ licens-
ing*.

Finally, it would be accurate to update the
first fundamental international study on the
topic performed by the IAEA in 2013 “Legal
and Institutional Issues of Transportable Nu-
clear Power Plants: A Preliminary Study”. It
highlighted potential benefits of transportable
nuclear power plants, analyzed related poten-
tial legal and institutional issues, exposed chal-
lenges for their deployment, and outlined path-
ways for resolution of the identified issues in
the short and long terms*. However, since then
the situation with SMRs development, innova-
tion and implementation has radically changed.
It would be advisable to set up a working group
of international experts who shall prepare a
new report taking into account the current sit-
uation and perspectives of SMRs implementa-
tion.

To sum up, SMRs are becoming a forward-
looking trend in the global advancement of nu-
clear technologies. More and more countries
develop SMRs’ concepts and technologies or
show interest in purchasing SMRs.

In parallel to the development of these
technologies, a step by step legal regulation is
needed to address gaps and “grey areas” which
still exist, especially, at the junction of nation-
al and international legal norms applicable to
SMRs.

It is recommended that the IAEA plays a
leading role in arranging and coordinating this
process.

47 Facilitating International Licensing of Small Modular Re-
actors. World Nuclear Association official website. Available
at:  http://www.world-nuclear.org/uploadedFiles/org/WNA/
Publications/Working Group Reports/REPORT _Facilitat-
ing_Intl_Licensing_of SMRs.pdf (accessed April 30, 2022)
# Legal and Institutional Issues of Transportable Nuclear
Power Plants: A Preliminary Study. IAEA official website.
Available at: https://www.iaea.org/publications/10516/legal-
and-institutional-issues-of-transportable-nuclear-power-
plants-a-preliminary-study (accessed April 30, 2022)
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Abstract. Many countries in East and Southeast Asia have become undisputed leaders in
innovation in information technology and the digital economy. In doing so, substantial
high-tech Asian megacities have become growth points, which serve as experimental testing
grounds for technological innovations and offer pilot and special regulatory regimes for the
rapid deployment of promising innovations. The transformation of the socio-economic and
political life of individual cities and states is, in one way or another, inextricably linked to
the development and adoption of atypical regulatory institutions and systems.

The technological development of cities has recently been linked in one way or another to
the concept of the “smart city.” This definition means the comprehensive implementation
of intelligent technologies into the decision-making cycle in an urban environment for
monitoring, control, and regulation activities. This paper aims to identify the main features of
regulating the development, implementation, and application of innovative city technologies
in Asian countries that are leaders in the digital economy. Through the analysis of independent
rankings, the People’s Republic of China, Japan, Singapore, and the Republic of Korea are
chosen as such countries. These countries are united not only by their overall leadership in
the digital economy but also by the presence of cities leading in implementing innovative
technologies. The paper uses the methodology of formal-logical analysis and comparative
jurisprudence, revealing the essence of the regulatory framework for the development,
implementation and application of urban smart technology in the selected countries. A
comparative study of the main provisions of regulations aimed at streamlining social
relations on the development, implementation, and application of intelligent technologies
in cities in the selected countries also allows us to develop proposals for the development
of Russian regulation in the application of smart technologies in cities.

Keywords: normative regulation of smart cities, comparative law, cyber ethics, cyber law,
law of the People’s Republic of China, law of Singapore, law of the Republic of Korea,
law of Japan.
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Jlanvnesocmounwiii hedepanvHulii yHugepcumen
Poccuiickas @edepayus, Braousocmox

Aunnotamusi. Muorue crpaasl Bocrounoit u FOro-Boctrounoit A3uu BBIIIIIN B 9UCIIO
OeCCITOPHBIX JIUIEPOB HHHOBAIMH B chepe nHPOPMAIIMOHHBIX TEXHOJIOTHIA U IIH(POBOI
SKOHOMUKH. [Ipr 3TOM TOUKaMu pocTa CTal OTPOMHBIE BEICOKOTEXHOJIOTHYHBIE a3MaTCKHIE
METaIlOJIUChI, KOTOPBIE HE TOJIBKO CIYXAaT YKCTIEPUMEHTAIBHBIMH TTOJIUTOHAMH IS
BHEJIPCHUS B SKCILTyaTaIM0 HOBHHOK TEXHOJIOTHYECKOU c(hephl, HO M MPEIATraroT MHIOTHBIC
W CTICIAAIbHBIC HOPMATHBHBIC PEIKUMBI JIJIT OBICTPOTO BHEIPEHUS TEPCIIEKTUBHBIX
nHHOBaIMiA. TpaHchopMaIus COIMO3KOHOMHYECKOM 1 MOMTHUYCSCKOM KU3HH OTACTHHBIX
TOPOJIOB M TOCYJIApPCTB HEOTHEMIIEMO CBsI3aHa C Pa3pa0O0TKON M MPUHATHEM HETHITHIHBIX
WHCTUTYTOB ¥ CHCTEM HOPMATHBHOTO PETYIUPOBAHUSI.

Texnonornueckoe pa3BUTHE TOPOJIOB B TIOCIIETHEE BPEMSI TAK WIIM MHAYE CBSA3AHO C TTOHSATHEM
«YMHBI# Topo». [laHHas ne(hUHUINS O3HAYACT IIMPOKOE BHEPEHUE HHTEIICKTYTbHBIX
TEXHOJIOTHHA B UK MIPUHSITHS PEIICHUI B TOPOJICKON Cpeie ISt MOHUTOPUHTA, KOHTPOJISI
W pacropsAUTENILHON JesiTebHoCTH. Llens HacTosel paboThl — OIpeieiICHHEe OCHOBHBIX
0COOCHHOCTEH periaMeHTaIM| Pa3paOOTKH, BHSIPCHUS ¥ IPUMEHEHHUS TEXHOJIOTHI «yMHBIX
TOPOJIOB» B CTpaHax A3WH, TWAUPYIONIHX B chepe nmuppoBoii skoHOMHUKH. [TocpeacTBoM
aHaJM3a HE3aBUCHMBIX PEUTHHIOB B KaY€CTBE TAKUX CTpaH BeIOpaHbl Kuratickas Hapoanas
Pecny6inka, Cunramyp, Pecriyonuka Kopest u SInonust. JlanHble cTpaHbl 0ObeIUHSET
HE TOJIBKO 00I1Iee JINIEPCTBO B IH()POBOM SKOHOMHUKE, HO U HAJTHYKE TOPOJIOB, JTHAUPYIOIINX
110 BHEJIPEHUIO YMHBIX TexHonorui. [IpoBeaeHne cpaBHUTEHHOTO UCCIIEIOBAHHST OCHOBHBIX
MTOJIOKEHU I HOPMATUBHBIX aKTOB, HAIIPABJICHHBIX HA YIIOPSIOYHMBAHHE OOIIECTBEHHBIX
OTHOIIIEHHH T10 TOBOAY pa3pabOTKH, BHEJIPESHUS W IPUMEHECHUS HHTEIICKTyalbHBIX
TEXHOJIOTUH B TOPOax BRIOPAHHBIX CTPaH, TAKXKE IMO3BOJISCT BRIPAOOTATh MPEIOKCHHS
10 Pa3BUTHIO POCCUICKOTO PETyJIUPOBaHUsS B chepe MPUMEHEHUST YMHBIX TEXHOJIOTHI
B ropozax. B pabore ucmonas3yeTcs MeToa0J0THS (HOPMaTBHO-TOTHYECKOTO aHaTh3a
Y CPaBHHUTEIHHOTO MPABOBECHHS, YTO TIO3BOJISIET PACKPHITH CYIITHOCTH OCHOB PETYIUPOBAHUS
pa3paboOTKH, BHEPCHUS U TIPUMEHEHHUS TOPOJACKHX HHTEIUICKTYaIbHBIX TEXHOJIOTHUH
B BBIOpAHHBIX CTpaHaXx.

KuioueBble cj10Ba: HOpMaTUBHAS PEITIaMEHTAINS YMHBIX TOPOJOB, CPAaBHUTEIBEHOC
MpaBoOBEACHHUE, KHOSPITHKA, KHOepIpaBo, mpaBo Kuraiickoit Haponuoit Pecrybnuku,
npaBo CuHramypa, mpaBo Pecryonuku Kopest, npaso SInoxum.
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Beenenne

Bo MHOTOM HEOOXOIMMOCTE BHEAPCHUS
HMHTEJUIEKTYaJIbHbIX TEXHOJIOTHIl B Cpesy coBpe-
MEHHBIX MEraIroJINCOB CBSA3aHa C yBEIIMYCHUEM
UX TEPPUTOPUI, POCTOM YHUCIIa JKUTEJIEH U TIOBbI-
[ICHUEM CJIOKHOCTH TOPOACKOI HHPPACTPYKTY-
pwt 1 ceteit kommynukanui (Kpusornna, 2021).
VYipaBieHue COBpEMEHHBIM I'OPOJIOM CTAJIO Ha-
CTOJIBKO CJIOKHBIM, a TPEOOBaHUS K KQUECTBY
[IPUHUMAEMBbIX PELIEHUI HACTOJIBKO BBICOKH-
MH, 4TO npuMeHeHue U T-unHoBanuii ABiseTcs
HE JJaHbIO MOJI€, a AJIeMEHTapHON KU3HEHHON
HEOOXOIMMOCTRI0. BHETpEeHIE TeXHONIOTHIT yM-
HBIX TOPO/IOB 00YCJIOBJIEHO U BO3PACTAIOLIUMU
MOTPEOHOCTSMH UX JKHTEJNEH, KOTOPBIE XOTSIT
BUJIETH CPEY, B KOTOPOM OHM HaXO[AsTCs, BCe
Oonee 3pPpeKTHBHON, YIOOHOH 1 GE30MaCHOM.
[TockosbKy 4esnoBeYeCKuil pecypc CTaHOBUT-
Cs pelIaoIIUM JUIS TOPOJOB U FOCYIapCTB,
IOPHCAUKITNN OOPIOTCS 3a IIPUBJICYCHUE BBICO-
KOKBaJIU(HUIIIPOBAHHBIX KaJIPOB, B TOM YHUCIIE
C TIOMOLIBIO CO3/1aHUS] HOPMAaTHUBHBIX YCJIIOBHUI
JUJ1 BHEJIPEHUs] YMHBIX TEXHOJIOTMH B rOpOJI-
CKYIO cpeny.

Konuenuust ymHoro ropoaa

Konmenmuss yMHOrO Topona IoApasy-
MeBaeT WT-TexHomOTMH B TOpOAaxX, XOTS
U HE OTPaHMYMBACTCS TAHHBIM CBOWCTBOM.
TepMuH Bce dYalle HCIOJIB3YeTCS BO MHOTHX
oTpaciiax 0e3 SCHBIX ONPENeIICHUI U MOHST-
HBIX XapaKTEPHCTUK TOTO, YTO OH 00O3Hada-
eT. Takas HESCHOCTH NMPHBOAWUT K ITyTAHUIIC
CpPeIH WCCiIeoBaTeNed, MOTUTHKOB, pa3pa-
OOTYHMKOB, KOTOpBIE 3aHUMAIOTCSI, KaK WM
KakeTcs, yMHbIMU Topoaamu (Albino, 2015).
«YMHOCTB» TOpOAa HEIb3sl OMPEACTUTH MpPO-
CTO 4epe3 mcnonb3oBanue MU u npyrux uH-
TEJUICKTYyalbHBIX W HH(QPOBBIX TEXHOIOTHH
B ropoxckoii cpeme. CorimacHO KIIaCCHYECKO-

My TIOHUMAaHUIO0, KyMHBII TOPOA — 3TO OoIree
ymoOHast TOPOICKas cpefa AJIs TTOJIb30BaTeNs,
9eM B Cllydae, KOrZa MBI IIPOCTO BHEIPUIU
WHTEIUICKTYalbHBIE TEXHOJOTHH. YMHBIH TO-
PO TOJDKCH alalTHPOBATHCS K TOTPEOHOCTIM
MOJTB30BaTEe U MPEIOCTABISITH CIICIHAIIN-
3UpPOBaHHBIC MHTSPPEHCHI TSI OTIPEIEIEHHBIX
rpynn u 3anpocos (Nam, 2011).

Bce dame ypoBeHb «yYMHOCTH» TOpoOIa
OIIPEIEIISIETCS Yepe3 CTEICHb BBIPAKCHHOCTH
XapaKTepHBIX MpPH3HAKOB. Tak, HEKOTOpHIE
aBTOPBl TPAKTYIOT «yMHOCTB» Uepe3 ypo-
BEHb MHTETPALUU PA3IUIHBIX TOPOACKHUX CH-
cTeM (TpaHCHOPT, SHEPreTHKa, 0Opa3OBaHWE,
3IpaBOOXpAaHCHUE, 3/MaHUs, (U3NUecKas HH-
(bpacTpyKTypa, IpOIOBOJILCTBHE, BOAA H 00-
miecTBEHHas: 0€30IacHOCTH) B €AMHOE IIEJ0e
(Dirks, 2009). To ecTb BpsiJ TU MOKHO OyJeT
OTHECTH K YMHBIM F'OpPOaM arjIoOMepamuio, Te
CepBUCHl B Pa3INYHBIX cepax, MyCTh daxe
ocHoBaHHbIe Ha I, pa3po3HEHBL.

[pyrue y4eHble ONpeAesioT «YMHOCTEY
gepe3 MIECTh OCHOBHBIX KOMIIOHEHTOB. DTUMHU
KOMITOHEHTAMH SIBIISTIOTCS: YMHAsI JKOHOMIIKA,
yMHasi MOOWJIBHOCTH, YMHAsl OKpYIKaromas
cpema, YMHOE HacelIeHHEe, YMHOE IIPOKUBAHUC
U yMHOE yIpaBJeHHe (smart economy, smart
mobility, smart environment, smart people,
smart living, and smart governance) (Giffinger,
2010). DT aBTOPHI ONMUPAIOTCS HA TPATUITAOH-
HBIE U HEOKJIACCHUYECKIE TEOPHH POCTa U pas-
BUTHS TOPONIOB: PETHOHAIBHYIO KOHKYPEHTO-
CIIOCOOHOCTH, SKOHOMUKY TpaHcmopTa u UKT,
TIPUPOIHBIC PECYPCHI, YCIOBEUCCKII H COLH-
QITBHBIN KaIUTaJ, Ka9eCTBO JKU3HU U yJaCTHC
YIICHOB OOIIECTBA B )KU3HU TOPOJIA.

O030p HAy4YHOH JHTEPATYpHI, TOCBS-
IIEHHOH YMHBIM TOpOJaM, IMOKa3bIBaeT, UTO,
XOTSI HHTEPEC K MPABOBBIM BOIIPOCAM pacTeT,
OONBIIMHCTBO MyONHUKAIMA  TO-TIPE)KHEMY
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MPUXOAAT U3 obnacTeil TEXHOMOTHH, ypOaHH-
CTUKH, DKOJIOTUU ¥ COIMOJIOTHH, a HE IpaBa.
B paborax B OCHOBHOM paccMaTpPUBAIOTCS
COIIMaJTbHEIE, TOPOJCKIE, ITOJUICHCKIE U JKO-
JOTHYECKUE MPEHMYIIECTBa YMHBIX TOPOJIOB,
a He BBI3OBHI mx perynupoBanus (He, 2022).
Yarmie uccaeqoBaTenu CMOTPSIT Ha YMHBIE TO-
poma KpailHE ONTHMHUCTHYHO, IPOTHO3HPYS
MIPEUMYIIECTBA U TIOJIOKUTEIBHBIE d(P(PEKTHI
BHEJIPCHHSI YMHBIX TEXHOJIOTHH, HE YIeIsis
JOCTaTOYHOT'O BHUMAHHSI PHCKaM M BBI30BaM,
KOTOPEIC CICAYIOT 32 IPUHATHEM HHHOBAIIHA.
Tak miam wHaue, T100ass TEXHOJOTHS, KOTOPAst
CYIIECTBEHHO BIIMSICT HA )KH3Hb JIIOJCH, TOTK-
Ha TPUMEHSTHCS B OIPENEICHHBIX pPaMKax,
9TOOBI MUHIMH3HPOBATH PUCKU U TapaHTUPO-
BaTh 0€30MMaCHOCTH IS JIONEH, KOTOPBIC MU
B OTHOIICHUU KOTOPHIX €€ IIPUMECHSIIOT.

MeToaoJi0orust McCJIeI0OBAHUS

Poccust oTHOCUTENBHO HENAaBHO 3asBHIIA
0 TIPETeH3MAX Ha JHAEPCTBO B chepe pa3Bu-
THUSI «YMHOCTH» CBOUX ropojoB. [losBuinck
[epBbl€ MONBITKU CO3J1aTh OCHOBY IS PEry-
JTUpOBaHMS JaHHOW cdepbl. 18 mas 2022 r.
MUHHCTEPCTBO CTPOUTENBCTBA U JKUIIMILIHO-
KOMMYHAJIBHOTO X03diicTBa P® yTBepauio
CTaHIapT yMHOro ropoga'. B Hero Bomuiu
18 tematnyeckux OJokoB. [lomMmuMo yxke cy-
IIECTBYIOIIUX pPAa3AeioB IO MH(YPOBU3AIIUU
TOPOJICKHUX YCIYT TOSIBHIJIUCH OJIOKH, CBSI3aH-
HbIE C WHHOBallMsIMH B COIMANBHOIN cdepe,
B TOM YHCIIC B 00pa30BaHUU U 3APaBOOXPaHE-
Huu. XoTs Poccust n mobuiach CyniecTBEHHBIX
YCIIEXOB B BOIPOcax HHU(POBU3AINH TOPOJIOB,
OHa TIOKa HE SBJISIETCS MUPOBBIM JIUJAEPOM
B JJAaHHOM 001aCTH.

AHanm3 3apy0OeKHOTO OIBITa B JTOH
cepe MOKET CYNIECTBEHHO IOMOYb B OIICH-
K€ BO3MOYKHOCTEH MPUMEHEHHUs U BbISIBJICHUS
MyTel pa3BUTUS POCCUUCKOW PEryasaTOPHON
MOMUTUKH. [IJ151 uccneioBaHusl MEXaHU3Ma pe-
TYJTUPOBAHUS YMHBIX TOPOIOB OBLI OBI KpaiiHe
HWHTEPECEH OIBIT T'OCYIapCTB, KOTOPHIE BO3-
[JIaBJISIIOT MUPOBbIE HE3aBUCUMbIE PEUTHHIU
o BorpocaM nuposusanuu. [lomoOHbIN ana-

1

ITpuka3z Muncrpos Poccum or 11 mas 2022 . Ne 357/
np. IlepedeHp 0a30BBIX M JOMOJHUTEIBHBIX IOKa3aTeNei
urdpoBU3ALMU TOPOACKOro xo3siicTBa — CTaHgapT « YMHOTO
ropoza».

JU3 TIO3BOJIII ObI BBISIBUTH IEPCICKTUBHBIC
HAIIPaBICHHUSI Pa3BUTHUS POCCHUICKON HOpMa-
THUBHOHN 0a3bl ISl PETyTUPOBAHUS YMHBIX TO-
POMIOB.

B xauecTBe cTpaH, BHIOpaHHBIX ISl HC-
CIICIOBaHMUSI, OBLITH B3ATHl HMEHHO a3MATCKUEC
rOCyJapCcTBa, JIMIUPYIOMIAE IO OJHOMY WU
HECKOJIBKMM HHIUKAaTOpaM, WMEIONIUM OT-
HOIIeHWe K nu(ppoBol SKOHOMHKE. B kaue-
CTBC MHIUKATOPOB OBLIN BBHIOPAHBI ITO3HUITHH
B MHPOBBIX PEHTHHTaX KOHKYPEHTOCHIOCOO-
HOCTH, TIOATOTOBIICHHBIX TION ATHIOH MHUPO-
BOT'0 SKOHOMHYECKOro ¢popyma (anri. — World
Economic Forum) B pamkax H3IaHHUN TJO-
0albHOTO OTYETa O KOHKYPEHTOCHOCOOHO-
cti B 2019 u 2020 rr. (anri. — The Global
Competitiveness Report Insight Report 20192,
The Global Competitiveness Report Special
Edition 20203).

TpeTsM TO pa3BUTHIO 3aKOHOIATEITh-
CTBA, CBSI3aHHOTO C IU(PPOBOH IKOHOMUKOH,
B YIOMSHYTBHIX BEIIIC PEUTHHTAX SBIISICTCS
CuHramyp, KOTOPBHIH TakKe BXOIUT B Jie-
CATKY JYUYIINX II0 MHOTHM KpPHUTEPHUSM, CBSI-
3aHHBIM C nudpposm3anuei. Cpeau TuICpPOB
nudposm3anuu — Kurait (mepBbrif mo pasme-
py pbiHKa 1M poBbix yciyr), HOxuas Kopes
(mepBast mo Baeapenuto MKT, ton-10 mo BHe-
IpeHuto IH(POoBOH HHPPACTPYKTYpHI, CIO-
COOHOCTH BHEIPCHHS WHHOBAIMH, MaKpo-
OKOHOMHUYECKHM  TIOKA3aTesiM  [UPPOBOI
Tpanchopmanun), Smonus (mepBas N0 pa3BU-
THIO YeJIOBEUYSCKOro Kamuraja, Tor-10 olmei
KOHKypeHTOcnocoOHocTH B mHIycTpuu 4.0,
pasMepy peIHKa HH(POBBIX YCIYT, BHEAPEHUIO
nupoBOH  MHPPACTPYKTYPHI, CIIOCOOHOCTH
BHENIpeHHUsT WHHOBammil). Takum o0paszom,
B KaUeCTBE CTPaH IS aHAJN3a OBLIH BEIOPAHBI
a3MaTCKUE JUACPH HMH(POBU3AIUHU, KOTOPEHIC
JOMUHHUPYIOT U Ha TII00aJIEHOM YPOBHE.

Crnenyer OTMETHTB, UTO a3HaTCKOE pPery-
TupoBaHue HHMPOBOU cdepsl KapAHHAIBHO
OTJIIMYAETCs] Ha YpPOBHE KOHIENIHH. Pery-

2 The Global Competitiveness Report Insight Report 2019 //
World Economic Forum / Editor Klaus Schwab. http://www3.
weforum.org/docs/ WEF_TheGlobalCompetitivenessRe-
port2019.pdf

3 The Global Competitiveness Report Special Edition 2020
//" World Economic Forum / Editor Klaus Schwab. http://
www3.weforum.org/docs/WEF_TheGlobalCompetitiveness-
Report2020.pdf
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JTUpoBaHHE CQepbl OHPPOBHIX TEXHOIOTHH
B cTpaHax Bocrounoii Asum OGasupyercs
Ha COBEPLUEHHO IPYTUX KYJIbTYPHBIX IPUHLIH-
rax ¥ yCTaHOBKax. 3amaj B HacTOsILEee BpeMs
MBITAETCS HAMTH OallaHC MEXIy HCIIOJb30Ba-
HHUEM JIJaHHBIX B KOMMEPUYECKUX LEIAX U CO-
LMAJIbHBIM 0JIaroM, BBITEKAIOLIMM U3 3aIIUThI
YaCTHOM JKM3HM M JOCTOMHCTBA JIMYHOCTH.
B 3amanHO# Maeoj0rMM MallMHBI HE MOTYT
o0jazaTh MOJHOW aBTOHOMMEH, TaK Kak 3TO
rpeporaruBa TOJIBKO 4YesloBeka. BocTouHas
A3ud ¢ ee TpaIUIIAIMHU KOHPYIIHAHCTBA, Oy I-
IU3Ma U aHWUMH3Ma 3a9acTYIO BBIIBUTAET 00-
IIecTBEHHOE 0J1aro Ha mepBblil wiaH. YernoBex
HE TPOTHBOIOCTABIISIET Ce0sS OKPYKAIOMIEMY
MHUpY, @ TAPMOHUYHO COCYIIECTBYET C MPUPO-
JIOH, OKPY>KaIOLIUMHU €0 BelllaMu U JPyTrUMU
moasmu (Kokuryo, 2022). Bo3M0oXHO, B 3TOM
KpOIOTCS TPHYUHBI ycmexa B cdepe pasBH-
TUS THPOPMAITHOHHBIX TEXHOJIOTHI B 00IIeM
n BHeApeHus I B wacTHOCTH.

[TockonbKy KOHLENLHS YMHBIX TOPOJOB
CBsI3aHA C IENBIM HAOOPOM XapaKTEPUCTHK,
MIPU3HAKOB M TEXHOJOTHM, CIUCOK KOTOPBIX
BApbUPYETCs OT MCClenoBarels K UCCIeoBa-
TEJI0, MBI BEIOEPEM OTACTBHEIC Chephl yMHOTO
ropoja, B KOTOpbIX U OyZeM IMPOBOAMUTHL HC-
CJIEZIOBaHHUsI BBISBJICHHBIX I aHAJIM3a CTpaH
(Kuras, FOxnoit Kopen, SAnonnn n Cunramy-
pa). B pabote OyayT aHaTM3UpPOBATHCS: OOIIAs
paMKa peryjaupoBaHus (B TOM YHCIE CTpare-
FUYEeCKUE JOKYMEHTBI) U YMHBIH TpaHCIOPT
(B IepBYIO OYepes OCCIIUIOTHEIN TPAaHCIIOPT)
KaK HEOOXOIHWMBEIH aTpuOyT CaMBIX IEpeno-
BBIX YMHBIX ['OPOJIOB.

1. O0mas pamMka pery1upoBaHus
(cTpaTeruyecKkue JOKyMeHTHI)
PaccmaTpuBaemble B cTaThe CTPaHbI MIPH-
HSUIM CTpaTernyecKue JOKYMEHTBI, Opeens-
IOLME Pa3BUTHE YMHBIX I'OPOJOB Ha JECATH-
netust Briepen. Tak, Kuraii, mpetenayromuii
Ha MHPOBOE TEXHOJIOTMYECKOE JIMJIEPCTBO,
Ha HAIMOHAJIBHOM YpOBHE NpHHsT Oomee 10
JOKYMEHTOB. llepeuncium akTbl, IPUHSATHIE
riocie 2014 1., ¢ yka3zaHueM rofia uX NPUHSITUS
W opraHa, KOTOPBIH pa3paboTall JOKYMEHT,
He BjaBasich B noapobHocTu: HaunonanbHbIN
miaH HoBoW ypOanuzamuu (2014-2020) (Mapt
2014, TocynapctBennsiii coBer KHP); 3ass-

JIEHHE O BOIIPOCAX, CBA3AHHBIX C YCKOPEHHEM
CTPOUTEILCTBA JEMOHCTPALIMOHHBIX IPOEK-
TOB MHTEJUIEKTYaJIbHOTO IPUMEHEHUs ropo/-
CKOTO OOIIECTBEHHOT'O TPAHCIIOpPTa (ampenb
2014, MUHUCTEPCTBO TPAHCIIOPTA); 3asIBICHHE
0 BOIIPOCAax, CBSI3aHHBIX C YCKOPEHUEM CTPO-
WUTEIbCTBA JIEMOHCTPALMOHHBIX IPOEKTOB
[0 MHTEJJIEKTyalbHOMY I[PUMEHEHHUIO TIO-
POACKOTO OOIMIECTBEHHOTO TPaHCIOPTa (HIOHB
2014, HarmmonapHasi KOMUCCHS TI0 Pa3BUTHIO
u pepopmam); PykoBopsimue Havaga MpoIBH-
YKEHU S, CTPOUTEILCTBA U Pa3BUTUS YMHBIX I'O-
ponos (aBryct 2014, HantmoHansHast KOMUCCHSI
0 pa3BHUTHIO U pepopmam); PykoBomsmue Ha-
yaja 10 NPOJABMKEHUIO Pa3BUTHUS YMHOIO TY-
pusma (saBaps 2015, Kuraiickas HanmoHa b-
Hasg aJMUHHUCTpauus Typu3Ma); 3asBieHHE
0 COOTBETCTBYIOMIEH paboTe 10 COACHCTBHIO
TpaHchopMay ¥ MOACPHHU3AINH TH(PPOBBIX
ropoyioB B yMHBIE Topona (mait 2015, Hammo-
HaJBHOE OIOpO reoje3nu, Kaprorpaduu u re-
orpacdun); MHPOpMAITMOHHBIE PYKOBOISIITIC
Hayajia 10 CO3JAaHHUI0 U IPUMEHEHUIO CHUCTe-
MBI CTAaHJIAPTOB YMHOI'O TOpojia U CHUCTEMBI
OIICHOYHBIX TIOoKa3arenen (okTsaopnr 2015, Ha-
LIMOHAJIbHAsA KOMHCCUS 0 cTaHjaapTam); He-
CKOJIBKO MHEHHUH O JajibHeHIlIeM yKperjJeHnu
[JIAHUPOBAHUS W YIPaBJICHUS TOPOACKUM
IJIAaHUPOBAHUEM W CTPOUTENBCTBOM ((heB-
panb 2016, T'ocynapctBennsiii coBer KHP);
TexHUYECKWI IUIaH TOCTPOEHUsS IUIaThop-
MBI TIPOCTPAHCTBEHHO-BPEMEHHBIX OOJBIINX
JMaHHBIX yMHOTO Topona (2019) (saBaps 2019,
VYipasieHue IpUPOIHBIX PECYPCOB)*.

Kax Buaum, B Kutae orcyTcTBYeT crieru-
aJbHBI OpraH, OTBETCTBEHHBIN 3a pa3BUTHE
YMHBIX TOPOJIOB Ha HAIMOHAJIBHOM YPOBHE.
[Ipu 310 BOHpPOC «YMHOCTH» TOPOJOB Ha-
CTOJIBKO Ba)K€H, YTO OH HE pa3 Monajaal B [oje
3peHue TJIaBHOIO aJIMHHHUCTPAaTUBHOIO Opra-
Ha KHP — TocymapctBenHoro coBera. XOTs
OoJbIIast 4acTh MEPEYNCICHHBIX JOKYMCHTOB
HE COJIEPKUT IPABOBBIX HOPM HUJIK HOPM «MST-
KOT'O PEeryJHupOBaHUSA», IOJIOKEHUS BBILIEY-
MOMSIHYTBIX aKTOB ONpPENENSIOT B TOM YHUCIIE
pa3BUTHE HOPMAaTUBHOW 0a3bl, CBsS3aHHOU
C YMHBIMU TOPOJIaMH.

4

Cwm. nozmpo6no: He W., Li W., Deng P. Legal Governance in
the Smart Cities of China: Functions, Problems, and Solutions
// Sustainability (Switzerland), 14(15), 2022. 9738.
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B Kurae orcyTcTByeT crienualibHBINA 3a-
KOH, PErIAMEHTHUPYIOIINI OTHOIICHUS, BO3-
HUKAOIIKE IO MOBOJY YMHBIX TOpPOJIOB. Tem
HE MEHEE psJl aKTyaJbHBIX IS YMHBIX TO-
POZIOB BOIIPOCOB OXBATBIBAETCS CYIIECTBYIO-
muMH 3akoHamu. Tak, KuOepOe30macHOCTh
YMHBIX TOPOJIOB PETIIAMEHTHPOBAHA TTOJIOXKE-
HUSIMA TaKWX 3aKOHOB M HOPMATHBHBIX aK-
TOB, KaKk 3aKoH 0 KnbepOe30macHOCTH, 3aKOH
0 0e3omacHOCTH MaHHBIX® U 3aKoH 0 6OpLOe
C Teppopu3MoM’, B KOTOPBIX Pa3bACHIIOTCS
OCHOBHBIC TPEOOBAHUS K YIIPABICHUIO KHOEp-
6e3onacHocThIO. B 00nacTu ynpasnenus nan-
HBIMH YMHBIX TOPOJIOB TJIABHYIO POJIb UTPAET
I'paskTaHCKU# KOIEKC®, KOTOPBIA COMEPIKUT
MPUHIUIEI 3aIIUTHl JIAHHBIX U BUPTYyaJbHOU
COOCTBEHHOCTH B CETH, a TaKKe IMpeiaraet
MEXaHHM3M 3alUThl JIMYHOW HHPOPMAIIHH, KO-
Topas Oblja onyOJIMKOBaHA.

B nokymente «Heckonbko MHEHUU
0 JaibHEHIIEM YKPETUICHWH ILIAHUPOBAHUS
W YTOpaBJICHUS TOPOJCKHM IJIAHUPOBAHUEM
W CTPOUTEILCTBOMY, MpUHSITOM ['OCccoBeTOM,
MPSIMO CKa3aHO O JIMJAMPYIOMEH PO TMpaBa
B yIIpaBJIeHUH YMHBIME ropogamu’. CoriiacHo
CT. 24, TpeOyeTCcsl COJCHCTBOBATD YIIPABICHHIO
TOpo/IaMH B COOTBETCTBHUU C 3aKOHOM. J[ms
aJlanTauy K HOBOW CUTYallMu U HOBBIM Tpe-
OOBaHUSIM TOPOACKOTO TNIAHUPOBAHUSI, CTPOH-
TEIbCTBA YMHBIX TOPOAOB M yIPABICHUSI UMH
HEOOXOIMMO YCHJIMThL PabOTy IO CO3JIaHHUIO,
TIePEeCMOTPY U OTMEHE 3aKOHOB M ITOCTAHOBJIE-
HHUA B KIJIFOUEBBIX OO0JIACTAX, CPOPMHUPOBATH
CHUCTEMY 3aKOHOB W TIOCTAaHOBIIEHUM, OXBATHI-
BAIONIUX BECh MPOIECC TOPOJCKOTO TLIIaHUPO-

5 Translation: Cybersecurity Law of the People’s Republic

of China (Effective June 1, 2017), https://www.newamer-
ica.org/cybersecurity-initiative/digichina/blog/translation-
cybersecurity-law-peoples-republic-china/

¢ Translation: Data Security Law of the People’s Republic of
China (Effective Sept. 1,2021), https://digichina.stanford.edu/
work/translation-data-security-law-of-the-peoples-republic-
of-china/

7 3akon Kuras o Gopsbe ¢ Teppopusmom (2018 1),
https://ru.chinajusticeobserver.com/law/x/anti-terrorism-
law-20180427

8 T'paxnanckuii kogexe Kurast, https://ru.chinajusticeobserv-
er.com/law/topics/civil-code

? Several Opinions of the Central Committee of the Commu-
nist Party of China and the State Council on Further Strength-
ening the Management of Urban Planning and Construction,
http://www.gov.cn/zhengce/2016-02/21/content 5044367
htm

BaHUs, CTPOUTEIHCTBA U YIpaBIeHUs. Takke
MIPOBO3IJIANIACTCSI, YTO HEOOXOAMMO YCHIIH-
BaTh KOPPEIALHIO MEKIY IPUHUMACMbBIMH 3a-
KOHaMU U uX 3(Q(PEKTOM B OTHOIICHIH YMHBIX
TOPOJIOB.

OnHUM W3 CTPaTerHYecKuX JOKYMEH-
ToB B CHHTamype, ONpEIeIsIONINM Harpas-
JICHUS Pa3BUTHUS B OOJIACTH YMHBIX TOPOJIOB,
sBisiercst HanmonaneHast crparerust CuHra-
mypa B cepe HCKYCCTBEHHOTO HWHTEIJICK-
ta'’. Tpanchopmupyromyio poas B Crpare-
THH BBITTONHSIOT 5 HAIMOHABHBIX ITPOCKTOB
Baenpenuss WM. Kaxnaplii W3 HUX HaIpas-
JCH Ha pEIICHHE KIIOYEBBIX KOMIUIEKCHBIX
COIMATBHO-PKOHOMUYeCcKHX 3amad CHHramy-
pa. Crpana, xoTopast (paKTHIECKU SBISCTCS
OIHHIM TOPOIOM, Ha IPOTSHKEHIH HECKOTBKUX
JET OIS 3aHUMAeT JINTUPYIOIINE TTO3UITUN
B MHUPOBBIX pedTuHrax BHeapeHus UT-peme-
HUH 1711 YMHBIX ropomoB. CTpaHa IO3UIHO-
HUpyeT ce0si Kak yMHEHIInH ropoja-Harus',
MIOTOMY OJHHM W3 IIPOCKTOB HAIIHOHAIHEHOTO
Macmitaba B chepe MU sBnsroTcs «Oecnepe-
OoliHble W 3((EeKTUBHBIC MYHHIIUTIATBHBIC
yeayrmy. 3amada mpoeKTa — CIeNlaTh MyHHIIH-
MaJbHBIC YCIyTH 0oJiee TOCTYMHBIMHA, HaICK-
HBIMH U CBOCBPEMEHHBIMH.

['maBHy10 pons B pasBuTuu CHHTamypa
KaK YMHOTO TOpOJla HTPacT mporpamma «YM-
Hast Haws»y. B 2014 romy, xorma mporpaMmma
TONBKO CTapTOBaja, IMpeMbep-MuHHCTp CHH-
ramypa Jlu Cstap JlyH sBHO 0003HAYIII MHC-
CHIO W HAIpPaBICHHUS NTAHHOW HHHUIAATHBEL.
Bo-miepBrIX, OHA HalleleHa Ha MCHOIH30BAHUE
UKT, cereli  JaHHBIX ISl YIyUIICHHUS KU3-
HU, CO3MaHUS IOTONHUTEIBHBIX BO3MOXKHO-
CTeH W TONICpPKKU coolmecTB. Bo-BTOpHIX,
JIOJDKHA OBITH CpOopMHUpOBaHA cpena, B KOTO-
pOH JTIOH JKUBYT OCMBICTICHHON W TIOJTHOLICH-
HOU JKU3HBIO, OCCIPENSTCTBEHHO HCIIONB3YS
TEXHOJIOTHH, U B KOTOPOH CO31aHBI BOZMOKHO-
ctu s Beex (Seng, 2016).

CornacHo pyKOBOJACTBY IO pealin3alliu
MpPOEKTa «yYMHas HaNIHsI» eme OJHOH oco-

" The Singapore National Al Strategy, https://www.smart-
nation.gov.sg/files/publications/national-ai-strategy.pdf (mara
oOparenus: 16.07.2022).

' Singapore topped the IMD-SUTD Smart City Index for
3rd year running, https://www.smartnation.gov.sg/about-
smart-nation/our-journey/achievements (mara oOpamieHus:
16.07.2022).
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O6ernocTeio CHHTamypa SBISICTCS TO, YTO
OH ydacTByeT B [IpaBuimax TpaHCTpaHHIHOU
koHpuaeHnnanbHocTH ATOC (CBPR) 1 npu-
3HAHUW KOH(DHICHIIMATIBLHOCTH JJIs 00padboT-
yukoB JaHHBIX (PRP). Cucremsr CBPR/PRP
ATDOC mpenocTaBislioT y4YacTHUKAM BO3-
MOKHOCTH TPaHCTPAaHUYHOH Iepenadn JaH-
HBIX, TIOCKOJIBKY BCE OHH HPHICPKHBAIOTCS
yTBepxkaeHHoro ATOC crangapTHOro Habo-
pa ceprupuKanUOHHBIX TpeboBaHuii'?. Dto
MHUHHMH3UPYET MPoOIIeMy, CBI3aHHYIO C TEM,
YTO OPTraHM3AIMsAM IPUXONHUTCS CIEIOBATh
MpaBUJIaM HECKOJBKHX IIPABOBBIX CHCTEM,
KOTJla OHH pabOTaIOT B HECKOIBKHX YKOHOMU-
kax ATOC.

B Pecnybnuke Kopest Ha TaHHBIF MOMEHT
pa3BUTHE YMHBIX TOPOIOB HIET COTJIACHO
3-my I'enepanbHomy miaany Ha 2019-2023 rr.”
B otimume ot Kutas u Cunaramypa B FOxHoM
Kopee yMHBIM ropogaM IMOCBSIICH OTACTBHBIN
3aKkoH (Smart cities Act 2017, moiHOe Ha3BaHHE
Smart Cities Creation and Industry Promotion
Act)'*. B 1aHHOM HOPMATHBHOM aKTE MOHSTHE
«YMHBIH TOpOI» OIpenensieTcss KakK yCTOU-
YUBBIA TOPOJ, KOTOPBIM MPEIoCTaBiIsACT pas-
JUYHBIC TOPOJICKUE YCIYTH HAa OCHOBE TOPOJI-
CKOH MH(PACTPYKTYPHI, IIOCTPOCHHOU ITyTeM
KOHBEPICHIIMH W COUYCTAHHS CTPOUTEIBHBIX
1 THPOPMAITHOHHO-KOMM Y HIKAITHOHHBIX TEX-
HOJIOT W JUTS TOBBIIICHUSI KOHKY PEHTOCIOCO0-
HOCTH ¥ Ka4ecTBa >KM3HH. 3aKOH MMEeT MHO-
ro TOYEK IepecedeHus ¢ 3-uM [ eHepaIbHBIM
anoMm 2019-2023 rr., MOCKONIBKY ONpeaens-
€T MECXaHU3MBI KOHTPOJIS, BHEAPEHUS U TPH-
BJICUCHHS K OTBETCTBCHHOCTH 3a HapyIICHUE
mIaHa. AKT TaK)Ke CONEPXKUT MPOIEeTy Pl pas-
paboTKu W TPUHATHS [eHepaibHBIX ILIAHOB
Pa3BUTHS IS OTACTBHBIX YMHBIX TOPOJIOB.

12 Smart Nation: The Way Forward Executive Summary,
https://www.smartnation.gov.sg/files/publications/smart-
nation-strategy-nov2018.pdf

5 HI3AL AOE LA SetA = (2019~2023),
https://smartcity.go.kr/wp-content/uploads/2019/10/%E
2%98%85-%EC%A0%9C3%EC%B0%A8-%EC%8A%
A4%EB%AT7%88%ED%8A%B  8%EB%8F%84%EC%8B
%9C-%EC%A2%85%ED%95%A9%EA%B  3%84%ED%
9A%8D  1923-%EB%B  0%9C%EA%B  0%84%EB%B
3%B 8.pdf

4 Smart Cities Creation and Industry Promotion Act https:/
www.law.go.kr/LSW/lIsInfoP.do?efYd=20170922&1-
81Seq=192559&ancYd=20170321&nwJoYnIn-
fo=N&ancNo=14718&chrClsCd=010202&efGubun=Y#0000

3aKoH MOJpa3yMeBacT BBICOKOE BOBIIC-
YCHUE BIIACTH, OM3HEC-COOOIIECTBA, KUTEICH
TOPOJIOB B 00CYXAeHHUE Kak odriero ['enepans-
HOTO TJTaHa YMHBIX roponoB Kopew, Tak u oT-
JETBHBIX JIOKAIBHBIX INIAHOB KaXKIOTO TOPO-
na. 3HaYUTEIbHAs] YaCTh HOPMATHBHOTO aKTa
MOCBSIIIIEHA TIPOLIEAYpPaM BOBJICUCHUS U 00-
CY)KICHUS IIHPOKUMH CJIOSMU HHTEPECAHTOB
IJJAHOB Pa3BUTHUS YMHBIX TOPOJOB M HX BHI-
TIOJTHCHUS.

SlmoHUsT pa3BUBaeT ropofa W PErHOHBI
MIOCPECTBOM BHEIPEHUS CHCTEM HCKYCCTBEH-
HOTO WHTEIUICKTa. B cTpaHe mpuHSATA CBOS
BepCHs KOHIENIINU YMHBIX ToponoB. B fmo-
HUU pean3yeTcsi HHAIIHATHBA CO3IaHuUs TOPO-
JIOB, YIIpaBJIsIEeMBIX Ha ocHOBe MaHHBIX (Data
Driven Cities). be3ycnoBHo, yka3aHHasi KOH-
mennus paboTaeT 1mo oOMEeMHUPOBBIM TPHHIIA-
maM pa3BUTHS, ONHAKO B SITOHCKOM MPaKTHUKE
BO MHOTOM IIPHCYTCTBYIOT OCOOCHHOCTH YHH-
KaJIbHOH SITIOHCKOM KOHIIEHITMH MaTHUA3YKYpPH
KaK HHCTPYMEHTa TOPOACKOTO TUTAHUPOBAHUS.
JlOCTIOBHO TEpPMHH «MAaTHUA3YKypH» IIEPEBO-
IUTCS KaK «CO3UIAaHUE ropoaay, mMesl Ha 0o-
Jiee TIIyOMHHBIX YPOBHSX 3HAYCHHE OCO3HAH-
HOT'O YIIPaBIJICHHUS ¥ TUITAHUPOBAHIS TOPOICKOH
cpexsl ¢ 3a00Tol W yBakeHHeM. Tpanmumum,
AIIEMEHTHI KYJIBTY PbI, TPOMBITIIICHHEBIE CTPYK-
TYPBI B IPOYHE DIIEMEHTHI TOPOJIa PACCMATPH-
BalOTCsA B ATOM (puiiocopckoM Tomxonme Kax
9acTH €IUHOTO OPTaHU3MA.

SInoHMs 0HA M3 EPBBIX CTaNa Pa3BUBATh
KOHIICIIITMIO YMHBIX TOPOAOB H IIPETBOPITH
ee B ku3Hb (Zhejing, 2018). Ctumysom st
TIOBBIIICHHS] «YMHOCTH» TOpPOIOB B SmOHUHU
MOCTYKWJIH Pa3IHIHBIE JKOJIOTHYCCKHUE, CO-
[UaTbHBIC U SKOHOMIUECKHue mpooiemsl (Wei,
2017). Cpenu Takux mpoOieM: HEXBaTKa pe-
CYpCOB, YacTble CTUXUHHBIC OCICTBUS, Maas
TEPPUTOPHSI U OONBIIOE KOIHYESCTBO JIFOICH,
CTapeHHe HACEICHUS U HU3Kasl POXKITAEMOCTH,
VS3BUMOCTh K TIOCIEACTBUSM TJI00aEHOTO
MOTEIUICHUs. SIMOHUS TpuIep)KUBaeTCsl KOH-
HeNIUH TUJIAHUPOBAHUS W CTPOUTEIHCTBA,
KOTOpasi OPHEHTHPOBAaHA Ha YEIOBEKa W CTa-
BUT BO TJIABY YTJIa DKOJIOTHMYECKUE BOIPOCHL
Pa3BuTne AMOHCKHX YMHBIX TOPOAOB TaKKe
3aBHCUT OT psila T'OCYJapCTBEHHBIX CTpare-
T 10 TIOCTPOCHHUIO IU(PPOBOTO OOIIECTBA,
TaKuX Kak crparerus «e-Japany (E: electronic)
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2001 roma, ctparerust «U-Japan» (U:
ubiquitous) 2006 roma u crpaterus «I-Japany»
(I: information) 2009 roma (Yu, 2015). CyTs
MOCeTHEe CTPAaTerHd COCTOUT B CO3/IaHUU
PETYISTOPHBIX YCIOBHHN TSI pa3BUTHS 0OIIe-
CTBa, HHTCTPUPOBAHHOTO C MHU(POBBIMU TEX-
HOJIOTHSIMH U KOMIIBIOTEPHOH HH(pOpPMALINEH.

B pamkax oOmerocynapcTBEHHBIX HWHU-
nuaTtuB mepexona K «OOmecTBy 5.0» co3ma-
HHE YMHBIX TOPOIOB B SIMOHWH CTaio OTHOMN
13 IPUOPHUTETHBIX MEp IO PEIICHUIO COIHAIb-
HBIX U YKOHOMHYECKHX IpPOOJIeM, CBI3aHHBIX
C MOOWJIBHOCTEIO, 3IpaBOOXpaHEHUEM, TY-
pHU3MOM, SHEPTeTUKOM, IKOJIOTHEH, (HHaHCa-
MH, TOCYIapCTBEHHBIMH yciayramu. HemaBHo
STIOHCKAHN MapiaMeHT MPHHSIT «3aK0oH 0 nug-
POBBIX TpOIEAypax» M YCKOpeHHS IHd-
pOBH3aIMK AIMHHHUCTPATHBHEIX MPOIEIYP
MIPaBUTEIBCTBA, KOTOPBIM, KaK OXXUIaeTcs,
MTOCTY>KUT Ba)KHOW OCHOBOM IS TIPOIBIKE-
HUS YMHBIX TOPOIOBY.

Perynsropuas monutuka Snonuu B cde-
pe pa3BUTHS YMHBIX TOPOJIOB HAIpaBJICHA
MpEeKIe BCEro Ha CO3MaHHE Topoma B TyXe
KOHIICNIIIUYN ycToW4dnBoOro passutus. [locmen-
Hee JEeCATUIICTHE BOIMPOCH YCTOHYHBOTO pas3-
BHTHUS CTAHOBSITCS BCE OOJiee aKTyaJbHBIMHU
1 BOCTpeOOBaHHBIMH Ha YPOBHE PYKOBOJICTBA
PETHOHOB M KPYITHBIX MYHUIUIIAIUTETOB PD,
a TakKe 3a pyOexoM. « DKOJIOTHIecKasi MOJICIb
ropoma», W3JaHHAas KaOWHETOM MHHUCTPOB
SnoHuu, MO3BOJSIET MOCTPOUTH YCTOMYHMBBIN
HU3KOYTJICPOTHBIH TOPOJ MyTeM 3HAYUTEINb-
HOT'O COKpPAIICHUS BEIOPOCOB ITAPHUKOBBIX Ta-
30B 1 SIBJISIETCS] OCHOBOH JJTS TIOIUTUKH Pa3BH-
THsI TOPOJIOB B Oyaymiem (Su, 2022).

Kak BHIHO W3 NpHBEICHHOTO aHAJH3a,
CyIIeCTByeT oOmmpHas HOpMaTHBHas 0a3a,
CBsI3aHHAsI C YMHBIMH TOPOJaMH, B a3HaTCKUX
CTpaHaX, JTUAMPYIOUINX B BOIpOcax HUPPO-
Br3anud. [IpUHATE MOOPOOHBIE KOHIICIIIUU
Pa3BUTUS YMHBIX TOPOIOB U 3aKOHOIATEIb-
HBIE aKTHI [T0 TOMY ITOBOIY Ha JOJITHE T'OIBI
Briepea. JlaHHBIC KOHIIENIINY U aKICHT B pa3-
BATHUU HOPMAaTHBHOU 0a3bl 3aBHCAT OT IKOHO-
MHYECKHUX, TeorpadMuecKux U KYJIBTYPHBIX
ocobeHHOCTEeH cTpanbl. Tak, SlnoHus ¢ orpa-
HAYCHHBIMH pEeCypcaMi, OKOJOTHUYCCKUMHU

15 Tokyo // About smart cities, https://www.aboutsmartcities.
com/smart-city-tokyo/

KaTacTpogaMy, BBICOKOW ILIOTHOCTHIO Hace-
JIEHUSI COCPENOTOYMIACh HA YMHOM YCTOHYH-
BOM ropoje, a CuHramnyp, sBISACh TOPOJIOM-
roCy/lapcTBOM, CJieJall CTaBKy Ha YMHBIN
ropoj-Hauuoo. Bee paccMoTpeHHBIE MOJIUTH-
KU IpelrnoaraloT 3HauuTesbuyo poib UKT
U MHTEJUJIEKTYyaJIbHBIX TEXHOJOIMH, a Takke
BBICOKYIO BOBJICUEHHOCTH obmiectBa. Hambo-
Jiee NepcreKTUBHBIM /U1 afganTanuu B Poccun
BBIIVIAIUT YCTAHOBKA HAa TEXHOJOIMU HCKYC-
CTBEHHOI'0 MHTEJJIEKTa KaK OCHOBBI YMHBIX
ropojoB. CrienyeT CTUMYJIUPOBATh U BBOJUTH
9KCHEPUMEHTAJIbHbIE ITPABOBbIE PEXKUMBI JJI5
MOOIIPECHUS pa3pabOTKH W NMPUMEHECHUS HH-
TEJUIEKTYaJIbHBIX PELIeHUH B pOCCUICKUX TO-
ponax.

WHTepecHO, YTO HEKOTOPBIE CTPAHBI Cle-
Jajdy CTaBKYy Ha Pa3BUTUE OTHEJIBHBIX arjo-
Mepanui, a Apyrue — Ha OOLIyI0 paMKy IS
pas3BUTHUsA ropojioB Beel crpansl. [lonxon, rae
CTaBKa OyJeT cellaHa Ha OTAEJbHbIE YMHbIE
ueHTpsl B Poccuu, yBEIMYUT pPa3pbiB MEX-
oy tepputopusiMu Poccuu M BBI30BET OTTOK
3 mepudepuitHbIX pernoHoB. CrTpaHe s
KOHTPOJIS TEPPUTOPUNH U YKpEIUJICHUS Cy-
BEpPCHHUTETA HEOOXOAMMO pPa3BUBATH yMHBIE
arnomeparuu B perumonHax Cubupu u Jlams-
Hero Bocroka. K coxanenuto, B Poccun ot-
CYTCTBYIOT CUCTEMHBIE MOJAXOJbl U MPAKTUKHU
TpaHc(hOpMallMK CYIIECTBYIOIINX HACeJICH-
HbIX IIYHKTOB B HHTEJUJIEKTyaJIbHbIE T'OPOJ-
CKM€ IPOCTpPaHCTBA U arioMepauuu. bonpiias
4acTh F'OPOJCKUX MHULMATUB B HAIPaBJIEHUU
IU(PPOBU3AIMH C TENBI0 00CSCIICUCHHS yCTON-
YUBOTO PAa3BUTHS HOCHT CTUXHIHBIN 1 OeccH-
cTeMHBIM Xapaktep. CoBpeMEHHbIE MOJXO0JbI
K YHpPaBJIEHUIO TOPOACKUMHU TEPPUTOPHUSIMU
U IUTAaHUPOBAHUIO UX Pa3BUTHUS HYKIAIOTCA
HE TOJIbKO B HOBOM T€OPETUUECKOM OCMBbICIIE-
HUHU, HO U B pa3paboTKe COOTBETCTBYIOIINX
METOJIOJIOT UM, allpOOUPOBAHHBIX U TOATBEPXK-
JEHHBIX Ha IPaKTUKE.

2. PeryasitopHasi NOJIUTHKA
B chepe yMHOI0 TPaHCIOPTA

becnunoTHBIN TpaHCHOPT SABIAETCS HE-
OTHEMJIEMBIM aTpuOyTOM YMHOTO TOpoja
Oyaymero. Ilpeanonaraercs, 4YTo BHeIpe-
HUE ABTOHOMHBIX TPAHCIHOPTHBIX PEIICHUHN
B TOpOJie TIOBBICHT MOOWIIBHOCTBH €0 KHUTE-
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JeH, YIYYOIUT SKOJOTHYECCKYI0 OOCTaHOBKY
1 BBICBOOOAWT 3HAYUTEIBHBIE IPOCTPAHCTBA
(Apewmurora, 2020). Takoe TpaHCTIOPTHOE pe-
IICHHE CIeJIaeT Topos Ooiee YA0OHBIM U ITPH-
CIOCOOJICHHBIM IO HYKJIBI Ka)KJIOTO Tpak-
JTaHUHA.

TparcnoptHas cepa B KHP perymupy-
eTcsl «3aKOHOM O 0e30IacHOCTH JOPOKHOTO
nerkenus» (Road Traffic Safety Law of the
People’s Republic of China)'®. B mapte 2021 1.
OOIIECTBEHHOCTH OBLIT TMPEACTABICH IIPOCKT
MIOTIPAaBOK B BHIMICHA3BAHHBIN 3aKOH, KOTOPHIE
KacaJuCh aBTOHOMHOTO aBTOTpaHcropra'’.
B osToM mpoekTe HEKOTOpHIE HCCIIenoBaTe-
JU OTMEYAIOT CTaThio 155, KOTOpasi BIEPBBIC
Ha 3aKOHOJATEIBHOM YPOBHE Pa3bsCHICT CO-
OTBETCTBYIOIIHE TpeOOBAaHUS K TECTHPOBa-
HUIO U OKCIUTyaTaIlH TPAHCIIOPTHBIX CPEICTB
C BO3MOXHOCTBHIO ABTOHOMHOTO BOYKJICHUSI.
Takke B HOPMAaTHBHOM aKT€ PETIIaMCHTHPY-
eTCsl pasrpaHHYCHHC IOPUIMYCCKOH OTBET-
CTBCHHOCTH 32 HApYIUICHUS IIPABHI TTOPOXK-
HOTO MIBIDKEHHS H JOPOKHO-TPAHCIIOPTHBIE
npoucmectBus (I'mobanbHBI atinac perynu-
pOBaHHSI MCKYCCTBEHHOTO WHTeIekTa, 2022,
c. 197-204).

Ortansl  OPMHUPOBAaHUS HOPMATHBHOU
0a3pl TeCTHPOBAaHWs OCCHIIOTHBIX TpaHC-
mopTHBIX cpenctB B KHP 3adukcupoBanbl
B «Crparernn pa3BUTHs WHHOBAalU{ B WH-
TEJUICKTYalbHBIX TPAHCIIOPTHBIX CPEACTBAX)
(Smart Car Innovation And Development
Strategy)'®. B miane, NpHIOKEHHOM K JIOKY-
MeHTy, kK 2025 r. 8 KHP 10mkHBI OBITH OKOH-
gaTeabHO O(OPMIEHBI CTaHIAPTHI M HOpMa-
TUBBL I OECHIJIOTHOTO aBTOTPAHCIOPTA.
CoracHO TEKCTY NOKYMEHTa ITOJKHBI OBITH
COPMYNHPOBaHE HOPMBEI 3aIllUTHl IIPaB
MOJTB30BaTENeH U IMOKyTaTeNel OeCITUIOTHBIX
aBTOMOOWIICH, B TOM YHCIIE TIpaBUIa MPOU3-
BOJICTBA, IIPOJA’KH, NHCIIEKIIHH, PETUCTPAIIUN

16 Road Traffic Safety Law of the People's Republic of China //
URL: http://www.gov.cn/banshi/2005-08/23/content_25575.
htm (nara obpamenus: 21.07.2022).

17 Notice of Public Consultation on the Road Traffic Safety
Law // URL: http://www.gov.cn/xinwen/2021-04/03/con-
tent_5597682.htm (nara obpauenus: 21.07.2022).

'8 Smart Car Innovation and Development Strategy//
URL: https://www.ndrc.gov.cn/xxgk/zcfb/tz/202002/
P020200224573058971435.pdf (mara obpareHus:
21.07.2022).

U OT3BIBa YMHBEIX aBToMoOmiei. [Ipemycmo-
TpeHa U pa3paboTKa CHCTEMBI HOpM Oe3ormac-
HOCTHM aBTOHOMHOI'O aBTOTpaHCIOpTa (TeCTH-
poBaHue, ayIUT, KOHTPOJIb).

Kuralickue BimacTu  IpeloCTaBISIOT
OTHOCHUTEIBHYIO CBOOOJY MECTHBIM Opra-
HaM B c(epe periraMeHTallid TECTUPOBAHUS
OecIIIOTHBIX aBTOMOOUIeH. HekoToprie my-
HULMNAJIUTETHl U PETHOHBI BOCIOJb30BAJINCh
[IPaBOM  CaMOCTOSITEIBHO  yCTaHaBJIHUBAaTh
MpaBUJIa TECTUPOBAHUS aBTOHOMHOI'O aBTO-
TpaHcropta. B 2022 1. mcnbiTaHus OecIu-
JOTHBIX aBTOMOOWJICH BBICIICH CTCTICHH aB-
TOMaTU3aluU ocylecTBiIsiuch B llexkune
u [II>HpuK3HE.

«IlexnHCKOE MYHMIIMIIAJIBHOE YIIpaBile-
HHUE JEMOHCTPAlMOHHONH 30HBI aBTOHOMHO-
ro BOXKJIEHUS BBICOKOI'O YPOBHS» IPHUHSIO
HOpPMATHBHYIO 0a3y AJIsI TECTHpOBaHUS Oec-
IUIOTHOTO aBTOTpancnopra eme B 2021 r. Op-
raH MECTHOro camoynpasiieHus uznan «Ilu-
JIOTHBIE MpaBHJIa peaju3aluu yIpaBieHUs
KOMMepLuaau3anueil TypUCTUYECKUX YCIIYT
ABTOHOMHOI'O BOXJEHHUS B DKCIEPHUMEHTAab-
HOU 30He» '°. TIpaBuiia COCTOSAT U3 BOCBMH
[JIaB M COJEp)KaT HCUEPIIbIBAIOIIME U IOJ-
poOHBIE crienupUKAUU IS TPENIPUATHN,
OKa3bIBAIOUIUX KOMMEpYECKHE TypHUCTUYE-
CKHE€ YCIyT'H, C TOUKH 3PEHUs PACCMOTPEHHUS
3asBOK, YIIPaBICHUS MPOEKTaMH, 0€30IacHO-
CTU CETEBBIX JaHHBIX, HaJl30pa 3a yCIyramu
u ynpaBieHus HapyueHusiMu (I'moGanbHbIi
aTyiac peryjJupoBaHUsl MCKYCCTBEHHOTO HH-
tesuekta, 2022, c¢. 197-204). OxHoii u3 oco-
OCHHOCTEH periaMeHTalli TEeCTHPOBAHUS
aBTOHOMHOI'0 aBTOTpaHcnopra B [lekune cra-
JIO pa3pelleHue Ha NPUMEHEHHE MOJHOCTHIO
OCCHUIIOTHBIX ~ TPAHCHOPTHBIX  cpeacTs?’.
B wione 2022 r. MyHHUIIMTIATbHBIMHU BJIACTSI-
mu Il3HpuxkdHA ObLIO0 M3AaHO «[lonokenune
00 yNnpaBJeHUU HHTEJIEKTYaJIbHBIMH MOJ-
KJIIOYEHHBIMU TPAHCIIOPTHBIMHU CpPEICTBaMU

19 Rules for the implementation of the pilot management of
the commercialization of autonomous driving travel services
in the pilot area of Beijing's Intelligent Connected Vehicle
Policy (trial implementation)// URL: http://bj.chinadaily.com.
¢n/a/202207/21/WS 62d8ab3da3101c3ee7ae0134.html (nara
obpamenust: 21.07.2022).

20 Commercial operation of autonomous driving presses the
"fast forward" button // URL: https://m.thepaper.cn/baijia-
hao 18034251 (nara obpamenus: 21.07.2022).
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B IIPHBIKIHBCKOW 0CO00H DSKOHOMHUYECKOM
30He» 2!, KOTOpPOE BCTYIMIIO B CHiy | aBrycra
2022 T.

CrpaTernuecKkue MHUIUATUBBI 110 Pa3BH-
THIO OecnuioTHOro TpaHcnopta CuHramypa
MEPEUNCIICHBI B TUTAHE «yYMHas Hanus» (Smart
Nation)?. TIlosTamHOe BHEAPEHHE aBTOHOM-
HOTO TPAHCIIOPTa WUIpaeT KIOUYEBYIO pOJIb
B BBINICYIIOMSHYTOM CTPAaTErHYecKOM IIJIaHe.
®dakTopoM ycriexa, COrjacHO TEKCTY JTIOKYMEH-
Ta, BRICTyIIAeT pa3paboTKa, MOAICPIKKa U TIpe-
TBOPECHHE B KWU3Hb Pa3yMHBIX MMOJMTHYCCKHX
M 3aKOHOATEIbLHBIX WHUIIHATHB.

BenoMcTBOM, KOTOpOE€ KOHTPOJHPYET
W HampaBJisIeT pa3pabOTKy M MPHHSATHE HOP-
MAaTHBHOW 0a3bl JUUIs BHEIPCHHS M MPHUMCHE-
HUSI OECIUIOTHBIX aBTOMOOHWIJICH, BBICTYTIA-
et CuHranypckoe yIpaBJICHHE HA3eMHOTO
TpaHcriopta. JlaHHOEe yupekJeHHe Takxke
KOOPAMHUPYET pabOTy MPaBUTEILCTBA B 00-
JacTU OECIUIIOTHOTO aBTOTPAHCIIOPTA U OCY-
MIECTRIISCT HAJI30P 32 COOJIOJACHHUEM ITPaBHII
HW3JaHHBIX HOPMAaTHBHBIX akToB?. B crmcke
MMOJTHOMOYMI OpraHu3allid — BbIJa4Ya pas-
pelIeHn Ha WCIOJIb30BaHUE ABTOHOMHOIO
TPAHCIIOPTa W KOHTPOJIb TEXHOJOTHYESCKOTO
pa3BuTUs B chepe OCCIHIOTHBIX aBTOTPAHC-
MMOPTHBIX TEXHOJIOTHH.

TexHOJOTMH aBTOHOMHOI'O  BOJKJICHHS
JIOJKHBI crienath CHHTanypCcKUil 00IeCTBeH-
HBIH TpaHCIopT OoJiee yI0OHBIM JIJISI BCEX Mmac-
caxupos. [IpearycMOoTpeHo, 4To0 OECITUIIOTHBIE
TPAHCIIOPTHBIE CPEJACTBA OyIyT yIOOHBI s
JIUIT ¢ Pa3TUYHBIMKU OCOOBIMH IOTPEOHOCTAMHU
(HampuMep, WHBAIIUJIOB, CeMel ¢ MalleHbKH-
MH JIETBMH, TMOXKHIBIX JIIoAei)?*. B orTiamune
oT MHOTUX ctpaH ([pemirora, 2020) Cunra-
Iyp OPUEHTHPYETCS HE TOJBKO Ha YHHU(DHIIH-
poBaHHBIE TpeOOBaHHS OCE30MACHOCTH aBTO-
HOMHOT'O TPaHCIOPTa, HO U Ha MOTPeOHOCTH
OTJICJIBHBIX OOIIeCTBEHHBIX Tpyil. [10100HbII

2! Regulations on the Administration of Intelligent Networked
Vehicles in Shenzhen Special Economic Zone // URL: http://
www.caam.org.cn/chn/9/cate_104/con_5233455.html  (xara
obpammenust: 21.07.2022).

22 https://www.smartnation.gov.sg/

% https://www.lta.gov.sg/content/Itagov/en/industry innova-
tions/technologies/autonomous_vehicles.html

24 Autonomous Vehicles, https://www.lta.gov.sg/content/lta-
gov/en/industry _innovations/technologies/autonomous_vehi-
cles.html

MTOJTXOJT HETHUITMYECH JIJIST OOJIBIITMHCTBA FOPHC-
IUKIUNA .

CrenMalibHbIM ~ HOPMATHBHBIM ~ aKTOM
JUIS perjiaMEeHTAIMK JBUKCHHS OCCITHIIOTHO-
ro TpaHcmoprta crainu [IpaBuia AOPOXKHOTO
JIBIDKEHHS (JIJIs1 aBTOHOMHBIX aBTOMOOWIICH),
npunsTeie B 2017 1.2 B npaBuiax ectb Io-
JIOXKCHHMSI, HAITPABJICHHBIC Ha PErJIaMEHTAIHIO
MOJTYYCHHS Pa3pelieHus, TECTUPOBAHMUS, HC-
MOJIb30BAHMSI aBTOHOMHOT'O TPAHCIIOPTA.

Brnactu CuHramypa Jjis HOPMAaTHBHO-
ro pPeryjJupoBaHHUsl TECTHPOBAHUS U MPUME-
HEHUSI OCCIUJIOTHOIO aBTOTPAHCIOPTA HC-
MOJIB3YIOT CTPATETHIO, OPHEHTHPOBAHHYIO
Ha apanrtanmuio (Tan, 2021). DToT momxon
B IIeJIOM TpeoOiajaeT B IMPaBOBOH IOJH-
tuke CHHramypa, KOTOPBIH Bcerja JeKiia-
pUpoBan JIaJIbHOBUHOCTh, aJalTHBHOCTH
W TUOKOCTh TpH pa3paboTKe W TPUHITUU
pPa3JIUYHBIX TOCYJapCTBEHHBIX CTPATETHH
(Ong, 2010). MuTencuBHOE pa3BepTHIBAHUE
HCIIBITAHUH OECHHUIIOTHOTO aBTOTPAHCIOPTA
B 2016-2017 rr. compoBOXAajOCh TECHBIM
MapTHEPCTBOM C MHOCTPAHHBIMH KOMITAHUS-
MH, MECTHBIMH YHHBEPCUTETAMH M JIOKAJb-
HBIMH cooOmiecTBamu. CHHTANyp TOCTOSH-
HO aJalTUPYyeT HaIMOHAJIbHBIC CTaHJIApPTHI,
HOPMBI 0€30MacHOCTH U KHOepOe30MacHOCTH
OCCIUIOTHBIX ABTOTPAHCIIOPTHBIX CPEJICTB
K MEXJIYHApOJHBIM CTaH/IapTaM U COBPEMECH-
HBIM peajusM TEXHOJIOTHIEeCKOU c(hephl.

OCHOBHBIEC 3aKOHBI, COCTABJISIONINE 0a3y
PETYIUPOBAHUS CUCTEMBI JJOPOKHOTO JBUXKE-
HUSI IS OKCIUTyaTalldd aBTOHOMHBIX TpPaHC-
MOPTHBIX cpeacTB B Kopee, — 310 3akoH 0 J0-
POXHOM JIBH)KCHHH, 3aKOH 00 yIpaBJICHHH
TPAHCIIOPTHBIMH CPEJICTBAMHM, 3aKOH O JOPO-
rax U 3aKoH O 3allUTe JUIHOH MHOOPMAIUH.
Cpenu HUX HEOOXOAMMO COCPEIOTOUYHTh BHU-
MaHHe Ha JICHCTBYIOIEM 3aKOHE O JOPOKHOM
JBIOKeHUH (Betymuit B crury 13 wmromst 2021 1.
kak 3akoH Ne 17891, ¢ yacTUIHBIMU U3MEHEHU-
stmu 0T 12 staBapst 2021 T.), KOTOPBIH 0OecIeyu-
BaeT BBHINIOJIHCHHUE PA3JIMYHBIX 0053aTEIbCTB,
CBS3aHHBIX C OKCIUTyaTalell aBTOMOOMIICH

# Cw.: I'moGanbHBIH aTiac peryanpoBaHHUs HCKYCCTBEHHOTO
uHTeIeKkTa. Bocrounslii Bekrop / mox pen. A. B. Heznamosa. —
M.: Anbrinna [1PO, 2022.

26 Road Traffic Act (Chapter 276), Road Traffic (Autono-
mous Motor Vehicles) rules 2017, https:/sso.agc.gov.sg/SL/
RTA1961-S 464-2017

-828 -



Roman |. Dremlyuga and Aleksandr |. Korobeev. Regulation of Smart City Technologies in Asian Digital Economy Leaders

Ha J0porax, W JEHCTBYIOMUN 3aKOH O JOpO-
rax (Bctynuia B cuiy 5 ¢espans 2021 r. kak
3akoH Ne 16954 ¢ yacTUYHBIMU U3MEHEHUSIMU
oT 4 deBpans 2020 r.), KOTOPBIH PEryaUpyeT
Oe3omacHoe M yJO0OHOE MCIIOIB30BAHHE TOPOT
(Kim, 2022).

HopwMel, permaMeHTHPYIONIHE TeCTHPOBA-
HUE W MPUMEHEHHE OCCIMIOTHBIX aBTOMOOH-
neit B PeciyOmke Kopest, BKiTroueHb B 3aKOH
«O TIPOABIKEHUN W TOANEPKKE KOMMEPIIH-
anu3anuu  OCCHUIIOTHBIX  aBTOMOOMIIEi»?/,
mepBasi peAakiis KOTOPOTro ObLIa IpUHSTA
1 mas 2020 r. 3akoH TpeayCcMaTpPUBAET BBI-
JETCHUEe OTICNBHBIX II0JIOC ISl aBTOHOMHO-
ro TpaHCIIOPTa Ha aBTOMAarucTpaisax OOIIero
MOJTB30BAHMSI, & TAKXKE CO3JaHHE CIICIHAIb-
HBIX PalilOHOB (IKCIIEPHUMEHTANBHBIX 30H) IS
tectupoBanus (ImoOaNbHEI aTinac perynu-
pOBaHHSI UCKYCCTBEHHOTO WHTeIekTa, 2022,
c. 225-233). B cooTBeTcTBUU CO cTaThel 16
ObLI yupekeH KOMUTET 1Mo SKCIIepUMEeHTAIb-
HBIM 30HaM ISl OECITUIIOTHBIX TPAHCTIOPTHBIX
CPEACTB, B ()YHKIIMH KOTOPOT'O BXOAMJIO BCE,
YTO CBSI3aHHO C BBIJCICHUEM U JKCILTyaTallH-
el SKCIIepUMEHTaBHBIX 30H. B cdepe momaHo-
MOYHI KOMHUTETa U KOOPAMHALUS COTPYIHHU-
YeCcTBa C OpraHaMU HCIOTHUTEIHHON BIACTH.

Brnactu Oxnott Kopeu cocpemoroumnm
paszButue cepbl OSCIHIOTHOTO aBTOTPaH-
CIIOpTa BOKPYT CO3JIAHUS CICIHAIBHBIX 30H
IUTSL TECTUPOBAHUS U dKCILTyaTanuu. B wrone
2022 1. KomuTeT 1o 3KCIEpUMEHTATBHBIM 30-
HaM T 0E CIMIIOTHBIX TPAHCIIOPTHBIX CPENICTB
OOBSIBIII O CO3IAaHUM 7 CHCIHAIBHBIX TECTO-
BbIX 30H 10 KoHma 2022 r1.2® CoriacHo Iuiany
30HBI co3nanbl B Ceyne (2 pailoHa) U IpyTHX
ropomax FOxnoit Kopem. Ha Ttepputopusx
C OKCICPUMCHTAJBHBIM IIPABOBBEIM PEKIMOM
paspemaeTcs TEpENBUIKCHUE OCSCIMIOTHBIX
TaKCH U MapIIPYTHBIX aBTOOYCOB B IIEIAX HX
TecTUpoBaHus. Kpome mepedncieHHBIX 30H
B PeciyOmmke Kopest B mocieiHme HECKOIBKO

7 AEFARSA 489 FT U X0 2o H
g / =7rE8EEME. URL: hitps:/law.go.kr/

IsInfoP.do?1siSeq=234277&1s1d=013480&chrClsC-
d=010202&urlMode=IsInfoP&viewCls=IsInfoP&efY-
d=20220128&vSct=16421&ancYnChk=0#0000

® M2 ZHREH dEWZUIMXLAEFER A
H2WX| 7 XA // ChosunBiz. 23.06.2022. URL: https:/
biz.chosun.com/policy/policy sub/2022/06/23/2CTHDK-
F3CNGD 3E 2RJKLWPPEYTM/)

neT (YHKIIMOHHPYET WCIBITATEIBHBIN MOIH-
rod K-City mms OeCIIIOTHBIX TPaHCTIOPTHBIX
cpenctB momaasio 320000 kB. MeTpoB, pas-
MEIEHHEIN B I. XBacoH. Ha janHoMm mojimrone
IUTSL pa3pabOTIHNKOB, JKETMAIOIMIUX TECTHPOBATH
CBOU OECHUJIOTHBIE TPAHCIOPTHBIE CPEACTBA,
BOCCO3/IaHbI OJIN3KHE K peabHBIM TOPOICKUE
ycrmoBus (B TOM 4YHCIE JOpOXKHAas HHDpa-
CTPYKTYpa, BKJIIOYasl EIEeXOAHbIE IEPEXO/IbI,
1utaroay Mbl, JKEJIE3HOOPOKHBIE TIepee3 ibl)>’.

[IpaBuTenbeTBO SINOHMU CUMTAET pa3BH-
THE aBTOHOMHOI'O TPAaHCIOPTa OJHHUM U3 OC-
HOBHBIX W HamboJjiee MPHOPUTETHBIX Harpas-
snenuit pa3sutusa MU-texnonoruii. B fnonun
B ampene 2020 r. mpaBUTEIHCTBO BHECIO TIO-
MpaBKU B 3aKOH O JIOPOXKHBIX TPAHCHOPTHBIX
cpenctBax (Road Transportation Vehicle Act)
u 3akoH o nopokHoM asmkernn (Road Traffic
Act)*®, koTOpbIC B 1I€JIOM Pa3peialT UCHIOJb-
30BaHHE aBTOMATHU3UPOBAHHBIX TPaHCIOPT-
HBIX CpEACTB YPOBHS 3 Ha Joporax OOILIero
nosib30oBaHus. CornacHo 3aKOHY O JOPOXKHBIX
TPAaHCHOPTHBIX CPEACTBAX «CHUCTEMa aBTO-
HOMHOTO BOXJeHHs» (Autonomous driving
system — ADS) ompenensieTcss Kak «HaOOp
JaTYUKOB U UCKYCCTBEHHOIO MHTEJJIEKTa, KO-
TOpbIE 3aMEHSIOT BCE BO3MOXKHOCTH BOAMUTEN A
3aIIMCHIBAIOLIUM YCTPOHUCTBOM». 3aKOH O J0-
POKHBIX TPAaHCHOPTHBIX CPEICTBAX OIMCHI-
BaeT TEXHUYCCKUE CHEeNH(UKANNU, KOTOPHIM
JOJKHBI  COOTBETCTBOBAaThH cuctemMbl ADS.
Kpome Toro, mpousBoAUTENIN U HUMIIOPTEPHI
aBTOMOOMIICH, ocHameHHBIX ADS, nomKHBI
MPEIOCTABIIATH IOTB30BATEISAM cHenu(puKa-
1 ADS 11 KOHKpeTHOR Moaenn!,

B pamkax OOCTMIXKEHHS MOCTaBICHHOU
MIPaBUTEIHCTBOM SIMOHUU 3a7a4ul 10 (OpPMHU-
POBAHUIO «CaMOHM MEpeIOBOM TPaHCHOPTHOU
CUCTEMBbl B MUPE» BeAETCS HelpepbiBHAs pa-
oora. Tak, B utone 2019 1. B paMKax JOpOKHOIH
KapThl ¥ TOCYIapCTBEHHO-4aCTHOIO KOHLIEIITa

2 S. Korea builds 'K-City' for autonomous vehicle test-
ing // Yonhap. 10.12.2018. URL: https://en.yna.co.kr/view/
AEN 20181210008800320

3 Autonomous driving in Japan — part 1: road traf-
fic law, https://www.lexology.com/library/detail.
aspx?g=f84441bd-758d-475c-a1b2—-8f48ca68102a

31 Autonomous vehicles: Cross jurisdictional regulatory
perspectives,  https://www.blg.com/en/insights/2021/10/the-
sensor-autonomous-vehicles-cross-jurisdictional-regulatory-
perspectives
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ITS 6buTH pecTaBICHBI M YACTHYHO T0pado-
TaHBI 3 KOHIETIT-HAIIPABJICHUS MTOJTHON aBTO-
MaTu3anuu Tpancrnopra k 2025 r..3? B pamkax
BOILIOIICHHUS TICPBOT'O HAIIPaBJICHUs (KOHIIETI-
Ta aBToMaru3anuu BoxaeHus) B 2020 . ObLx
NPUHAT 3aKOH, pa3pelIaromuil dKCILTyara-
U0 aBTOMOOHIICH ¢ YPOBHEM aBTOHOMHOCTH
BIUIOTH 10 3 BKJIOYHMTENBbHO®. Bropoe Ha-
IpaBJieHUE (KOHIENT CEPBUCOB C OECIHIIOT-
HBIM BOXICHUEM) IIPEAyCMaTPHUBACT CO3TaHNE
TECTOBBIX CEPBHCOB C YCTOWYMBOW OmM3HEC-
Mozenbio. Ha maHHOM STare miaHupyercs no-
WCK M YCTpaHEHHE BO3MOXHBIX mpolbiem. Te-
CTHI IpelycMOTpeHsl 10 KoHna 2025 1. TpeTwe
HampaBlicHHE (MOOMIBHOCTH ISl BCEX TPax-
naH, Mobility as a Service (MaaS)) 3amianu-
POBaHO K BOILIOMICHHUIO B )KU3HB TOCIIE OTIIA-
KH TeCTOBBIX cepBucoB ([mobGanpHBIN aTiac
peTyIHpOBaHUs HCKYCCTBCHHOT'O HHTEIUICKTA,
2022, c. 233-238).

Bce paccMoTpeHHBIE CTpaHBI IUIAHHPY-
I0T TIOCTENEHHO IEPEeXOJUTh OT TECTHPOBa-
HUS OCCITUIOTHOTO TPAHCIIOPTA B OTIEIBHBIX
CIICIIHATBHO BBINCICHHBIX paiioHaXx K pas-
PEIICHUIO aBTOHOMHOTO IIBIDKCHHS HAa BCEX
noporax oOmero moib3oBaHus. Cpemnnm HHX
ocobeHHO BhIENsieTcss CHHTAmyp, KOTOPBIH
HE TOJBKO CO31aJ O0MIYI0 paMKy peryiIHpoBa-
HUS TECTUPOBAHUS W HCIOJIB30BaHUS OeCIH-
JOTHOTO aBTOTPAHCIIOPTA, HO U PETIIAMEHTH-
pOBAII IIPOLIECCH IEPMAaHECHTHOTO OOHOBJICHUS
1 00CYXXIeHHs] HOPMATHBHOHW 0Oa3bl B IENIX
MOA/ICPKKH €€ aKTyalbHOCTH. HTepecHBIM

32 https://cio.go.jp/sites/default/files/uploads/documents/its
roadmap_2019.pdf

¥ https://cio.go.jp/sites/default/files/uploads/documents/its_
roadmap 20210615 point.pdf

Cnucok JIMTepaTypsl

Tak)Ke BBIITIOUT perreHue Pecmy6muku Ko-
pes 0 co3JaHUU BbIAEJICHHBIX 30H TECTUPOBa-
HUS M IPUMEHEHUs aBTOHOMHOT'O TpaHCIopTa
3a [pesesaamMu CyIeCTBYIOLUX TOPOJIOB.

3akJ/ouenne

[IpoBeneHHBIN aHAJIN3 OCHOB PEryJHpo-
BaHMUS TEXHOJOTMH YMHBIX T'OpPOJOB B a3u-
aTCKUX CTpaHaX — Juaepax Iu(poBOi 3KO-
HOMMKH — IIOKa3bIBaeT, YTO KaK Ha YpOBHE
CTpaTernyeckux JOKYMEHTOB, TaK U Ha ypOB-
HE KONU(PUKAIMN IPHHIHUIIOB PEryIUpO-
BaHMS €CTb 3HaYuTeNbHOE cxoAcTBO. [lo-
MUHUPYIOIIEH JIMHUEH ABISETCS CO3/1aHue
KOHLENIMI pa3BUTUS YMHBIX I'OPOJOB U 3a-
KOHOZAATEJIbCTBA 10 3TOMY IIOBOJLY Ha JO0J-
rue roasl Brepen. [laHHble KOHLENIUU U aK-
LIEHT B Pa3BUTUHU HOPMATHUBHOM 0a3bl 3aBUCAT
OT DKOHOMHYECKUX, TeorpapuIecKux U KyIb-
TYPHBIX O0COOEHHOCTEH cTpaHbl. Hexoropwie
CTpaHbl c/ieJlajii CTaBKy Ha pa3BUTHE OTAEIb-
HBIX arlioMepanui, Apyrue — Ha OOLIyIo paM-
Ky JUIsl pa3BUTHS rOpOJOB Bcelt crpanbl. Poc-
CHUH i1l KOHTPOJISI TEPPUTOPUI U yKPEIJICHUS
CYBEPEHUTETa HEOOXOIUMO Pa3BUBATH YMHbIE
arjioMepaliy BO BCEX PETMOHAX, B TOM 4HCIIe
B peruonax Cubupu u lansHero BocToka.

Bce paccmoTpeHHBIE CTpaHbl IIIAaHUPY-
0T [IOCTENIEHHO NEPEXOAUTh OT TECTUPOBAHUS
YMHOT'O TPAHCIIOPTA B OTAEIBHBIX CIIELUATBHO
BBIJICJICHHBIX paiOHax K pa3perieHuio OecI-
JIOTHOT'O JIBM)KEHHUS Ha BCEX JI0porax oO0ILero
nosib3oBanusl. Hanbosnee nepcrneKTUBHBIM JJ151
Haulel cTpaHbl BRINIAUT noaxon CuHranypa,
KOTOPBII €O3/aJ CHUCTEMY IOCTOSHHOTO 00-
HOBJICHHSI W YIIyYIICHHUS HOPMAaTHBHOU 0Oa3bl
B cpepe peryIupoBaHUs YMHOTO TPAHCIOPTA.

I'moGanbHbBIN aTiac peryjiupoBaHUs HMCKYCCTBCHHOTO MHTEIJICKTA. BOCTOUHBIN BEKTOp /MO pe.

A.B. HesnamoBa. M.: Ansninna I[TPO, 2022. 288 c.

Hpemmiora P. 1., Kpumakosa A. B., flkoBenko A. A. PerynupoBanne TeCTUpOBaHUS U UCTIOTb30BAHUS

OECMIIOTHOTO ~ AaBTOTPAHCIOPTA:  OIBIT

CHIA
u cpasHumenvho2o npasosedenusi, 2020, 3(82), 68—85.

/I XKypnan

3apydedcHoco  3aKOHOOAmMenIbCmad

Kpusorunna JI.H., JlutBuHOoBcku#t A.B. Omnpenenenne KpuUTEpUEB «yMHOTO TOPOAa» B TEKyIIeH

HOPMaTUBHO-3aKOHO/ATeNbHOIT 6ase // Cogpemennvie mexmnonocuu 6 cmpoumenvcmae. Teopus u npaxmuxa.

T. 1., 2021, 142-146.

Albino V., Berardi U., Dangelico R. M. Smart cities: Definitions, dimensions, performance, and initia-
tives. In: Journal of Urban Technology, 2015, 22(1), 3-21.
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particular, intervention for the purpose of reconciliation; in the sense of mediation invested
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AnHoTanus. PaccMOTpeHbI HEKOTOPBIE BOIIPOCHI MEAUAIMY U JPYTUX IPUMHUPUTEIbHBIX
npouenyp B apoUTpakHOM mpouecce. [Ipoananu3upoBaHsl BUABI TOCPESIHUICCTBA,
B YaCTHOCTH, BMEIIATEILCTBO C LEJIbI0 IPUMUPEHNUS, [IOCPEAHUYECTBO, BIOKEHHOE
3aKOHOJATENEM, TOCPEAHUIECTBO KaK Oojee MPOKoe MOHATHE, YeM Meauarms. [Ipennoxeno
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MIPUMHUPHUTEIBHBIC TPOIENyPHI KIIacCCH(PHUIINPOBATh Ha TPH 00Imue Tpynmsl. OTMeueHo,
YTO YCHENTHOMY IPOIBIKEHUIO B Poccnu Menuanuu OymyT crmiocoOCTBOBATH CIIEIYIOLIIE
MIPaBOTBOPYCCKHE 3aKOHOIATEIIFHBIC MHUITHATHBEI: OCBOOOKICHIE CTOPOH OT CyIeOHOTO
pa30upaTensCTBa B CBS3H ¢ OOpaIlIeHHeM K IMPOLEAYPpaM MEIHAIlu; OTBETCTBEHHOCTh
1 BO3MOJKHBIE MaTepHaJIbHBIC OOpaIIeHNs B OTHOIICHUH MEIHATOPOB TI0 Pa3IIalIeHAIO
HH(OPMAIINH, CTABIICH YaCTHIO MpOoIIecca MPOBEICHHUS TIPOLIETYP MEANAIIHH.

KaroueBble cjioBa: Menuanus, MoOCPEIHUIECTBO B IPUMUPUTEIBHBIX MIPOLIEYypaX,

apOUTPaXKHBIH MPOIECC, MEAUATOP.

Hayunas cnermanbaocth: 12.00.15 — I'pasknanckuii mpoiiecc; apOUTpa)xKHbIA Mporiece.

Iuruposanue: Kambep /1. P. Kiaccndukanms npuMuputensHeix npouenyp. Kypn. Cub. gedep. yn-ma.
Tymanumapnuie nayxu, 2023, 16(5), 833-840. EDN: AFOYAY

Poccuiickas mpaBoBasi cucTeMa B TEUCHHUE
TIOCTIETHUX JABYX JIET IIPETEPIIEIIa CyIeCTBEHHOE
pedopMupOBaHUE IOCPEACTBOM JICTATH3AIHH,
COBEPILCHHOI 3aKOHOIATENIeM, a TaKKe BHEpe-
HUS allbTePHATHBHEBIX (DOPM YpeTyITHpOBaHHS
KOH(ITMKTA, TO3aMMCTBOBAHHBIX U3 TIPAKTHKU
3apyOCKHBIX CTpaH.

HabmromaeTcst TeHACHINS K YBEIHUCHHIO
MPAKTHYECKOW 3HAYMMOCTU HCIIONB30BaHUS
YacTHBIX (OPM HPHUMHUPEHHS KaK B paMKax
3aIIUTHI IIPaBa B CyIe, TaK U 32 HUMH, IIPU OJI-
HOBPEMEHHOM 3aKpEIUICHUN TPUHITUIIOB Jes-
TEJBFHOCTH OPTaHOB CY/ICOHON BIACTH.

BBeznenune B apOuTpa)kHOE TPOIIECCYaThb-
HOE TIPaBO HOBOTO MEKOTPACIEBOTO HHCTH-
TyTa, @ UMCHHO MPHUMHUPUTEIBHBIX TPOIEAYP
(rmaBa 15 ATIK P®), npuBerno k gaibHEHIIIEMY
Pa3BHUTHIO BCEM H3BECTHBIX IMPUHIIUIIOB JTUC-
MTO3UTHBHOCTH, COCTA3aTEIBHOCTH M IPOIIeC-
CyaJIbHOTO PaBHOIIPABHS yYACTHHKOB apOu-
TPasKHOT'O TIPOIIecca.

B nporecce Bo30y ) ACHUS TPOU3BOACTBA
o Jeny, MOATOTOBKH K pa3OupaTenbCcTBY
CyOBEKTHI, UMEIOIIE MaTCPHAIbHYIO 3aWH-
TEPECOBAHHOCTH B HICXOJIE JeTa, Ha MPOTSIKe-
HHAH BCETO apOHUTPaXHOTO IpoIecca TakKKe
MOTYT PEIIUTH BOIPOC 00 HCIOIH30BAaHUU
MPUMHUPHTEIBEHON (OPMBI yPEryIHpPOBAHHS
cropa.

[IpruMeHUTENBHO K pOCCHIICKON TPAaBOBOM
JeHCTBUTENEHOCTH Y CTOPOH €CTh BO3MOYKHOCTh
MMPUOCTHYTH K «CYOCOHBIMY NPUMUPUMETIb-
HbLM npoyedypam — MpoIecCcyalbHO-TIPABOBEIM
CpeICTBaM, UCTIONB3yEMbIM YIaCTHHKAMHU ap-

OUTpaXKHOTO IpoIecca B IENIX MEPHOTO ype-
ryJIMpOBaHMS CIIOPa HEIOCPEICTBEHHO B CY/E.
B cuiy Toro, 4To NpUMEHSIOTCSA OHU B paMKax
CYJOIIPOU3BO/ICTBA BIIOJIHE BO3MOXHO JaTh UM
crieruaHOe Ha3BaAHUE — ApPOUMPAdICHbIE NPU-
mupumenshvie npoyedypul. IX OTINIATENEHOHR
0COOEHHOCTBIO SBJISIETCS, BO-IIEPBBIX, HOpMa-
THUBHOE 3aKpeIIEHUEe HMEHHO B OTJEJIbHBIX
cTaThsAX ApOUTPaXkHOI'0 MPOLECCYalbHOI'O
Kozaekca PD, BO-BTOpPbIX, IPUMEHEHHUE y4YacT-
HHUKaMU CIIOPHOT'O MPAaBOOTHOLIEHHUS 1101 KOH-
TPOJIEM MJIU NIPH yUaCTUU apOUTPAKHOIO CyAa,
3a HEKOTOPBIM UCKJIIOUEHUEM, U, B-TPEThUX,
B OIIPE/ICTICHHBIX CIydYasX BIEKYT 00s3aTelb-
Hbl€ IOPUIMYECKHUE MOCIEACTBUS, BKIIIOYaAs
MpolecCcyajibHbIE.

B amepukanckoit cucreme st 0003Ha-
YEHUS TaKUX CPEACTB UCIOJIb3YETCSl TEPMUH
«aJIFTEpHATUBHBIE  CPEICTBA,  IPUCOENU-
HEHHBbIC K cyny» (court-annexed ADR) wimn
«HCIIONIb3yeMble 0 yKa3aHHUIO cyaa» (court-
mandated) (Hoceipera, 1998).

B ornmume ot mocyneOHOTO yperyiupo-
BaHUS SKOHOMHYECKHX CIOPOB, IJ€ HCIIOJ-
HEHHUE JOCTUTHYTHIX B T€UEHHE NPUMUPEHUS
JIOTOBOPEHHOCTEH OCHOBAHO HCKJIIOYUTEIBHO
Ha T0OpOBOJBHBIX Hadajax, B IMyOINIHOM ap-
OUTpa’KHOM IIpoIecce CyJ KaK OpraH BIACTH
MOXET MpHUAaThb NPUMHUPUTEIBHONU MPOLEy-
pe, OpOPMIICHHOW B MPEITyCMOTPEHHOH 3aKO-
HOM (popMe, BIIACTHBIN O0sI3aTEIBHBIN Xapak-
tep. [IpuHsaTHE B yTBEpKICHNE apOUTPaKHBIM
CYJIOM IOJIHOI'O MJIM YaCTUYHOI'O ypPeryiupo-
BAaHMS CIIOpA, UCXOJAILEr0 OT CTOPOH, BieUeT
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HE TOJBKO TPUAAHUEC MPUMHPHTECIBHON Mpo-
Henype U ee pe3yinprataM XapakTepa o0meo-
0s13aTEeITBPHOCTH, HO W OIpPEACICHHBIC OPHIN-
YeCKHe TIOCIENCTBUS, KaK IS YYaCTHHUKOB
KOH(ITMKTA, TaK ¥ IS apOUTPa)KHOTO Cya.

Hanpuwmep, yTBepkaeHne apOouTpaKkHbIM
CYIOM MHPOBOTO COTJAIICHUS UIS JIUI, €To
3aKJTIOYUBIINX, TApaHTUPYET ero o0meo0s3a-
TENBHOCTh U TIPH HEOOXOAMMOCTH MPHHYIH-
TenbHOe ucnonHeHue (4. 2 ct. 142 AITIK P®).
Juist apOUTpaXKHOTO CyIa HaJIHYAE MHPOBOTO
COTJIAIICHUSI, OTBEYAIOIIETO0 BCEM TpeOOBaHMU-
SIM 3aKOHA, KOPPECHOHAMPYET ero 00s3aHHO-
CTH MPEKPATUTH MPOU3BOACTBO IO JeTy (4. 2
cT. 150 AIIK P®), uTo ncKII09aeT MOCIEay0-
miee oOpaleHue B apOUTpaXKHBIN CyJ IO JIEITY,
MPEKPamIeHHOMY B PE3YJbTaTe 3aKIIOUuCHIHS
MHPOBOTO COTJIAIICHUs. AHAIOTHYHBIE II0-
CIICICTBUSL HACTYIAIOT TPH IIOJHOM OTKa3e
ot ucka (1. 4 4. 1 ct. 150 ATIK P®D).

Coranienue o pacrpeneieHuH CyaeOHbIX
pacxomnos (4. 4 ct. 110 AIIK P®) Takxe nmeeT
OIIpENCIICHHBIC OPUINYECKHE ITOCICICTBHSL:
apOUTpaXHBIH CyIZ OTHOCHT CyaeOHBIC pac-
XOIIBI B COOTBETCTBHU C TAaKHM COTJIAIICHHEM
U, BBIHOCS CyJeOHOE pelIeHue, MpuIaeT TaKo-
MY COTIIAIICHUIO MMIIEPATHBHEIN XapaKTep.

Kak ommH #3 CIOCOOOB TpPHUMHUPECHHS
CIIEIyeT CYHMTATh INPEMJIOKCHUE HCTIHA IPH
OTCYTCTBHH BO3pa’KEHHUI CO CTOPOHBI OTBET-
9gHUKa JTH00 JKe B CIIy4ae 0OOIOIHOTO COTJIACHS
CTOPOH I10 WHHUIMATHBE apOUTPaKHOTO CyIa
paccMaTpuBaTh SN0 B MOPSAKE YIIPOIIEHHOTO
MIPOU3BOJICTBA.

VYIIpomeHHOe TPOU3BOICTBO — 3TO TaKas
crienudraeckas Gopma 3alIuTH IPpaB i 3aKOH-
HBIX HHTEPECOB HCTIIA, CCHIIAIONIET0Cs Ha Oec-
CIIOpHBIC JOKYMEHTHI IPOTHB CTOPOHBI, HE BBI-
MOTHSIOMEH 00s3aTenbeTBa, JHOO pasmep
MPUTSA3aHUS KOTOPOTO MOXET OBITh IpPU3HAH
He3HauntenbHbIM  (KommenTapwii..., 2003).
Ecimm mpemycMoTpeHHass 3aKOHOM BO3MOX-
HOCTh PAacCCMOTPEHUS Jiea B TOPSIKE YIpo-
IIEHHOTO TIPOM3BOACTBA BBITEKACT U3 IIPEIMe-
Ta KOH(IUKTA, TO camo MO cebe BBIpakKEHHOE
coryacMe Ha paccMoTpeHue Oeld B TOpSIKE
YIPOIIECHHOTO IPOU3BOJICTBA €CTh B3aWMHAas
JIOTOBOPEHHOCTH CTOPOH O MpOIecCyalb-
HOM TIOPSIIKE PACCMOTPEHHUS MaTepHalbHO-
MIPaBOBBIX IPUTSA3aHUH, CBUICTEIHCTBYIOMIAS

0 HaMEpeHHWH CTOPOH KaK MOXKHO ObIcTpee
YPEryaupoBaTh BOIPOCH O TIOPSIIKE HCIIOTHE-
HUS B3ATHIX Ha ce0s 0053aTENBCTB, YTO B IIOJI-
HOU Mepe OTBEYACT CYIIHOCTH MIPHUMHPHUTEIb-
HOT'O MHCTUTYTA.

Crarest 138.2 AIIK P® mnepeuuncnser
BUIBl TIPUMHUPHUTEIBHBIX TPOIEAYpP: MEepero-
BOPBI, TIOCPETHUYECCTBO, MEIUAIIHS, CyIcOHOEe
NPUMHPEHUE H JAPYTHE NPUMHPHTEIBHBIC
MPOIEY PBI, €CITH 3TO HE IPOTUBOPEUUT (erie-
panbsHOMY 3aKoHY. B cTatse 138.3 IleperoBopst
HE JaeTcsl ONpeAeieHUue ITOH MPHUMHPHUTEIh-
HOU TIpolienype, BeIb B 3TOM HET 0CO0OH He-
obxoxmmoctu. Hanboee akTyansHOE ompere-
nenue naet H.B. SHuap: «meperoBopsl — BU
NPUMHPHUTEIBHON MPOLENyPhI, MOCPEICTBOM
KOTOPOI CTOPOHBI YPETyIHUPYIOT BO3HUKIIUE
pasHOTJIacHsI HETOCPEACTBEHHO WIIH TpPU CO-
JNCUCTBUM CBOMX JOBEPEHHBIX JIHII 0e3 MpH-
BJICUCHHSI HE3aBUCHMOHM TPETHEH CTOPOHBI»
(Angap, 2014).

B MexnyHapogHOH TEpMHUHOJIOTUU IO-
CPEIHHYECTBO OJHO3HAYHO UMECHYETCS MENIH-
anueit («Mediationy» (aHT.) — TOCpeIHUYE-
CTBO; BMEIIATEIBCTBO C LENBIO IIPUMHUPEHUS).
B cMpIcne mocpeqHIdecTBa, BI0KEHHOM 3aKO0-
HOZATENEeM, 9TO OoJee IMUPOKOE OHSITHE, TeM
Menuamus. Menuamust — 3TO BUI IPUMHUPH-
TEIBHOU TIPOLEAYPHI, TIPH KOTOPOM CTOPOHBI
MPHUXOAST K PEIICHHUIO, YIOBICTBOPSIOMIEMY
00€e CTOpPOHBI, MPH IOMOIIN CHEIHAIHHOTO
rnocpenanka — menuaropa (Xymnoiviknnaa, 2012;
Camconog, 2016).

Cropsimue cyOBEKTHl JOBEPSIOT Menua-
TOpy (IOCPEITHUKY), BRIOPAHHOMY CTOPOHAMH,
MIPOBECTH MPOLEAYPY, LETb KOTOPOH COCTOUT
B MHPHOM yperyJIHpOoBaHUN KoHPIHKTA. [aH-
Hasl IPOIey pa OMHOBPEMEHHO aeT KOH(IIUK-
TYIOIMIMM HE TOJBKO XOPOIIWE IaHCHl Ha B3a-
UMOBBITOJTHOE PEIICHHE CIIOPHOHM CUTyaIluw,
HO U TIO3BOJISICT MM IIPH 3TOM COXPAaHUTH Be-
COMBII 00BEM MMOTHOMOYHU TPH MPOBEICHHIH
TIEPErOBOPOB.

Menmatop B TpoueAype METUAIHH
HE OCYIICCTBISICT KOHCYIBTaTUBHBIX (YHK-
nuit. [locpeqHiK BMECTO 3TOT0 TIOMOTAET CTO-
pOHaM pa3o0parbcs B KOHMOIUKTE TIIyOHHHO,
copMHpOBaTH 00IIEe MOHWMAHUE MPHYNHBI
KOH(IIKTa U paboTaTh B HAIIPABICHUH yPEry-
JTUPOBAHUS CIIOPA.
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CyuiecTByeT HECKOJIBKO Pa3IUnYHbIX CTH-
Jei (IoAX0J0B) MEJUALMU: OLIEHOYHBIH, CTH-
MYJIUPYIONUH 1 mpeoOpasyroniuii. OneHod-
HBI CTWJIb IpPEANnoyiaraeT OLEHKY CHJIBHBIX
1 cNa0bIX apryMEHTOB KaXXI0H U3 CTOPOH IIPU
oOpallleHuu B CyJl, TOrza Kak CTUMYJIHUPYIO-
U 1 IpeoOpa3yronIuiil moaxoas! He peo-
naratot roro ([llamnukamsunu, 2012).

OOpanieHre K MeAuaTtopy HEOOXOTHMMO
JJ1s1 OOHapy KEHUs CIIOPHBIX MOMEHTOB U pa3-
pabOTKH BapHaHTOB PEUICHHS, KOTOPHIC OBI
YCTPOUJIN YYaCTHUKOB KOH(IUKTA. DTH MpPO-
LeAyphl MOApa3yMEBAIOT JOBOJIBHO YHHBEpP-
caJIbHbIE ITOIXOAbI, a PELICHU s, TPUHUMAaEeMble
BO BpeMs 3THUX NPOLEAYD, HOJKHBI OCHOBBI-
BaTbCsA Ha COIJIACUM BCEX CTOPOH. JTO HE CO-
TJIACYeTCsl ¢ TPAIUIOHHBIM CYIEOHBIM pa3-
OupaTenbCTBOM, B KOTOPOM CYy, KaK IPaBUJIo,
MIPHHUMAET CTOPOHY TOrO, KTO OymeT Ooiee
apryMeHTUPOBaH.

3amadyeil Meauaropa INpU IPOBEICHUU
MPOLEAYPbl MEIUALIUH SIBIISETCS IOMOIIb KOH-
(IUKTYIONUM CTOPOHAM B BBIpabOTKe 0OIIe-
IO peLIeHHU s, TPUEMIIEMOT0 115l 00€UX CTOPOH,
3aKJII0YEHHE KOTOPOro OyaeT B3auMOBBIIOIHO
Kak JJIs OIHOM, Tak M JUIsl APYyrod CTOPOHBI
[ »TOro CTOPOHBI HAJENSAIOT MEAHaTopa
OIpeAeIeHHbIM 00bEMOM MPOLEAYPHBIX I0JI-
HOMOYHI, B KOTOPbIE HE BXOJAUT IPABO CYJUTh
WU OPUMUPATH, JaBaTh OLUEHKH WU IPUHU-
MaTh pemenue no cropy (ILLmudden, 2015).

OTINYUTENEHON YepTOi Tpoleaypsl Me-
JUaluy, OTJIMYaIoUled ee OT CyIeOHOro pas-
OupaTenbCTBA UM TPETEHCKOT 0, SIBISETCS TO,
YTO MEIHUATOp HE JaeT dTUYECKOW M IOpUAH-
YECKOH OICHKH CIIOKUBIIEMYCS KOHQIIHUKTY.
Cyz npu pacCMOTPEHUH CHIOpa OLIEHUBAET, KTO
[paB ¢ MPABOBOW TOYKHU 3PEHUS, U CTPEMUTCS
YCTaHOBUTbH UCTUHY, UCCIELYsI IPEAOCTABIICH-
HbIe JJOKa3aTelbCcTBa. B Menuanuu xe He Tak
Ba)KHO, KTO BUHOBEH B BO3HMKHOBEHHM KOH-
(K Ta, BAXKHO HAHTHU CIOCO0 YPEryIupOBaTh
KOH(DIUKT, HEe ONIpeAeisis MPaBOTYy TOW WU
HHOUW CTOpPOHBI. Pe3ynbrar B Takod mpoueny-
pe BO MHOTOM 3aBUCHT OT CTOPOH KOH(IIUKTA.
Onu cBOOOIHEI B BEIOOPE NCHCTBUI 1 HE 005-
3aHbl CChUIAThCA HAa HOPMBI IIpaBa B 0OOCHO-
BAHUM CBOMX IO3MLMM, YTO IO3BOJISIET UM
[IpUHUMATh HEOXXHUJaHHble pewmeHus. [es-
TEJIBHOCTh MEJuaTopa IpHU 3TOM HallpaBjeHa

JUING Ha CO3aHUE TAKUX YCIOBHH, IPH KOTO-
PBIX CTOPOHBI CAMOCTOSITEIIHHO MOT'YT IPHUTH
K BEpHOMY W ONTHMAJBHOMY JJIS HUX pellle-
HUI0 TpobieMel. [lomywaercss Tak, 4TO TIpU
MIPOBEICHUH NTAHHOH IPOLENyphl MEIHaTop
TONBKO CMsITYaeT KOH(QIHMKT U CIHOCOOCTBYET
WX MPUMHUPEHUIO, B TO BpeMs KaK BeCh CIIEKTP
MIOJTHOMOYHU TI0 PEHICHUIO CIopa OCTaeTCs
y CTOpOH.

CrnenyeT WMETh B BHAY, YTO MEIHALIHS
MOXET IPOBOIHUTHCS:

— BO BHECYJCOHOM IOpsIIKE — IO COO-
CTBCHHOH MHHUIIHATUBE CTOPOH 0€3 HAMEPCHHUS
00paTUTHCS B CY;

— B IOCYAEOHOM MOPSIIKE — MOCPEICTBOM
BHECCHHS CTOPOHAMHU B JIOTOBOp WJIM B MHOE
IOPUINYECCKH 3HAUYMMOE COTJIAIlICHHE MeIHa-
TUBHOH OTOBOPKH 00 OOS3aHHOCTSIX CTOPOH
YPeryaupoBaTh pa3HOTIIACHS Ty TEM IIPUMEHE-
HUS TIPOLEAYPHl MEAHALINN;

— B paMKax CyAeOHOro mporecca — Kak
(dopmanu3oBaHHAsT TPOIEAypa, IPOHCXOMIS-
mIast 1Mo MPENJIOKEHUIO CyAa U MO3BOJISIONIAs
CTOpPOHAM TIpepBaTh Ipolecc Ha 000l cra-
IUu cyaeOHOro pa3OmparenbcTBa I oOpa-
HICHUST K MEIUATOPY C IEThI0 MUPHOTO yPery-
JTUPOBAHHUS CIIOPA.

Bo Bpems BbIOOpa cyneOHOM WM BHECY-
neOHOM Tpomexypsl CTOPOHBI  OIPEACISIIOT
U UHBIE (aKTOPHI, KOTOPHIE OCOOCHHO aKTy-
AJBHBI U CYO'bEKTOB IPEATIPUHIMATEIHCKOH
NEATeTBPHOCTH: OIIGHKa BO3MOXXHOCTH OaH-
KpOTCTBa KOHTpAareHTa; pealibHas BO3MOX-
HOCTB TTOJTyYEHUS JIONTa B CIIydae B3BICKAHUS
B cyZicOHOM mopsijike (3 PEKTHBHOCTH FOPHJIH-
YEeCKUX IPOLEAYP BO3BpaTa JI0JTa).

CTOUT MOMHHUTBH, YTO IS IPOIETYPHI
MEIUAIuN €CTh M HEKOTOPHIC OrPaHUYCHUS.
Menunanust He MOKET IPUMCHATHCS B CIydae
HEIIeeCIToCOOHOCTH OHOM M3 CTOPOH, HECHO-
COOHOCTH €€ OTBEYaTh 3a CBOHM IOCTYIIKH,
CTpaJaHWe IyIIeBHOH OONE3HBIO, a TaKKe
B clydae KPHMHHAIBHBIX KOHQIHKTOB. Me-
nuanus 3 GekTUBHA TOJIBKO TOT/a, Korjua ooe
CTOPOHBI XOTST YPEryJIHUpOBaTh KOHQIHUKT
(Pomanenxko, 2006).

Tak wnu wHaYe, IMEHHO penieHue 00 ype-
TYJTUPOBAHHUH WU MPEKpPAIIEHUH CIIopa B Me-
IUallid ~ TPUHAMACTCS  HEIOCPEICTBCHHO
CTOpPOHAMH, BEIb MEIHATOP HE HaJeNeH II0JI-
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HOMOYHSIMH BBIHOCHUTH pEIICHUE, 00513aTelb-
HO€ JIsl UCTIOJIHEHUSI CTOPOHAMU criopa. [ aB-
HOW 3ajjauell Meauatropa SBIJISIETCS IOMOIIb
CTOpPOHAM B JIy4llIeM NOHUMaHUU JIPYT Jpyra,
COMIKEHUH TTO3UINH, TOCTHKEHUU COTIIACHS
10 YCJIOBHSIM CIIOPA, @ B HEKOTOPBIX CIIyyasx
[IOMOILb B HAaXOXKJAEHUU BapUAHTOB YCIIOBUH,
Ha KOTOPBIX, BO3MOXHO, OyJIET pa3peLieH KOH-
(KT,

D dekTUBHOCTh MPUMEHEHHS MPOIIETY-
pBl MEIMALMK BO MHOTOM 3aBHCUT OT CTPOIO-
ro COONIONEHUS TMPHHIIUIIOB: J0OPOBOIBHO-
CTH, KOH(QHUICHIINAIEHOCTH, COTPYAHHUCCTBA
U paBHOINPABHSI CTOPOH, OECIPUCTPACTHO-
CTH W HE3aBUCHUMOCTH MeauaTtopa (ct. 3 D3
«O mporenype MeauaInum).

CynebHOe IPIMHIPEHNE — ITO BUI IPUMHU-
PUTENBHOMN POy pbl, UMEIOILEH TY )K€ LeJb,
YTO U IpoLeaypa MeIUaluu, HO PU OMOILU
CHELMAJIBHOr0 NOCpeHUKa — cyAeOHOoro npu-
Muputens. MHple npUMHpUTEIbHBIE IPOLE-
nypel B AIIK P® ne 3akperuiensl. Ilo topu-
JUYEeCKOM TEeXHHUKE YyKa3aHHWe 3aKOHOAATess
Ha Jpyrue NpUMUPHUTENbHbIE TPOLEIYPbl T'O-
BOPHUT JIHOO 00 ommbke, 100 0 OyaymeM 3a-
KpPEIJICHUM HOBOW NPUMHPHUTEIBHOHN Ipole-
Iypel, HE TPOTHBOpEUAlIeH QeaepatbHOMy
3akoHy. 31 okTsa6ps 2019 roma IlocranoBie-
aueMm [Inenyma Bepxosuoro Cyna Poccuiickoii
Denepauny yTBEPXKJIEH pEriiaMeHT MpoBeJie-
HUS CyAeOHOTO IPUMHUPEHUS, KOTOPBIH oIpe-
JeJIsIeT NOPSIA0K IIPOBEIEeHUs CyeOHOro mpu-
Mupernns. CyneOHOE NPHUMHPEHHE SBIISIETCS
OJJHOU M3 Pa3sHOBUIHOCTEN MPUMUPHUTEIBHBIX
npouenyp. IloBblIEeHHBIH HHTEpEC BBI3BIBAET
HOBBIM HMHCTUTYT CYICOHBIX TPUMUPHTEICH —
cyleil B OTCTaBKe, B OCOOEHHOCTH HEIaBHO
yTBepkéHHBIN [Inenymom Bepxosroro Cyma
Poccuiickoit denepanuu CIUCOK CyAeOHBIX
MPUMUPUTENEH, U3ydaeMbld C TMO3HIUNA KO-
JHYECTBECHHOTO COCTaBa M KpUTEpUEB 0TOOpa
kauaunatoB (IToctanosnenwue. .., 2020; [Tocra-
HOBJICHHUE. .., 2023; [locTanoBnenwue.. ., 2019).

[IpoOiaeMHBIM acrieKTOM BHIUTCS HE3Ha-
YUTENHFHOE KOJUYECTBO CYACOHBIX IPUMUPH-
TeJel Ha LeJible PErHOHbI, YTO IpeABeIaeT
BO3MO)KHYIO HEONaronpHUsITHYIO IEPCIEKTHBY
Pa3BUTHUS TMPOLETYPHl CyAeOHOTO IPUMHUpE-
HUs. B cBsA3M ¢ 3TUM mnpexacraBisieTcs Lele-
CO00pa3HbIM PaCHIUPATh UMEIOIHUNICS CIIUCOK

o Mepe HeodxoamMocTH. [IprcTaasHOTrO BHA-
MaHHUs 3aciy’KMBaeT M cama Ipoueaypa cy-
IeOHOTO TPUMUPEHUS, CTPOSIIAsicss Ha PHUH-
oumax J10OpOBONBHOCTH, COTPYIHUYECTBA,
PaBHOIIPABUsSI CTOPOH, HE3aBUCHMOCTH U Oec-
MPUCTPACTHOCTH CYACOHOTO TPHUMHUPHTEIS,
KOH(UICHINATHPHOCTH U JOOPOCOBECTHOCTH.
Ocob6oe BHUMaHHE yIENsIeTCs] aKTUBHOU POIH
CyIbH, B IIPOU3BOJICTBE KOTOPOrO HAXOAUTCS
hi (S (o}

HaunGompimmii TpakTHYECKUH HHTEpec
MIPECTABIISICT KIACCH(DUKAIINS IPHMHPUTEIb-
HBIX IIpOLEAYp O BUAAM CyIONPOU3BOJCTBA.
Komexc 2002 toma BmepBble TPEIyCMOTpEI
muddepeHIHaInio CyIompOn3BOICTBA TI0 Pa3-
JIMYHBIM KPUTEPHUAM.

OCHOBY KJIaCCU(QHUIHUPOBAHUS IPUMHU-
PUTENbHBIX MPOLEAYp COCTaBJIsSET pasrpa-
HUYEHHUE IMPOM3BOJCTB IO XapaKTepy Ipe-
MeTa CIopa, TaKk KaKk UMEHHO OH OIlpejesseT
BO3MOXKHYIO C(epy UX MPHUMEHECHUS B «CIIO-
pax o mpaBey, «Cropax O IPaBOOTHOLICHUMY,
«cmopax o (akre», TOorma Kak HE3aBUCHMO
OT CYOBEKTHOI'O COCTaBa yYaCTHUKOB CIIOpa,
K [IpUMEepY, HHOCTPAHHOE IpeaIpUHUMATENb-
CKO€ JIMLO MJIM POCCUHCKHE MpenrpUHUMA-
TeJU, BCE OHM MOT'YT BOCIIOJIb30BaThCs TaKOM
(bopMoil yperynupoBaHHUsI CBOETO CIIOpa, Kak
MIPUMHUPEHHE.

B mnonHON Mepe CYIHOCTH HOPUMHPH-
TEJBHBIX MPOLEAYP COOTBETCTBYIOT 3KOHO-
MHUYECKHE CIIOpbl W MHBIE Jiea, BO3HUKA-
OLIMe M3 TPaXIAaHCKUX IPABOOTHOIIECHUN
(ct. 28 AIIK P®). imMeHHO B TaKUX CIIOPHBIX
[IPaBOOTHOLIEHUAX IOPUIAMYECKH PaBHOIIPAB-
HBIX CYOBEKTOB, OCYIICCTBISIOMINX IIpEI-
[IPUHUMATENIbCKYI0  JEeSTENBHOCTb,  4acTO
MIPUMEHSIOTCS IPUMUPUTENbHBIE TPOLIENYPHI,
BKJIIOYasi BCE BO3MOXKHBIE UX BUJBI IO COCTa-
By. OOBenuHsIst B ceOe HECKOIBKO THUIIOB CYAO0-
IIPOU3BOJCTB MO XapaKTepy U MpelMeTy pac-
CMOTPEHUS, MOXKHO BBIJICNIUTH TaKyl0 I'PyIIy,
KaK npumupumenvhvie npoyeodypol 8 UCKOBOM
U YNpOWEHHOM NPouU3800Ccmeae, NPouU3800Cmae
no oenam ¢ yuacmuem uHOCMpPaHHbIX JUY.

Uro xacaeTcss NPUMHPUTEIBHBIX IpoLEe-
Jyp 1O UHBIM KaTeropusM Jej, TO 31ech 30Ha
pacnpocTpaHeHHUs] UX BHUJIOB HE3HAYUTEIbHA.
DenepasibHbIi 3aK0H «O HECOCTOATEIBHOCTH
(6ankpotcTBe)» (cT. 150—167) m cT. 225 AIIK
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P® roBopsaT 0 Takoi NPUMHUPHUTEIBHOU IMPO-
LHeaype, Kak MUpPOBOE COIJIAIIEHUE, U3 Yero
CJIEJIy€eT, 4YTO IPUMHUPEHHE BO3MOXKHO IIPU pac-
CMOTpPEHUHU apOUTPaKHBIM CYIOM JeJ O Heco-
CTOSITEIBHOCTHU (0DAHKPOTCTBE) B MOPSIAKE TJIa-
BbI 28 ATIK P®. B cBoe Bpemst 0 BO3MOKHOCTH
3aKJIIOYEHHUS] MUPOBOIO COTJIAIIEHUS YIIOMHM-
Hai Takxke U @3 PO «O pecrpykrypuzanun
KpenuTHBIX opranuzanuit» (ct. 23) (Ilocra-
HOBJEeHUE..., 2023; O pecTpyKTypHu3alumu...,

1999).
C yueroM ocoOeHHOCTEH TmpeaMera
[IPAaBOBOI'O0  PEryJIMPOBaHUS  3aKOHOAATEIb

MPEIyCMOTPEN  CIICIUAIM3UPOBAHHBIA, OT-
JUYHBI OT OOWIEro TOPSIOK 3aKITIOUCHHS
1 YTBEPKICHUS MIPOBOTO COTJIAIICHUS ITO JIe-
JaM O HECOCTOATENbHOCTH (DAaHKPOTCTBE)
U TpU PECTPYKTYPH3AIMH KPEAUTHBIX Opra-
am3anuii (IToctanosnenwue..., 2023).

CucreMaTu3upyst CkazaHHOE, 110 BUAAM
apOUTPAKHOTO CYJOIPOH3BOACTBA IIPUMHPHU-
TENBHBIC MPOLENYPHl TPYHIHPYIOTCS Ha HC-
MTOJTB3yeMEIe:

- 8 UCKOBOM NpouU3800cmee W 10 UHBIM
KaTeropusM Jel, TAe apOUTPaKHBIM CyIOM
paccMaTpHUBAIOTCSL «CIIOPBI O TIPaBe T'pakIaH-
CKOMY, BKITIOUAIOIIHE B ce0s1 BCE BHIBI TPUMU-
peHus;

- 8 AOMUHUCMPAMUBHOM  NPOU3BOO-
cmee, 3a UCKIIOYeHUeM NOCPeOHUYeCcmsa;

- 8 0enax o HecocmosimenvbHocmu (bam-
Kpomcmee) — Muposoe coziauienue.

[IpencraBnennas knaccuduranus cyneo-
HBIX IIPUMHUPUTEIBHBIX TPOLEAYP HE SBIISCT-
sl eTMHCTBeHHOU. Kak yike 0TMedanocs, mpak-
TUYECKH BCE TPUMHUPUTENBHBIC IPOIEAYPH,
COBEpIIacMbIC B paMKaxX apOHTpPa)KHOTO IIpPO-
mecca, BICKYT 3a COOOH OmpeeNicHHbBIe I0pH-
IUYECKHe TOCICACTBUS IS JIHI-Y4aCTHUKOB
KOH(IUKTA (MCIOTHUTH MUPOBOE COTIIAIIICHIE
B YCTAHOBIICHHOM HOPSIIKE U CPOKH U T.11.) HITH
00513aHHOCTE IS apOUTPa)KHOTO CyJa COBEp-
OIUTH TIPEIYCMOTPEHHBIC 3aKOHOM IPOIecCy-
aJBHBIC NEHCTBUS (TPEKPATUTH IIPOU3BOICTBO
mo neny W T.I1.). Pa3Be 4To mocpemHWYECcTBO
7 COTNIACHTENbHAs IPOIeaypa MOTYT 3aBep-
IUTHCS 0€3 BBIHECCHHS KaKHX-THOO MpoIec-
CYaJBHBIX TOKYMEHTOB, TPEOYIOMIUX JICTUTHU-
MAaIlii CO CTOPOHEI CyJa M 0e3 KaKux- ITudo
MIOJIOKUTEIBHBIX PE3yNbTaToOB, YTO BIICUET

3a coboll mampHEWIIee pacCMOTPEHHE [erna
o cymecTBy. C TOUKH 3peHHS KpUTEpUS 005
3aTeIBHOCTH TMOCICICTBHNA MPAMHUPUTEIEHBIX
MIPOIETY P TOCIETHNAE MOTYT OBIT:

- TIPUMHPHTENBHBIE TPOIEAYPHl  0Oe3
00513aMENbHBIX IOPUOUYECKUX NOCAeOCMBUL —
MIOCPETHUIECTBO, COTIACHTENbHAS POy Pa;

- TPUMHUPUTENBHBIC TPOUETYPHL, 6ie-
Kywue onpeoenennvie 00s3amenbHbie 10pU-
ouueckue nociedcmeusi I yIaCTHUKOB
KOH(IMKTAa ¥ apOUTPaKHOTO CyJa — MHBIC ap-
OUTpa’kHBIC TPOIICAYPHI.

Kak crmemyer w3 BBINIECKAa3aHHOTO, OT-
JEeTbHBIE BUABI MPUMHPHTEIBHBIX IIPOIEAYP
B CHIUIy CBOCH yHHBEpCATHHOU MCKIIOYUTEIb-
HOCTH TIPENONIPENEINIIOT UX CIIOCOOHOCTH ype-
TYJIUPOBATh CIIOp HAa MPOTSIKEHUU BCEH ero
IUHAMHKH, KaK Ha JOCYIEeOHOM »JTarme, Tak
1 B chepe apOUTpakHOTO CYJONPON3BOACTBA.

B cuimy aTOro MBI mpenaraeM UCKITIOUH-
TENBHO B TEOPETHUUYECKHUX LEJSIX BCE MPHUMH-
PHUTEIBHBIE TIPOLEAYPHl KJIaCCUPHIIMPOBATH
Ha TPH OOIIHE TPYIIIIHL:

- OocyoebHvle (BHECYICOHBIC);

- cyoebHvle (apOUTpaKHBIC);

- yHueepcanvHvle  TPUMHUPHTEIHHBIC
MPOIEaypPhl, K KOTOPBIM CIIENYeT OTHOCHUTH
MHPOBOE COTJIANICHUE, TOCPSTHUIECTBO U I1e-
PETOBOPEL.

Kpome Toro, mpencraBnsercss MHTEpec-
HBIM TIPEUIOKATh KIACCH(UKAIUIO JBYCTO-
POHHUX TPHUMHPHTEIBHBIX TPOIECAYp B 3a-
BHCHMOCTH OT TOTO, NPHHUMAET JIH B HHX
y4acTHe TPEThE JHII0, HE SBISIONIEeEC CyOh-
€KTOM CIIOPHOTO ITPaBOOTHOIICHHSL:

- Ha TPUMHPHTEIBHBIC IIPOLETYPEI,
B KOTOPBIX MPHUHAMAIOT yIaCTHE TOIHKO HETO-
CPEACTBEHHBIC YYACTHHUKH CIIOPA;

- TPUMHUPUTENBHEIC IPOLEAYPHI C yUa-
CTHEM TPETHhEr0 HE3aBUCHMOTO JHIla — IIO-
CPEIHHKA;

- C ydYacTHeM apOHTpa)kHOro cyna (co-
TJIAaCHTEIBHAS POy Pa).

[lpu sTOM ciemyeT OTMETHUTBH, YTO IS
MaTepHANM3alUK JABYX IOCICTHUX BHUIOB
MPUMHUPUTEIBHBIX  TPOIEAYyp HEOOXOIMMO
MIPUBJICYCHUE TPETHUX JUI-CIICIIHAINCTOB,
HE SBISIONIMXCS YYaCTHHKAMH CIIOPHOTO
MIPaBOOTHOWICHUS. JTO, COOTBETCTBEHHO, TI0-
CPEIHHK WU MEIUATOp (JTUIIO0, KOTOPOE CaMo
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HE paspellaeT CcHop, He BBIHOCUT HUKAaKHUX  (JIMLO, HaJIEJIEHHOE B CHUJy IPEIOCTABIEHHbIX
pemeHuid, 00s3aTENBHBIX ISl CTOPOH, & OKa-  CTOPOHAMH IIOJIHOMOYHIl ITpaBOM pa3perrath
3BIBACT MOMOIIb B JOCTM)KEHUU MOHUMAHHS  CIOp IO CYIIECTBY M BEIHOCHUTD peIIeHue, 00s-
U KOMIIPOMHCCA) THOO apOUTPaXHBIA CyIObsl  3aTENBHOE JJIS yUYACTHHKOB CIIOPA).
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Abstract. The growing influence of Internet technologies and deep mediatization of social
practices contribute to the transformation of the traditional model of communication between
the state and citizens. The purpose of this article was to identify the peculiarities of digital
interaction between young citizens and government on the example of comments, posted
under the publications of public authorities in VKontakte, the largest Russian social network.
The study is based on the results of intent-analysis of comments (N=767) from users under
the posts of The Federal Agency for Youth Affairs, The Ministry of Sports and The Ministry
of Culture. The results show the youth audience’ interest in communication with the state
authorities. In online discussions, users usually try to present their own worldview, share
their reasoning and draw attention to it. A significant percentage of intensions indicates
the commenters’ desire to critically perceive the information published by the officials
and evaluate it independently, whether this is approval or criticism. Less often, they show
the intention to exert real influence on the activity of public authorities. Moreover, users’
communication in the accounts of public authorities are almost free from destructive
intentions. The study seems particularly relevant in the context of Russian youth policy
priorities, which include formation of an information field favorable to youth development
as well as the intensification of feedback mechanisms between governing bodies, public
organizations and young citizens.

Keywords: media communication, state, youth, social networks, youth policy, feedback.

The research was supported by the Russian Science Foundation within the scientific project
N 23-28-01865.

Research area: media communications and journalism.

Citation: Gureeva A. N. and Kireeva P.A. Specifics of Young People Media Communication
With the State in Social Networks. In: J. Sib. Fed. Univ. Humanit. soc. sci., 2023, 16(5),
841-857. EDN: CISRNK

© Siberian Federal University. All rights reserved
* Corresponding author E-mail address: gureevaan@gmail.com, polinakireeva msu@mail.ru
ORCID: 0000-0002-8991-0486 (I'ypeesa); 0000-0002-3720-0087 (Kupeesa)

- 841 -



Anna N. Gureeva and Polina A. Kireeva. Specifics of Young People Media Communication With the State...

Mockosckuil cocyoapcmeennvlil ynusepcumem umenu M. B. Jlomonocosa
Poccuiickas @edepayus, Mocksa

AHHoTauus. B ycnoBusax nryOokoi MeauaTu3aluy TpaJuluOHHAs MOAEIb KOMMYHHUKALUN
roCyaapcTBa M rpakJaH aKTUBHO TPaHC(HOPMHUPYETCS MO BIUSIHHEM HHTCPHET-
TexHoJorui. llenpro TaHHOW CTaThH CTANO BBIIBICHHE 0COOCHHOCTEH B3anMOACHCTBHS
MOJIOZIEKHU C TOCYAapCTBEHHBIMU BEIOMCTBaMH B COLIMAJIbHBIX CETSAX Ha MIPUMEPE aHaIN3a
KOMMYHHKAaTHBHBIX HHTEHITNH. B BEIOOpKY monanm 767 KOMMEHTapueEB OT MOJIb30BaTEIICH
o/ TOCTaMU B OUIHANBHBIX aKkayHTax PocMomonéxu, MuHHCTEpCTBA CITOPTa
1 MunucTepcTBa KynbTypbl BO BKoHTakTe — KpyIHEHIed pocCuiickoil connanbHon ceTn .
AHanu3 MoJy4eHHbIX Pe3y/IbTaTOB CBUETEIBCTBYET O 3aMHTEPECOBAHHOCTH MOJIO/IEKHOM
ay/IMTOPUH B BBICTPAaUBAHUM KOMMYHHUKALIUK C OpraHaMy rocyAapcTBEHHOM Biactu. B xone
OHJIaH-ANCKYCCHI TTOJIH30BATEIH, KaK IIPABUIIO, TIHITAIOTCS IPE3EHTOBATH COOCTBEHHYIO
KapTUHY MHUPA, HOJAEIUTHCS CBOUMHU PACCYKACHUSMH U IPUBJIEUYb K HUIM BHUMaHUE.
3HauuTeIbHAs J0JI1 MHTEHLUH YKa3bIBaeT Ha CTPEMJICHUE KOMMEHTHPYIOILUX KPUTHYECKH
BOCIIPHHUMATH ITyOINKYeMYTO BEIOMCTBAMU HH(OPMAIIHIO U aBaTh €if CAMOCTOATEIBHYIO
OLICHKY, OyIb 9TO 0JJOOpEHHE U ITOXBaa WX KPUTHKA U pazodiaueHue. Pexe mpossisercs
CTpeMJIEHHE OKa3aThb pealbHOE BIMSAHUE Ha JIeATEIIbHOCTh OCYJapCTBEHHBIX CTPYKTYP,
JOOUTHCA OT HUX KOHKPETHBIX Pe3y/bTaToB. [lecTpyKTUBHBIE MHTEHLIUN [IPAKTHYECKU
HE BCTPEYAIOTCS O] ITyOINKAIIMSAMHI BEJOMCTB. Pe3yIbTaThl HCCIIENOBaHUS MOTYT OBITH
BOCTpeOOBaHbI IPU BHICTPAaUBAaHUHM KOMMYHUKAIIMOHHBIX CTPATeruil OpraHoB BIAcTH
B COL[MAJIBHBIX M€JHa, TOCKOJIbKY CPEAU MPUOPUTETOB rOCYAAPCTBEHHOW MOJIOIEKHON
TIOJIUTUKY YKa3bIBAIOTCS (POpMHUpOBaHKE HH(POPMAIIOHHOTO TI0JISI, OJarOIPHSTHOTO IS
Pa3BUTHUS MOJIOAEKH, a TAK)KE HHTCHCU(DUKAINI MEXaHU3MOB 00paTHOHN CBSI3U MEXKIY
TOCYIapCTBEHHBIMHU CTPYKTYpaMH, OOIIECTBEHHBIMH O0BhEIHHCHISIMU U MOJIOABIMU
rpaxaaHaMu.

KiroueBble ciioBa: MeInakOMMyHHKAIIWS, TOCYIaPCTBO, MOJIOJIC)Kb, COIMAIBHBIC CETH,
MOJIOJIC)KHAS TTOJINTHKA, 0OpaTHas CBS3b.

Hccnenosanue BbinoiaHeHo npu uHaHCOBOM nmoepkke PHD B pamkax HaydHOTO MpOEKTa
N 23-28-01865.

Hayunas cneunanabHOCTh: 5.9.9 — MeAMaKOMMYHHKALMU U KYPHAITUCTHKA.

Huruposanue: ['ypeeBa A. H, Kupeena I1. A. OcobeHHOCTH MEANAKOMMYHHUKAIIUUA MOJIOJCKH
€ TOCYZapCTBOM B COIIMANBHBIX CETSIX. JKypH. Cub. gpedep. yn-ma. I'ymanumapnuvie nayxu, 2023, 16(5),
841-857. EDN: CISRNK

! Tlo nauusim Mediascope 3a mapt 2023 roza, conmaibHas ceTb BKoHTakTe oKa3zanach ISTO Cpeid BCeX HHTEPHET-PECYPCOB

110 MECSIYHOMY OXBaTy POCCHIICKON ayIWTOPHH, YCTYITHB TOJBKO IOMCKOBBIM cucTeMam SlHmexc u Google, BHICOXOCTHHTY
YouTube u meccenmxepy WhatsApp (mpuHamie:KuT KOMIaHuu Meta, MPU3HAHHOI SKCTPEMHCTCKOH U 3ampelieHHoi B PD).
Pexxum nocryna: https://mediascope.net/data/
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BBenenue

B ycnoBusix riryOokoil MeamaTu3aIuu
nu(poBBIE MeJIHa UTPAIOT BCe 0OJIee BAXKHYIO
pOJIb B PpEMIEHWH PA3TUYHBIX COI[MAIBHO-
MOJIMTHYECKUX BOIIPOCOB. 3apyOeKHbIC U OTe-
YECTBEHHBIC YyYCHBIC CYUTAIOT, YTO B WH-
(hopMaIMOHHOM ~ OOIIECTBE  TOJUTHYECKAS
KOMMYHUKAIus TIyOOKO TOrpykeHa B Me-
JUHHYIO Cpefly, 00JIaJlalollyto cBoei ocoOoi
Jorukoi  QyHkuonuposanus (BapraHoBa,
2020; JlaGymr, Ilyro, 2019; Ilectoman, 2010;
Altheide, Snow, 2000; Hepp, Krotz, 2014;
Lundby, 2014).

3HaueHWe MPOCTPAHCTBA HOBBIX MeEIWa
B KadecTBe HMH(OPACTPYKTYphl COIHATIBHO-
MMOJINTUYECKUX KOMMYHUKAIIUHA OCO3HAETCA
BCEMU BOBJICYCHHBIMHU B HEE€ aKTOPaMU, B TOM
yucie rocynapctsom. B urone 2022 rona [pe-
3ugieHT Poccum nmoanucan ®denepanbHbIi 3a-
koH Ne 270-®3, B COOTBETCTBHHM C KOTOPBIM
TOCOpPTraHbl JIOJDKHBI PEryISIPHO pa3MelaTh
nHDOPMAIIHIO O CBOCH paboTe Ha odUIIHATb-
HBIX CTPAHMIAX B COMHMAIBHBIX CETAX. 3aKOH
BCTyTUI B cuuty 2 nekadpst 2022 roga u ¢ 3Toro
MOMEHTa 00s13bIBaCT BEJIOMCTBA OCBEIATh Pea-
JU3yeMbIe MEPOTIPUSITHS U TTyOJIUKOBATH KOM-
MEHTapHWH 10 aKTyaJbHBIM BOIIPOCaM B CBOHX
akkayHTax. CHHCOK pecypcoB, Ha KOTOPBIX
HEOOXOJMMO TPUCYTCTBOBATH BEIOMCTBAM,
ObL1 yTBepKaeH Pacriopsbxenuem [IpaBurtens-
ctBa PD Ne 2523-p B cenTsiope 2022 roma: uMu
cranu BKonrakrte n Onnoxiaccuuku. Oco-
00¢ BHMMAaHHE Ha T'OCYJapCTBEHHOM ypPOBHE
yaeaseTcsl MOUCKY S(P(GEKTHBHBIX MEXaHHU3-
MOB B3aMMOJEHCTBHS ¢ MoOImoAexkbio’. Tak,
B OcHOBax ToCyJapCTBEHHOH MOJIOEKHON
nonutuku Poccuiickoit @epepanuu Ha Mepu-
on 1o 2025 rona, yrBepkaeHHbIX [IpaBuTens-
ctBoM P® emte B 2014 rony, cpeau npuopure-
TOB TOCY/IapCTBEHHON MOJIOJIC)KHOU TIOTTUTHKH
Ha3BaHbl (opMHpOBaHUEC HH(DOPMAIIHOHHOTO
ToJIsI, ONATOMPUSITHOTO IS Pa3BUTHSI MOJIO-
JICKH, a TaK)Ke MHTCHCH(UKAITUS MEXaHU3MOB
00paTHOM CBSI3M MEXIY TOCYAapCTBEHHBIMHU
CTPYKTypaMH, 0OIIeCTBEHHBIMU 00hETMHEHH-
SIMH B MOJIOJIC’KBIO.

2 ®enepainbhblii 3ak0H N 489-D3 «O MOJIOIEKHOI MOIUTHKE

B Poccuiickoit ®eneparum» OonpeaenseT MOJNOASKb Kak
COLMAIbHO-IeMOrpaMueCKyo IrpyIy JIMI B Bo3pacte oT 14
J10 35 neT BKITIOUUTEIIBHO.

ITo nanubIM jokiaga CUeTHOH majars’,
B 2022 romy Bcero 60 ¢emepaibHBIX opra-
HOB HcHoJdHUTENbHOM Bitlactu (POUB) Oblin
MPEICTABICHBl B TOW WJIM MHOW COLMAJIbHON
cetu, y 10 opraHoB rocyaapcTBEHHOU BIacTH
ouIIHaTBHBIX aKKAyHTOB HE ObLIO. Pe3yms-
TaThl MOHUTOpPWHTA TIOKa3anu, uto y ®ONB
BBIpPOCJIA KYJIBTypa paboThl C COLMAIBHBIMU
CETSIMH: BCe OOIIBIIE OPTraHOB BJIACTHU ITyOJIH-
KYIOT KOHTEHT, OTBEYAIOLIUN aKTyaJIbHBIM
(dopmMaTaM KOMMYHHKAIINH B HOBBIX MeIua.
Ecnu B 2021 roxy Tombko 39 Be1oOMCTB TOMY-
YUJIU TIOJIOKUTENIbHBIE OLIEHKHU 10 3TOMY KpH-
Tepuro, To B 2022 Toxy UX KOJIMIECTBO BO3POC-
70 10 44. Ilpu >TOM TpaJIULIUOHHO HU3KHUMH
10 YPOBHIO OLIEHKH OKa3aJIUCh KPUTEPUH, CBA-
3aHHBIE C BBICTPAaMBaHUEM HPSIMOIoO JHaJora
®ONB ¢ rpaxkaaHamMu B COITUATBHBIX CETSIX.

Ewme ogHuM mokasareneM aKkTyaJlbHOCTH
M3y4yaeMON TeMbl SIBJISETCS BHEIPEHHE peii-
TUHTa paOOThI MPABUTEILCTBEHHBIX BEJOMCTB
B MHTEpHETE*, B paMKaX KOTOPOTO OIIEHHBAOT-
Csl TaKWe MOKa3aTesu, KaK IPeJCTaBIeHHOCTh
BEJIOMCTB B COLIMAJIBHBIX CETAX, aKTUBHOCTh
ayJJUTOPUH, Ka4yeCTBO KOHTEHTa, MJIaHUpPOBa-
HHUE KOHTEHTHOW NOJIUTUKHU W CllelUajbHbIE
MPOEKTHL, a TaKke paboTa ¢ KOMMEHTAPHIMHU
rpak/iaH.

B oroii cBsi3u akTyanm3mpyeTcs HeoOXo-
JUMOCTH TOBBIICHHS Y(PPEKTUBHOCTH MeXa-
HHU3MOB COLIMAJIBHO-TIOJIUTUYECKOH KOMMY-
HUKallM{, B TOM YHUCIIE 3a CUET ONpEeAeSICHUs
XapakTepa U O0COOEHHOCTEeH oOpaTHOM peak-
UMM ayJUTOPUM Ha pealu3aluio rocynap-
CTBCHHOHW MH(POPMAITMOHHOH MTOTUTHKH.

TeopeaneCKaﬂ PaMKa UCCJICIOBAHUA

Teopernueckas OCHOBa MeIUAKOMMYHHU-
Kalluil rocyIapCTBEHHBIX CTPYKTYp CO CBO-
UMHU peepeHTHBIMHA TPYyNIIaMu (I[CTICBHIMU
ayJJUTOPUSAMU) HMEET MEKJIUCLUIIIUHAPHBII
XapakTep: COIHOJOTH, IIOJUTONOTH, (UI0-
JIOTH, CHEHIHATHICTH B cepe CBs3eil ¢ obre-
CTBEHHOCTBIO TILATEIBHO H3YyYalOT IPOLECC

3 Jloknmax CuerHodl namarel «OTKPBITOCTh TOCyAapcTBa
B Poccun-2022. Pexxum noctyma https://ach.gov.ru/upload/
pdf/Otkrytost-2022.pdf

4 Peiituar AHO «/lnanor» Benercs ¢ 2020 r. Pexxum qocrymna
https://anodialog.ru/2022/12/28/issledovanie-urovnya-onlajn-
kommunikacii-organov-gosudarstvennoj-vlasti-po-rabote-v-
internete/
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B3aMMONCIHCTBAS TOCyJapcTBa H 0OImIecTBa
MIOCPEACTBOM MeJHa.

Ecnu paccmarpuBarh KOMMYHMKALUIO
C MOJINTHYECKOM TOYKM 3pEHUs, TO OHA Mpel-
CTaBIsIET cO0OM COBOKYITHOCTH MPOIIECCOB
MH(POPMAIMOHHOTO OOMEHa, MepefIavyn ONH-
TUYECKOW WHQPOPMALUHU, CTPYKTYPHUPYIOMIHX
MOJIMTUYECKYIO JIeATEIbHOCTh U MPUIAIOIINX
el HoBoe 3nauyenue (I'paue, 1999). Kommy-
HUKAIL[MOHHBIE IPOLECChl B IMOJUTUYECKON
CUCTEME NIPUBJIEKAIOT BHUMAaHHUE Pa3HbIX Ha-
yuHbIx mkoi: I Jlaccyamn u I1. Jlazepcdenbn
paccMaTpuBalM X ¢ TOUYKU 3pEHUSAMH Onxe-
suopusMma, H. Bunep u K. Jloiiu ncrions3oBanu
KUOEpHETUYECKUH NOAXOM sl 0003HAUEHUs
poJii KOMMyHUKauui B nonurtuke. Mccnenona-
Hus I Anmonga u JIx. Konymana pa3ssuBanu
[MOHMMAaHHE MOJUTUYECKOH KOMMYHHMKALUU
B paMKaX CTPYKTYpHO-(QYHKIIMOHAJIEHOH MO-
JIeJIM TIOJIMTUYECKON CHCTEeMBI. SIpKUM mpea-
CTaBUTEJIEM KOMMYHHKAaTHBUCTCKOTO MOJAX0/1a
apisieTcst FO. Xabepmac ¢ ero KOHLENUUSIMU
Jnenu0epaTuBHOM  JIeMOKpAaTUH, OCHOBaHHOMU
Ha apryMeHTUPOBAHHOM 00CY KICHUH Pa3Iny-
HBIX TOJIUTHYECKUX BOIPOCOB, U MyOJUYHON
cepsl — 0co00i KOMMYHHUKATUBHOU CpPEIHI,
rme CBOOOMHO apTUKYIHUPYIOTCS MPOOIeMBI
oO1iecTBa U MPOUCXOIUT COBMECTHBIM MOUCK
MMyTEeN UX pPEeIICHUs.

B nocnennue necaTtuineTus oTeyecTBEH-
HBIE ¥ 3apyOCKHBIE MCCICIOBATCIN aKTHBHO
paccMaTpuBarOT OCOOEHHOCTH BJIUSHHS HO-
BEIX Meua Ha TpaHC(OpMAIHIO COIMAIBHO-
MOJIMTUYECKOW KOMMYHMKALUMHU, H3y4as Kak
BiiacTHble opranbl (Kpeimranosckas, @unun-
moBa, 2018; Cypwma, 2015; Ymkos, 2016; Crozier,
2007; Howard, 2005) u rpaJaHCKUE aKTHBH-
ctol (BeipkoBcekuit, Konecanuenko, 2020; Eda-
HoBa, Mensunuenko, 2018; Bennett, Freedon,
Hussain, Wells, 2013; Sandoval-Almazan,, Gil-
Garcia, 2014) HCIIONB3YIOT COICETH JUJIS JIO-
CTHKEHUS CBOMX Liesield. B HayuHOM nuckypce
yKe ycnenu chopMUpOBATHCS IBa IIPOTHBO-
[IOJIOKHBIX IOJX0/1a, ONMCHIBAIOLINX ITOTEH-
LMaJl BIMSHUSA HOBBIX MeJIua Ha COLUAJIbHO-
MOJUTUYECKUI Tporecc. Paa uccnenoareneit
JIeJIAlOT BBIBOJ O JIEMOKPATU3HUPYIOIIEM IIO-
TEHITMaJle HOBBIX MEOUa W HX CIIOCOOHOCTH
OCHOBATEIIEHO TepedopMaTHpoBaTh OTHOIIE-
HUS MEXJY FpaxkJaHaMH U MPaBUTEIbCTBOM.

KoMMyHUKanun B WHTEpHET-Cpele NENaloT
JIOCTYITHOW apTUKYISIHIO TPakIaHCKOH To-
3UIAH 7151 OOBIION ayTUTOPUH, CIIOCOOCTBYS
3HAYUTEIHHOMY YBEIHUCHHUIO KOJUIECTBA aK-
TOpoB B monuTHueckoM mpomecce (Castells,
2012, Bennett, Segerberg, 2012; Cammaerts,
2012; Bakker, de Vreese, 2011 u ap.). Bropas
rpynmna, HalpOTHB, CKIIOHHA OTMEYarh Orpa-
HUYCHHOCTh BO3MOXKHOCTEH H 3(pPEeKTHBHO-
CTH TIOJUTHYCCKOH KOMMYHHUKALIMA B Cpele
HOBBIX MEIHa, a TaKKe HIITI030PHOCTh KX
JEMOKPAaTU3UPYIOMIETO TIOTCHIIHAJA: HCCIIe-
JOBaTEIM apryMEHTHPOBAHHO YTBEPKAAIOT,
YTO COIMAJIFHO-TIONINTHYCCKAasT KOMMYHUKa-
WS, ONOCPEIOBaHHAsI HOBBIMH KOMMYHHUKa-
OUOHHBIMH IIIOMIATKaMHU, HE BCET/a CHOCco0-
Ha JIOCTHYh MOCTABJICHHBIX IIEJICH U HEPEIKO
BO3BpamiacT €€ YYacTHHKOB K CTaTyCy-KBO
C XapaKTEePHBIM pa3pBIBOM MEXIY TpaJHIIH-
OHHOM MOJIMTUYECKON JIUTON U OCTAJTBHBIMU
rpakaanamu (Norris 2003; Morozov, 2012,
JleGenena u np., 2016).

B ominame ot adpdexToB (1 apdexTuBHO-
CTH) KOMMYHHUKAIIU{ rOCyapcTBa U TpakJaH
B COIMANBHBIX CETAX caMa TpaHchopMmariis
TPaIUIINOHHON MOIENH B3aMMOICHCTBUS TO-
CygapcTBa W TpaXXTaH — OTHOHAIPABJICH-
HOU W MepapXWYHOU paHee — IO BIUSHHEM
MHTEPHET-TEXHOJIOTHH y)Ke He SIBISCTCS JHC-
KYCCHOHHBIM BOIIPOCOM ISl HAYYHOTO COO00-
mectBa (Bomonenkos, 2017, Boiinos, 2007,
Castells, 2007; Jenkins, Ito, Boyd, 2016). I'e-
Hepanus U OOMEH KOHTEHTOM, BOBJICUCHUE
B MHTEPHET-IUCKYPC B OOCYKICHUE BOIIPOCOB
MOJTUTHYECKON JKU3HU B WHTCPAKTHBHOM pe-
JKUME B COITMATBHBIX CETSIX U Ha IPYTUX IUP-
POBBIX IUIOMIATKAX YK€ CTANH IPUBBIYHBIMU
MaTTepHAMH  COBPEMCHHOW  MOJUTHYECKON
KOMMYHUKAIINH.

OCOOCHHO aKTHUBHO TaKHE BO3MOKHOCTH
HCIIONIb3YEeT MOJIOAEXKB, IMOCKOIBKY OHAa HawW-
Ooyee BOCIIpUMMYMBA K WHHOBAaIUSIM B ce-
pe tmdppoBeix TexHomorui (I'ypeesa, 2020;
Hynac, 2022). Ilpn sToM B akaaeMHYECKOM
IUCKypCe Bce emle MpeodiafaeT paccMoTpe-
HHE MOJIOAEKH ITPEHMYIICCTBEHHO KaK 00b-
€KTa MOJUTHYCCKOTO BO3ACHCTBHS, M TOPA3I0
MEHBIIIC BHUMAHUS YICISIETCS MOJIOAEKHU Kak
CaMOCTOSITEIIEHOMY TOJTHUTHYECKOMY CYOBEK-
Ty (Ocumnosa O.C., barnacaposa P. A., JIyky-
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muH B. A., 2021; Popova O. V., Kazarinova D.,
2021), B TOM 4ymuCIIe MOTHBAM U XapakTepy ee
y4acTusi B MEAUATU3UPOBAHHOM MONMTHYE-
CKOM KOMMYHHUKAILIUH C TOCYIapCTBOM.

OOparHast  CBsI3b, WU  JBYCTOPOH-
HUH WHPOPMALMOHHEIA OOMEH, UTpaeT HC-
KJIIOUUTEJIBHO BaXXHYIO pOJIb B IIpoLeccax
ynpasienusi (I'paueB, 1999). MnHorna wnmen-
HO B OHJIAWH-IUCKYCCHSIX OOHapy>KMBaIOT-
cs riyOOKO apryMEHTHpPOBaHHBIE IO3UIUH,
yOenuTeIbHbIC TPUMEpPHl U PEKOMEHIAINH,
HO TMOTEHIMAJI TaKUX OOCYKICHHHA OCTaeTCs
peanu30BaHHBIM HE B IIOJHON Mepe: He Bcerna
[IPEICTAaBUTENN BJIACTH YUUTHIBAIOT LIEHHBIE
KOMITOHGHTBl ~KAUeCTBCHHOW JenuOeparuu
B KOMMEHTapUsX MpU NPUHATUHU pelIeHUu
(Bonkonckwnii, @unarona, 2020: 108).

3a  KaXJIbIM aKTOM KOMMYHHUKALIUH,
B TOM YHUCJIE€ MOJUTHUYECKOW, CTOUT OIpee-
JIEHHAs! L1eJb, KOTOpas M MPUIAET MYy CMBICI
(ApyTtroHoBa 1986: 14). Ileas cooOmieHwus,
C(OPMHPOBAHHYIO Ha OCHOBE OIPEICIICHHBIX
MOTpeOHOCTEH W MOTHBOB, TaK)Ke HA3BIBAIOT
nHTeHuuel. OHa oTpa)kaeT HaIlpaBJIEHHOCTh
CO3HAHMS aJpecaHTa Ha JOCTH)KEHUE 3aMbIC-
Ja, paay KOTOPOH OH BCTYIIAeT B KOMMYHHUKa-
nuto (Kirymuna, 2012). AKTyalnbHOCTh H3y4e-
HUSI UHTEHUUH ayUTOPUU B KOMMYHHMKALUU
C rOCYJapCTBEHHBIMH BEIOMCTBAaMHU CBs3aHa
C T€M, UYTO OHH MOTYT OBITh PACCMOTPEHBI KaK
0CO0bIE MHIUKATOPbI MCUXOJOTHYECKOIO CO-
cTostHUs obmiecTBa, koTopoe E.b. llecToman
olnpezesseT KaK COBOKYIHOCTb MacCCOBBIX
U KOJUIEKTHUBHBIX HAaCTPOCHMM, NpeacTaBiie-
HUH, 00pa3oB, EHHOCTEH W yCTAaHOBOK, BIIH-
SIFOIMUX Ha (YHKIHOHUPOBAHHE ITyOIHMIHON
nommutuku (Illectoman, 2022).

MeToauka uccjaeIoBaHusg

B uccnenoBanum, pe3ynbTaThl KOTOPOTO
MpEJICTAaBICHBI B 3TOW CTAaThe, aBTOPHI chop-
MYJHPOBAIN TPH HCCIEAOBATEIBCKUX BOMPO-
ca, YTOOBI BEIIBUTh OCOOCHHOCTH KOMMYHHKa-
THUBHBIX IeJIEH MOJIOACKH BO B3aNMOJICHCTBUH
C TOCY/IapCTBOM B IMPOCTPAHCTBE COIUAIBHBIX
CeTeii: KaKne WHTCHIIUU JOMHUHUPYIOT B KOM-
MYHUKAIUIX MOJIOJIEKH C OpraHaMu rocyaap-
CTBEHHOH BJIACTH Ha IJIONIAIKAaX COIUAIBHBIX
MeMa; KaKylo JIONI0 COCTaBISIIOT JECTPYK-
TUBHBIC HAMEPEHUS WHTEPHET-TI0Ib30BaTEIeH

B KOMMYHHKAIUAX C FOCYAapCTBOM; OTJIMYa-
I0TCS JIM MHTEHLUHUM ayJUTOPUU COLUAJIBHBIX
ceTeil B KOMMYHUKAIUAX C Pa3HbIMU BEJOM-
CTBaMHU.

a8 gocTuKeHUs NOCTaBJIEHHBIX 3ajad
HCCIEOBaHUs  OblIM  IPOAHAJIU3UPOBAHBI
OHJIAWH-ITUCKYCCUH MO TOCTAMHU O(HIIHAIb-
HbIX akkayHTOB Pocmoronexu, Munucrep-
ctBa crnopta PO u MuHHCTEpCTBa KYJIBTYPhI
P® Bo BKonTakTe — kpymnHeiiiei poccuiickoi
COITMAIBHON CeTH. DTH BEJOMCTBA OBLIH BHI-
OpaHBl IJIs aHalln3a, MOCKOIBKY OHH YIOB-
JIETBOPSAIOT HECKOJIBKUM KpUTepusmu. Bo-
NEPBbIX, OHM SBIAIOTCI OTBETCTBEHHBIMU
3a peaju3aluio ONpeae/IeHHbIX HalpaBJIeHUN
rOCYy/IapCTBEHHOH MOJIOJC)KHOM MOJIMTHUKH,
BO-BTOPBIX, B BBHIOPAHHBIN IS aHaln3a Iie-
pHOI Ha CTpPaHHIAX MX OPHIHAIBHBIX CO00-
mectB B BK y momnp3oBaterneit Oblsia BO3MOXK-
HOCTb OCTaBJISATh KOMMEHTApHUH.

Kaxnerii mecsarny BKonrtakTe moceraer
84 % poccHICKOW HHTEpHET-ayIUTOPUH".
[lo akryanmeHbiM JaHHBIM Brand Analytics,
Bo3pacTHasi rpynma 18-34 mer cocraBuset
43 % axTtuBHOM ayautopuu B BKC. Tak kak
CTaTUCTHKA OTAENbHBIX coobuiecTB B0 BKoH-
TaKTe SIBJSAETCS 3aKPBITON IS T€X, KTO HE 5B-
ndeTcs WX BiaAedbleM WM aJMUHUCTpa-
TOPOM, MBI PEIIUIN OOpPaTUTHCS K TAaHHBIM
00 ayTUTOPHH CANTOB BHIOPAHHBIX BEIOMCTB,
9YTO MOTJIO OBl KOCBEHHO yKa3aTh Ha Ipeola-
JIaloIIre BO3pacTHbIE TPYIIIbI [I0Jb30BaTENEH,
MOJNMCAaHHBIX Ha aHallM3UpyeMble cooOlle-
cTBa B couuaibpHOU ceTu. COrflacHO JaHHBIM
SimilarWeb, npencraBieHHbIM Ha puc. 1, BO3-
pactHas rpynma 1834 et B COBOKYIHOCTH
JOMUHHPYET B CTPYKType Tpaduka CaiToB
BCEX TPEX BEIOMCTB: OHa cocTaBiseT 55 % mo-
CeTHTENeH OPHUINATHFHOTO HHTEPHET-pecypca
Pocmononexnu’, 48 % Tpaduka opunnaibHOro

> BKonTakTe moaBena uToru nepsoro kBapraia 2022 roza:

KOJIMYECTBO POCCUHCKHUX TOJIb30BaTelell B Mecsl — 73,4 MIIH
exenHeBHbIX npocMoTpoB VK Buaeo — 2,45 mupn / mpecc-
ciyx6a BK. Pexxum nocryma: https://vk.com/press/q1-2022-
results

® AxruBubie aBTOpsl B0 BKonrakte 3a maprt 2023 roma /
Brand Analytics. Pexxum moctyma https://br-analytics.ru/statis-
tics/author

7 TlomoBO3pacTHON cOCTaB aymuTOpHHU caiita PocMmonmonexun
/ SimilarWeb. Pexum nocrtyma: https:/www.similarweb.com/
website/fadm.gov.ru/#demographics
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Puc. 1. lonn ayamMTopuit pasHbix BO3PaCcToOB, NoceLanlmx obumumanbHblie canTol PocMononéxm,
MuHucTepcTBa cnopTta, MMHUCTEPCTBA KYNbTYpPbl
UcmoyHuk 0aHHbix: SimilarWeb. CocmasneHo asmopamu

Fig. 1. The share of audiences of different ages visiting the official websites of Rosmolodezh,
the Ministry of Sports, the Ministry of Culture
Data source: SimilarWeb. Compiled by the authors

caiita Munucrepctso criopra®, u 46 % — Mu-
HUCTEPCTBA KYJIBTYPhI®.

UroOBl BBISIBUTH HHTCHIUU MOIH30Ba-
TeJel, BbIpakKEHHblE B KOMMEHTapHUsIX I0J]
nmoctamu DOMB, OblT MpOBENEH HMHTEHT-
aHaJu3 10 METOJIOJIOTHYECKOH Iporpamme
HCCIIEIOBAaHUS  OHJIAMH-AMCKYCCUHM, mpea-
noxxennot H.K. Pammnoir (2016). Cormac-
HO JTOH KiaccuUKauu K WHPOPMAaTHUBHO-
BOCIIPOM3BOSIIEMY OI0Ky OTHOCATCSA
WHTEHLHH, «BOCIIPOU3BOIALINE» U COIPOBO-
JKJAIOMIMe KOMMYHHUKALMIO: YAUBJIEHHUE, BO-
IIPOC; BEIpaKEHUE HECOTIIACHs/COMHEHNE; BBI-
paxeHue corjacusi, NOAJAEP)KKU; HENpUSITHE,
OTKa3 OT KOMMYHHUKALUM; MPOSIBICHUE CUM-
MaTuu.

B »MOTHBHO-KOHCONMMAMPYIOMHN  OJIOK
BOLUIX CJEAYIOLIMEe MHTEHLMH: CaMOIPE3eH-
Talus; MPUBJIEUEHUE BHUMaHUA (paccyxiae-
HUSl, PUTOPUYECKUE BOMIPOCHI); YCIIOKOCHHE
ayJJUTOPUH; IPOTHO3bI, IPETEH3UU Ha UCTUHY;
olpaBIaHue (camMooIlpaBIaHue, T.e. Oe3 mpen-
BapUTEIBHBIX 00BHHEHMI). OHH JEMOHCTPH-
PYIOT CTpEeMJIEHHE ayAUTOPUH MPEIJIOKUTD
COOCTBEHHYIO KapTHHY MHpa IS Koomepa-
THUBHOTO B3aUMOJIEHCTBUS.

B MaHUNyISTUBHBIA OJOK OBLTH BKIIFO-
YeHbl MHTEHLHUHU OCKOPOJIEHUS; yCTpalleHHe,

8 TlomoBo3pacTHOI cOCTaB aymUTOpHH caiiTa MUHHCTEpCTBA

cropra / SimilarWeb. Pexxum moctyma: https://www.similar-
web.com/website/minsport.gov.ru/#demographics
° T1omoBO3paCTHOMN COCTaB ayINTOpUH caiita MUHHCTEpCTBa
KyneTypsl / SimilarWeb. Pexxum moctyma: https://www.simi-
larweb.com/website/culture.gov.ru/#demographics

yrpo3bl; AUCKpeauTanus (MOApbIB aBTOPUTE-
Ta); IEMOHCTpAIs CHIbI (0e3 SBHOH yrpo3bl)
U MOpajau3aToOpcTBO (moyueHus). Takue HH-
TEHLUU yKa3blBalOT HAa CTPEMJIEHHE K COLH-
aJbHOMY JOMUHUPOBAHUIO U YCTAHOBJICHUIO
HepapxU4eCKUX OTHOLIEHUH.

BoOTFOHTUBHO-TUPEKTUBHBIH OJIOK 00B-
SNWHUJ TaKWe WHTCHIHH, KaK MOOYXIeHUE
K TIIO3UTUBHOMY JEWCTBHUIO U PEKOMEHHA-
LUK, TIOACTPEKATEIbCTBO K HEraTUBHOMY
NCWCTBUIO;, OOBHHEHUS; TIPEAYIPEKICHUE
0 TIOCIENCTBUSAX; OTBOA OOBHHEHHU. OHH
OPUEHTHPOBAHbl Ha JOCTUKEHHE pPeanbHbIX
pe3yJbTaTOB OT KOMMYHMKAIMU U MPU3bIBAET
K KOHKPETHBIM JIEUCTBUSAM BIACTEH.

K KOHTpOIEHO-peaKTHBHOMY OJIOKY OBLITH
OTHECEHbI 0/100peHue, I0XBaJia; capkasM, 3J10-
paaCTBO, KPUTHUKA; HPOHUS; pa3oliadeHue.
OTO OLIEHOYHBIE U IKCIPECCUBHO-OLEHOUYHbIE
peakly ayIuTOPUH.

Ha ocHOBe mpemyioxeHHOH Kiaccugu-
Kallud Mbl OTHECIM K JECTPYKTUBHBIM Ha-
MEpEHUsIM TaKWe WHTCHIWHU, KaK OCKOopOIre-
HUE, yCTpalleHue, yrpo3a (MaHHUITYISITHBHBIN
0JIOK), TOACTPEKATEIHCTBO K HETaTHBHOMY
(BOMIOHTUBHO-TUPEKTUBHBIA OJOK) W OT-
Ka3 oOT KOMMYHHUKanuud (MHPOPMATHBHO-
BOCITIPOM3BONANINN OJIOK), MOCKOJIBKY OHHU
HanOoJjee IBHO NPEMSATCTBYIOT IPOIOJIKEHUIO
IJIOJOTBOPHOM KOMMYHUKALIMH.

Jns ananu3a Obl1 BHIOpaH OJMH Ka-
neHgapabiii mMecsty (MapTt 2022 roma), Bcero
B BBIOOpPKY HCCIECIOBaHUS momanu 767 KOM-
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MEHTapueB OT I0JIb30BATEJIeH IMOJ MOCTaMu
B O(QHUIMANBHBIX aKKayHTax Pocmononexu
(425), MunuctepcTBa cropta (267) u Munu-
cTepcTBa KyInbTyphl (75) B coManbHOU CETH
BK.

PesyabTaThl

B xome wmccrnemoBanus OBUIO BBISBIICHO,
YTO JOMHUHUPYIOLIEH MHTEHIMEeH B KOMMEH-
Tapusx IOJ IOCTaMU TpeX TIOCyJapCTBEH-
HBIX BEIOMCTB OBUIO TOAJEP)KaHHE KOMMY-
HUKanud, OyIb TO YTOYHEHUE WH(POPMAIHUH,
BBIPa)KEHHUS COIJIaCUsl WJIM Hecoryacus, He-
MPUATHE UM CUMIATHUS K COIEP)KAHUIO OIy-
ONMKOBAHHBIX MMOCTOB. K wHpOpMaTHBHO-
BOCIIPOM3BONANIEMY OJOKY MOKHO OTHECTH
55 % MHTEeHLMH MOJb30BaTejIeH oM IIOCTaMU
akKayHTa MuHHCTEpPCTBa KyJIbTYphl, 45 % —
o myoukanusmu Pocmononesxxu u 39 % —
oJ] MocTaMu MUHHUCTEPCTBA CHOPTA.

WNuTenunn KOHTPOJIbHO-PEAKTUBHOIO
0JI0Ka, BBIpXKAIOIIHE Ty WIJIM MHYIO OLCHOY-
HYIO M DKCIPECCHBHO-OLEHOUYHYIO PEAKLHUIO,
CTaJIH BTOPBHIMU 110 00bEMY B KOMMEHTAPHIX
akkayHTOB Pocmononexu (24 %) u MuHu-
crepctBa KynbTypsl (19 %). [Ipu aTom mop my-
OonmukanusMu MHUHHCTEPCTBA CIIOPTa BTOPHI-
MU TI0 PaCIIpOCTPaHEHHOCTH OBLITH HAMEPEHHS
BOJIIOHTUBHO-AUPEKTUBHOIO 0JIOKa, OIUCHIBA-
IOLIEro CTpeMJIeHHE IOJb30BaTesell OKa3aTh
peajbHOE BO3AECHUCTBHE HAa KOMMYHHUKALMIO,
HaAIIpUMeED, 33 CUST MOOYKACHUS K JCUCTBUSM,
OOBHUHEHUH, PENYNPEXKACHUS O MOCIEICTBU-
sx. IlpumeuarenbHo, 4TO 10711 UHTEHLHUH 3TO-
ro Oioka noj nocraMu MUHHUCTEPCTBA KYJlb-
Typsl U Pocmononexu cocrasisteT auuib 7 %
1 5 % COOTBETCTBEHHO.

OMOTHUBHO-KOHCOJIMIUPYIOIIME  MHTEH-
UM comepxkanuch B 23 % TekcTax OHIIAH-
oOCcykaeHnit mon myonukanusMu Pocmo-
nopexu, 17 % — MuHucrepcrBa KyJIbTYphl,
14 % — MunuctepcrBa cnopta. Kirouesas
[eJTb TAKUX HAMEPEHUH — IpeACTaBICHUE CO0-
CTBEHHOW KapTHUHBI MUPA U [IPUBJIEUCHUE BHU-
MaHUS K HEM.

Hanmenee XxapakTepHBIMH I JTUCKYC-
CH TIOJ TIOCTaMH{ BBHIOPAHHBIX TOCYAapCTBEH-
HBIX BEIOMCTB OBUIM MaHUITYJISITHBHBIC Ha-
MEpEeHUs, HallpaBJCHHbIE HA JIEMOHCTpPALUIO
COLIMAJIBHOTO JIOMUHUPOBAHUSI U YCTaHOBJIE-

Hue nepapxuil. Takye HHTCHIINH BCTPEYAIHCH
B 4 % KOMMEHTapHeB B akkayHTe MuHHUCTEp-
cTBa cropta, 3 % — Pocmononexwu, 2 % — Mu-
HUCTEPCTBA KYJIBTYPEIL.

Camoii pacnpocTpaHEHHOW WHTEHIUEH
HH(POPMATUBHO-BOCIIPOU3BOIAIIETO  OJOKa
B KOMMEHTApHIX IO IocTaMu PocMornonexu
(190 enwHUMIT) cTANN YAUBIIEHHE ¥ BOITPOC — Ta-
KHe KOHCTPYKIHUHU BCTPEYAIUCh B OoJee Mmojo-
BHUHBI KOMMeHTapueB (54 %). Hanpumep, «Ozo
€ Mas no anpeib, MOJNCHO U 8 NPOEKm Nnpo-
nucamo 8 komandy 16—17 nemnux camo3zamsi-
moix?? Kozda y nac nonyuumcs peanuzoeams
NpoeKm, Mbvl Macuimabupyem u co30a0um
pabouue mecma ewjé HOBbIM CAMO3IAHAMBIMY
(15.03.2022)"°. Bonee 4eM B YEeTBEPTH KOM-
MEHTapHEeB TONH30BaTENIN BBIPaKaJd COTJIa-
CHe ¢ W3JIOKEHHOH B TOCTe HH(OpMAaImeH,
JIEMOHCTPHUPOBAIHN TONACPKKY (26 %). «lloo-
oeparcusaiol»’’ (31.02.2022). TIpoTHBOIOIOXK-
HBIE PEaKIIUU — HECOTIIaCHe, COMHEHUE — OBLITH
nposBieHbl B 9 % KomMeHTapueB. «Hem.
U npuuuna smomy sxoHomuyeckas yeneco-
obpasnocmv. Poman necomnenno monooey
U e2o eudpononuvie ghepmvl HasepHAKA 6y0ym
ouenv gocmpebosanvi Ha Mapce unu na Jlyne.
Ho na 3emne cebecmoumocme npoussoocmea
NPOOYKYUU 8 OMKPLINOM SPYHME 8He KOHKY-
penyuuy (22.02.2022). B 11 % coobumeHnit
MOXXHO OBLIO YBHIIETH BBIPAKEHHE CHMIIATHH.
Hanpumep, «Buowcy Jenio — cmasnio nauky?
(17.03.2022).

B cOOTBETCTBYIOMIIX KOMMEHTAPHIX MO
noctaMmu MwunucrepctBa cropra (103 enu-
HUIBI) JOMHHHPOBAJAa WHTCHIIHS COTJIACHS
u nogaepxku — 77 %. «Hawa Cnopmugnas
Topoocms, 300posvsi Bam, eopoumcs u nobum
Bac!» (08.03.2022). Borpochkl BeZIOMCTBY ObLIH
azpecoBaHel B 15 % mpoaHaTM3NpPOBAHHBIX

10 3neck u janee B cKoOKax yKasbIBaeTCsl jara MyOJMKalun
[OCTa, MO KOTOPBIM OBIT OCTAaBICH KOMMEHTApUi.
Hexoropbie npumepsl, 4eil KOHTEKCT MOXKET ObITh HE SICEH,
COIPOBOXKIAIOTCS MOsicHeHUsIMU. [TyHKTyanust 1 opdorpadus
aBTOPOB KOMMCHTAPUEB COXPAHEHEL.

" Knocry o npemnoxennu Keennn PasyBaesoii, pykoBoauresist
Pocmortonexu, 0 NOJHATHH BO3PACTHON IUIAHKH 110 TPAHTaM
JUISL MOTIOABIX TIpeANpHHUMaTeNeit 1o 35 net. Pexxnm noctymna:
https://vk.com/wall-49388164 57088

2 K mocry wu3 pybpuku #lpanrossiellaiipxaku, e
okcriepr EBrennit HaiineHoB 1nenutcs peKOMEHAAUSAMH
10 COCTABJICHHIO IPAHTOBBIX 3asBOK. Pexxum nocryna: https:/
vk.com/wall-49388164 56678
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Tabnuua 1. UIHTEHUMM B KOMMEHTapusx nof noctammn PocMonogexu, MMHMCTEpCTBaA cnopTa
M MuHucTepcTBa KynbTypbl B BK

Table 1. Intentions in the comments under the posts of Rosmolodezh,
the Ministry of Sports and the Ministry of Culture in VK

WndopmartuBro- | DOMoTHBHO- | Manunyns- | Bomontusno- | Kontpomasno-
BOCIIPOU3BO- KOHCOJH/IU- TUBHBIH | AMPEKTHBHBIH | peaKTUBHBII
A AN 0JI0K pyromuii 610K OJIOK 0JI0K 0JIOK
Pocmoaionexn 45 % 23 % 3% 5% 24 %
Bceeo kommenmapues: 425 190 97 14 22 102
MuHHCTEPCTBO CIOPTA 39 % 14 % 4% 34 % 9%
Bcezo kommenmapues: 267 103 37 10 92 25
MHuHHCTEPCTBO KYJIbTYPbI 55 % 17 % 2% 7% 19 %
Bcezo kommenmapues: 75 41 13 2 5 14

coobmenuit. «llouemy He npuenacunu mex,
Kmo 6wL1 6 pezepse cooprou???y (15.03.2022).
Hecormacne wnm CcoMHEHHE BCTPEYANHCH
B 6 % xommeHTapueB. «Hukonaii, ons dem-
CKO2O Cnopma cywecmsyenm 20cy0apCcmeen-
Hoe unancuposanue. Omo yenas cemo
CNeyuanu3upPOBAHHbIX OMCKUX CHOPMUBHBIX
wKon. [{ns eemepanos cnopma Hem HUYezo.
Bemepanamu cnopma 6 néexoii amaemuxe
cmanoeames ¢ 35 aem. B ¢ueypnom xama-
HUU, CHOPMUBHOU U XYOOIUCECMBEHHOU 2UM-
Hacmuke yxo0sm u3 cnopma 20pazoo pamviie
<..>»7 (29.03.2022). Cny4yan neMOHCTpaLHU
HETPUATUS U 0TKa3a OT KOMMYHHUKAIIUU OBLITH
enuHUIHBIMU («Tpebyem Oonycmums Heana
Kynsxa oo copesnosanuii! Bt mam umo, nu-
bepacmur umo au? Ham makas ¢hedepayus
ne myocualy, 17.03.2022), kax U TPOSIBICHHE
SIBHOUM cumnaTuu («Mean nacmosiwutl 2epoti!y,
17.03.2022).

B uH(OpMaTHBHO-BOCTIPON3BOISIINX CO-
OOIIEHUSAX TIONB30BATENCH, aIpecOBaHHBIX
MunucTtepcTBy Kynbryphl (41 enmamuma), Kak
7 B KOMMEHTApHIX MOJ MocTaMu MuHHUCTEp-
CTBa CIIOPTA, MPEBAIMPOBAJA JEMOHCTPALIHS
comnacusg u noxpuepxkku (59 %): «Venexal»
(19.03.2022), «Omo 3ameuamenvno! dmo mvl

3 OrBer mNONB30BaTENs HA TE3UC JPYrOTO IOJNB30BATENS
0 HEZIOCTATOYHOM (DMHAHCHPOBAHUH JIETCKOTO CIIopTa. Peskum
nocryna: https://vk.com/wall-158195271 24286

aobum.)y (21.03.2022). Jlonu KOMMEHTapH-
€B, COIACPIKANINX BOIPOC WM BBIPaKAIOIIUX
CHMITaTHIO0, OBLITN TPUOIU3UTEIEHO PaBHBIMHU:
22 % u 19 % cooTBeTCTBEHHO. («30pascmayii-
me, noockaxcume KAk NOY4A8CMBEOBAMb?
Toe nocmompemsv nonoswcenue?y 24.03.2022;
«Bceeoa ¢ yoosonbcmauem cmMompio Kak oHd
odema, ¢ Kakum eKycom. Bom cpaszy euono —
Munucmp kynomypet, 6cé kynomypro. C npa3zo-
nuxom!y; 08.03.2022).

OMOTHBHO-KOHCOIUAHPYFOIITH 010K
B KOMMCHTApHUAX MPEICTABICH CICIYIOMUMHI
WHTCHIMSIMH: CaMOIIPE3CHTAIlHs, IpPHUBIICYC-
HUEe BHUMAaHHUSI, YCIIOKOCHHE ayIUTOPUH, IPO-
THO3BI, TPETCH3WH Ha HUCTHHY, OIpaBIaHUE
u camoorpaBaanue. K atomy 010Ky MBI OTHEC-
a1 97 KOMMeHTapueB 1mof moctamMu Pocmorto-
nexu, 37 — MunuctepcTBa cniopra, 13 — Mu-
HUCTEPCTBA KYJIBTYPEIL.

B OOABHIMHCTBE TakKMX COOOIIEHUH,
OCTaBIICHHBIX B akKkayHTe Pocmomonexw,
MOJTB30BATEH IBITANNCH ITPUBJICYh BHHMA-
HUE 3a CYeT cBoux paccyxkaeHuil (63 %). «4
oymaro Muocue 0esywlku u npasodd CUIbHble
MopanbHo, Kmo 6vl umo He 2080puil oaice,
2/1a6HOE NPOCMO HAYAMb YMO-MO Oeidmb
u oaoice cnodicHas npogheccusi modicem Ovimo
no naeuyy (08.03.2022). Kaxxaplii IATHIA BbI-
CKa3bIBaJ CBOU IIPEATIONOKEHUS, ITPOTHO3EI
(21 %): «nackonvko 3uaio, co cpedcme epanma
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Tabnunua 2. UIHTEHUMU MHDOPMATUBHO-BOCNPOM3BOASLLErO 610K B KOMMEHTAPMAX
nog noctamu Pocmonoaexu, MuHucTepcTea cnopta u MuHuctepcTea KynbTypsl B BK

Table 2. Intentions of the informative-reproducing block in the comments under
the posts of Rosmolodezh, the Ministry of Sports and the Ministry of Culture in the VK

MNudopmaTHBHO-BOCTIPOU3BOASIINMA OIOK
Bripaxenue | Bpipaxenue |Henpustue, oTkas
VYauBnenue, [IposBnenue
Hecornacusi/ | coriacus, OT KOMMYHHKa-
BOIIPOC CHMIIaTHH
COMHEHHE | TOAAEPKKU uu
Pocmoutonexn 54 % 9% 26 % _ 11 %
Bceeo kommenmapues: 190 103 18 49 _ 20
MuHHCTEPCTBO CIIOPTA 15 % 6 % 77 % menee 1 % MmeHee 1 %
Bcezo kommenmapues: 103 16 6 79 1 1
MuHHCTEPCTBO KYJIbTYPbI 22 % _ 59 % _ 19 %
Bceeo kommenmapues: 41 9 _ 24 _ 8

Henb3s1 NPOU3800UMb ONAAMY YCIYe KOMAHObL
u pykogooumensy (10.03.2022). Tlpe3enranus
caMoro ce0st Kak HHTCHINS ObliIa XapaKTepHa
16 % xommeHnTapueB. IlpuBenem nBa SIpKUX
IpUMepa 3TOr0 KOMMYHUKAaTHBHOTO CTpEM-
neHust: 1) «Bvinonnsio coyuanbHulil KOHMPAKmM
6 Oamnmnwviti momenm. A obwaioce ¢ n00bMu
u cmapaioce npunecmu um noawvsy! [a smo
cknad moeeo ymay (21.03.2022); 2) «Kmo no-
nan 6 wopm-iucm u 06yoym YmeepicoeHvl
Ha noe3oxy 6 Kanununepao na popym «LLIY M»
U KMo dicenaem, Kax dcumeb 20pood, Mo2y no-
Ka3amu 20poo, noKazamo ylomuule yiouxu. Bce
pacckasicy u nokasxcy!!» (04.03.2022).
[lpuBneyeHne BHUMAaHHS 3a CUYET pac-
CY>KICHHAU TaKXe CTaJ0 JOMUHHUPYIOMIEH HH-
TEHIIMH B KOMMEHTApHIX IOJ MocTaMu Mu-
HUcCTepcTBa cropta — 65 %. CamonpeseHIus
BcTpedanach B 22 % TEKCTOB AUCKYCCHU. « e
cmomps na mpyonocmu ¢ JIEJJOBbIM J[BOP-
LJOM, C KATKOM JlJI1 POJIUKOB, muvl 2o-
MOBUMCST HA COPEBHOBANUSL NO PUSYPHOMY
Kamanulo cpeou Hauieeo eozpacma. A noka
BCNOMHUM NOO020MOBKY K JEMmHEeMy CEe30Hy
no néekoll amiemuxe, Memauue moroma.y»'
(03.03.2022). HamHuoro peke KOMMEHTapuu

¥ K 9TOMy KOMMEHTApHIO [OJb30BATENb  MPUIOKUI
BUIEO C MOAroTOBKOW. Pexxmm nocryma: https:/vk.com/

wall-158195271 24311

JEMOHCTPUPOBAIM CTPEMJIEHUE I0JIb30BaTe-
neil ycnokoutb cobeceqHUKoB (5 %), a Takxe
crenarb TOT UM HHOM mporHo3 (8 %): «bydym
docmotinble npu308vle mMmoeda MHozue npue-
oym, a 3a Kpyeaylo meodib HUKMO He Xouem
puckosambvy (10.03.2022).

[IporHo3sl U NpeTeH3uu Ha UCTUHY CO-
CTaBJISJIM 3HAUUTEIBHYIO YacTb BCEX HMHTEH-
LUA  3MOTHBHO-KOHCOJNIMAMpPYIOIIEro  OJo-
Ka, OOHApyXCHHBIX B KOMMEHTAPHIX IIO]
noctaMu MuHucTepcTBa KynbTypbl (38 %)°.
Ty &e 1o BeIWYMHE JOJI0 COCTAaBHUIIU pac-
CY’)KJIEHHUS C LEJIbIO NPUBJICUYEHUs BHUMAHMUS,
OJJHO M3 HHUX COJEpKajlo LUTaTy KJIacCHUKa:
«Bcsa orcusns meamp, a 100U 8 HeM aKmepbiy
(27.03.2022). CrtpemiieHHe K CaMOIIPE3eHTa-
Ouu OBUIO B MEHBIICH CTENEHH XapaKTEPHO
JUI KOMMEHTHPYIOLINX TOCThl MUHHCTEpPCTBA
KyJbeTypHl (16 %), HO BCcTpeyaauch spKue npu-
Mepbl: «Oma npozpamma pabomaem u 'y Hac
6 eopooe! Bo Jlsopye Kynbmypwi «Poouna»
(Xumxu) oeticmeyem npoexm «Mnnosuon «Po-
Oounvly. B naane eco peanusayuu nposoosmcsi
DPE2YNAPHO 6cmpedu co 3pUmensamu, Komopole
V3HAION UCTOPUIO CO30AHUS KUHODUIbMOS,

!> Bce oHM ObUIM CBSI3aHBI CO CTPEMIJICHHEM IIOJIB30BATEICH
OTBETHTh HA BONpPOC, 3aJaHHBI B IOCTE, MOCBSIICHHOM
140-neruto co [us poxaenus nucarens Kopres YykoBckoro.
Pesxxum nocryma: https://vk.com/wall-56049514 26902
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Tabnunua 3. SMOTUBHO-KOHCONMAMPYOLWMIA BNOK MHTEHLMIA B KOMMEHTapUSIX
nof noctamu Pocmonoaexu, MuHuctepcTea cnopta u MuHuctepctsa Kynbtypsl B BK

Table 3. Emotive-consolidating block of intentions in the comments under
the posts of Rosmolodezh, the Ministry of Sports and the Ministry of Culture in VK

OMOTHBHO-KOHCOTUAUPY IO OJIOK
[Ipupnedenue
BHMMAaHUs IIpornosel, | OnpaBnanue
CamornpeseHTa- VYenokoenne
(paccyxaeHus, MPETEeH3UN | M CAMOOIIpaB-
s ayAUTOPHH
PHUTOpPHYECKHUE Ha UCTHHY JaHue
BOIIPOCHI)
Pocmountonexn 16 % 63 % _ 21 % _
Bceeo kommenmapues: 97 16 _ 20 _
MuHHCTEPCTBO CIOPTA 22 % 65 % 5% 8 % _
Bcezo kommenmapues: 37 8 24 2 3 _
MMuHHCTEPCTBO KYJIbTYPbI 16 % 38 % _ 38 % 8 %
Bcezo kommenmapues: 13 2 _ 5 1

ABAAIOMCA  YUACMHUKAMU  NPOCMOMPO8  NO-
nynapueix guivmos npowsnvix aem. Ilpoexm
N0b3Yemcs YChexom y 3pumeiel pazHo2o 603-
pacma. Bxoo 6 naw « Hnmozuon «Pooumbiy
c60600nbLy  (18.03.2022). TlpumedarenbHo,
YTO B MAacCHBE COOOIICHWI MOIbh30BaTENCH
OBLT KOMMEHTApPUH, COIEPIKABIINN HHTCHIIHIO
onpasnanus: «Onvea, ne 6ce cpaszy MON*CHO
usmenumo. Heeamue 6 nauty Kyiemypy wen
6 meuenue mHoeux nem. Ymobol eco yopams,
HYIHCHO 8PeMs U USMEHEHUSI 8 MO32aX NOCae0-
He2o nokoaenus. A smo 0eno He 00HO20 OHS.
U ne monvrko Munxynoma. A ewé u Munobpa-
306anus. Onvea Jllobumosa nedasno na nocmy
Munucmpa. Ho et coenano mnoeo. Ona eHu-
Kaem 60 6ce cghepbl KYIbMYPHOU OesimenbHO-
cmu. M ecmv pesynomamul. Mbl 6ce 0014#CHb
eti nomozamwy (8.03.2022).

MaHunyisTUBHbIE UHTEHIUU OKa3aJIuCh
CaMbIMH HEMHOTI'OYMCIIEHHBIMM B KOMMEHTa-
pHUSAX TpeX paccMaTpUBAEMbIX BEIOMCTB: IOA
moctaMu PocMonofexu TakumxX CcoOOIIeHUi
ob110 13, MunmcTepcTBa criopra — 10, MuHu-
CTepCTBa KYJIBTYPbI — BCETO 2.

B 10 Ttakmx KOMMEHTapwsix B aKKayH-
Te Pocmononexxu HaMepeHHeM I10JIb30BaTe-
Jel crana AMCKpeOuTalus aBTOPUTETa Be-

nomctBa (77 %): «Mbopu, bBunnu, /[icon u mo
6 Poccuu...cum u ungopmuposanue yposhs
booxcenvru, umo y PCM [PocMononexu], umo
v Huanoea [AHO «[lmanor»]» (16.03.2022);
«Axaxa, 6 9 ympa, eockpecenve, 5mo u ecmo
cmpecc, 3HaUUm HUYe2o bl 0 HeM He 3Haemey
(5.03.2022)5. B HeCKOIbKHX KOMMEHTApPHIX
BCTPETUIIOCH CTPEMJIEHHE K NIOyUeHU0: « Ymo
v Bac ¢ pycckum szvikom, oopocue cozpaoic-
oane? Konnabopupyiom obvluno npedamenu
¢ okkynanmamu. Moowcem 6vimob Bol 6cé-maxu
83aumoodelicmeyeme uiu xoms Ovl compyoHu-
yaeme?y (11.03.2022). «lloxcanyiicma, npo-
gepbme mekcm ce0ell HO80CMuU — CIOJILKO one-
YAMOK: «YUEHBIMY 8MECMO «YUEHBIXY, «CEOU»
emecmo «cgoety. Kakoii npumep nampuomus-
Ma u 3abomul 0 pazeumui poOHOU CMPAHb
Bul nooaéme monooémxicu npu cmonv Heysaxicu-
MenbHOM OMHOUeHUY Ha (hedepanrbHOM YpPos-
He Kk poonomy s3viky?» (21.03.2022).

60 % coolmeHnii ¢ MaHUTTYISITHBHBIMHA
WHTEHLUUSAMHU TOJb30BaTeNIell MOJ MOCTaMu
MunHuCcTEpCTBa CIIOPTA CONEPIKAIH OCKOpOIIe-

16 Tak TOJB30BaTENb OTPEATHPOBAT HA ICHXOJIOTHYECKHUI
Mapadon «[To3Haii cebs», KOTOpBIN ObUT 3arIaHMPOBaH Ha 9
yTpa B BOCKpeceHbe. [IpsiMoii 3¢up ObUl MOCBAIICH TeMe
MIPEOJIOJICHHSI CTpecca.
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uust («lIpoxasmeie <..>»'7 (3.03.2022), «Omo
He opeanusayus, smo nosop Poccuu! Munu-
cmpel cnopma Bul nozop ons Poccuu <..>»
(17.03.2022)». B 30 % xOMMEHTapHeB MOYKHO
OBLIO YCMOTPETh CTPEMJICHHE K IMCKpPEIHTa-
oUW BeIOMCTBA. «Muncnopma cobupaemcsi
6 omeem Ha CaHKYuu, OUCKPUMUHAYUIO U U3-
0esamenbcmed Hao PYCCKUMU CHOPHCMEHAMU
saniamums 6onee MULIUOHA O0IIAPO8 8 Ne-
YANILHO U3ZBECIHYIO MENHCOVHAPOOHYIO aHMU-
oonun2oeyio accoyuayuro BAJ[A. Dmo 6ydem
sepuiunoll yunuzma Mamelyuna u KOMRanuuy
(15.03.2022). OpuH KOMMEHTapuii coaepIKall
QIIEMEHTHI TOYYEHUS: «30pascmeyiime, noo-
CcKaoicume noJcanylicma, a noiemy maxue 6e3-
epamomnocms nocmul? Byovme nr06e3nul, Ha-
nuwume noxcanyiucma 20e npoxooum Kyoox,
8 Kaxue 0amvl NPOXoOul, CKOIbKO CHOpmcMe-
HO6 npuesiio yuacmue u.m.o.» (15.03.2022).

B akkayHTte MuHHCTEpCTBA KYJIBTY-
pBL OBLTO BBISIBICHO TONBKO 2 KOMMEHTapHs
C MaHUNYJISTUBHBIMA HHTCHIUSMU: OIUH —
C OCKOpOIICHWEM, APYTOi — ¢ HaMepeHHEeM

7 Tak  nomp3oBaTejb ~ OTPEAarHpoBall ~ HAa  pELICHHE
MesxayHapogHOro NapaquMIHHACKOTO KOMHTETA
HE JIOMyCKaTh POCCHMCKMX CHOPTCMEHOB K Yy4acTHIO
B XIII Tlapanumnuiickux 3uMHHX urpax B IlexuHe, o uem
coobmranack B mocte MunmcTepeTsa criopra. Pexunm gocryna:
https://vk.com/wall-158195271_24088

K Ioy4eHuto. «Munucmp vezo? I 0e kynomypa?
B meampax mouamcs co cyemnvl, ¢ KUHO nO-
Ka3vul8Alom anmueepoes, Hd 3cmpaoe mMapeen
wmKpHsl U Oanu muaoxunel. 1oe kynvmypa?
Jnuwey (8.03.2022), «Ha caiim cmoum 3atimu
MUHUCMPY KVILINYPbL, YO0 Y3HaAMb, 4mo ma-
Koe kynomypa)))» (8.03.2022).

[IposBieHne B KOMMEHTApHUSX HHTEH-
UMM BOJIOHTHUBHO-IUPEKTUBHOIO  0OJIOKa
yKa3blBaeT Ha CTpEeMJICHHE II0JIb30BaTelei
JTOOUTHCS KOHKPETHBIX PE3yNETaTOB B XOIE
OIIOCPEI0BAaHHON MeITMaKOMMYHHUKAIUH C I'O-
cylapcTBOM. boibliie Bcero Takux HaMmepeHuit
OBLTIO BBISIBJICHO B KOMMEHTAPHIX O] TIOCTA-
M MununcrepctBa cniopra (Bcero 92). bonee
80 % wm3 HUX copepXaju NPU3bIBbI K MO3H-
TUBHOMY JEHCTBHUIO MJIM PEKOMEHJIALHUH.
«Munucmepcmeo cnopma Poccuiickoit @ede-
PAyuL HYIHCHO NPOGECMU COPEeSHOBANUS 0I5
POCCULICKUX U DeNopYyCCKUX CNOpmCMeHo8s,
NOKA OHU HA NuKe hopmbl, NOKA OKOHUAMENb-
HO He omuasiaucvy. (3.03.2022). «/Jonycmume
Hsana x copesnosanusm! #3aleanaKynarxa»
(17.03.2022). 17 % KxoMMeHTapHeB BbIpax<a-
nu ooBuHeHus. Hampumep, «<...> B Poccuu
decsamb MULIUOHOS JloOumeneli cnopma, no-
cewanwux Kommepyeckue gumuecc-kiyovl,
6 Komopulx OJisi ONniamvl aOOHeMeHmMOo8 npe-
sudenm Ilymun paspewun Hanozosvlie gvlye-

Tabnunua 4. MaHMNynaTUBHBIM 610K MHTEHLMIA B KOMMEHTapUSX Nof nocTammn PocMonoaexu,
MuHucTepcTBa cnopta u MuHucTepcTea KynbTypbl B BK

Table 4. Manipulative block of intentions in the comments under the posts of Rosmolodezh,
the Ministry of Sports and the Ministry of Culture in VK

MaHunynsaTuBHbIN 070K
Ockop6ue- | Verpamentie, Juckpenura- | lemonctpanus | Mopanusarop-
st (IOAPHIB crutsl (6e3 CTBO
HUs yIpo3bl .

aBTOpHUTETA) | SBHOHU yrpo3bl) | (HMOydYeHHs)
Pocmoutonexn -~ -~ 77 % -~ 23 %
Bceco kommenmapues: 13 B B 10 B 3
MuHHCTEPCTBO CIIOPTA 60 % B 30 % B 10 %
Bcezo kommenmapues: 10 6 _ 3 _ 1
MuHHCTEPCTBO KYJIbTYPbI 50 % _ _ _ 50 %
Bceeo xommenmapues: 2 1 B B B 1
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mel. Ho muncnopma omoosunyicsi om Hux
Ganvuuusoll akkpeoumayueil npudIUNCEHHBIX
K 20Cy0apcmeennol Kopmyuike pedepayuil.
Mot cu6ém 6 napannenvublx Mupax ¢ MuHu-
cmepcmeom Cnopma, KOMopwlll 3aYUKIUILCH
Ha cmapolx doemaxy (30.03.2022). B onnom
KOMMEHTAapuU  MOJb30BaTeNb  Mperylpe-
KAl 0 IOCHENCTBUAX: «<...> Ecau Heana
He 80CCMAHO8AM 8 Npasax, mo obujecmeen-
HOIMU OP2AHUZAYUAMU U HePASHOOYULHLIMU
epadxcoanamu 6yoem HANUCAHO MAKOe KO-
yecmeo nucem oenymamam, ¢ PCH u MBJ],
IIpoxypamypy P®, xakoe Bam mne cnunocovy
(17.03.2022). OpuH KOMMEHTapWil MOXKHO
OBLIIO 0OXapaKTepHU30BaTh KaK MOACTPEKaTEeb-
CTBO K arpeccuu (HeraTMBHOMY JEHCTBHIO):
«Omoybacumo MOK u BA/» (3.03.2022).

B xommeHTapusax k noctam Pocmosonexu
1 MUHHCTEPCTBAKYIBTYPbI BCTPEYATHCH TOJIb-
KO JIB€ MHTEHIIMHY BOJIFOHTUBHO-IUPEKTUBHOIO
Omoka: TOOYXJEHHE K IO3UTHBHOMY HeH-
CTBUIO U OOBHHEHHS. [Ipmmep moOyKICHHUS
K HO3UTHUBHOMY JEWCTBHIO B KOMMEHTapHUsX
B akkayHTe Pocmononexu: «Xopouto Ol u ona
oodell npeonencuonnoeo gospacma max. llo-
momy 4mo 3HaAHUs eCb, KOMNemeHYuu ecims —
Ha pabomy ne bepym, 8 c653U ¢ NPEONoUmeHU-
em bonee monodvimy (20.03.2022), B akkayHTe
MunuctepcTBa KynbsTypsl: «lIpowty Bac pac-
cmompems  moe obdpawgenuey (28.03.2022).
[Ipumep oOBuHEHUs B akkayHTe Pocmomome-
Ku: «Bwicweil wxone (Munucmepcmey nayku
u evicuieco obpaszosanus Poccuiickou ®ede-
payuu) — 4ecmsv U X6aud, 3ACAYHCEHHOE Npu-
3HAHUe U UCKPeHHss 01a200apHOCmb 3d Nd-
mpuomusm u epasicoarcmeennocms. Ho xaxoe
omuouenue Kk smomy umeem Pocmonooénce?
U umo oenarom 6 oannom nanpasnenuu Bawu
MONOOEdNCHbIE YeHmpbl HA MeCmax, 0CcoOenHo
6 pecuonax? (Tonvko, nodcanyiicma, ne npunu-
cwigaiime cebe zacuyeu opyeux eedomems.) Ha-
0eioch, umo Bul 3nakomumecs ¢ cooepaicanuem
UHDOPMAYUOHHBIX  PeCYPCO8 PeUOHATbHBIX
ynpasnenuii Monooéxcnou noaumuxu. Taxoe
owgyuenue, Ymo Mor00ENCHASE NOTUMUKA HCU-
6ém Ha Opyeoil naaneme, u eé npoucxooauue
8 cmpate cobvlmus CO8epULeHHO He KACAlom-
ey (23.03.2022). Tlpumep OOBUHEHHS B aKKa-
yHTe MHUHHCTEPCTBA KYIBTYPHL: «/Iponacanoa
oemsamy (23.03.2022).

Jlnst koMMeHTapHeB B akkayHTe Pocmorro-
JCKU COOTHOIICHNE WHTCHINHA «TTO0YKICHUE
K TIO3UTUBHOMY NEHCTBUIO M PEKOMEHIAIIHI
" «OOBHHEHUS» cocTaBuio 82/18, B akkayHTe
MuHucTepcTBa KYJIBTYphl — 60/40.

DKCIPEeCCHBHO-OLCHOUHBIE PEAKIINH, OT-
HOCSIIIHECS] K KOHTPOJIBHO-PEaKTUBHOMY OJI0-
KY, OBUIH IOCTaTOYHO MIMPOKO MPEICTABICHBI
B KOMMCHTapHsX aKKayHTOB Pocmonomexu
1 MUHHCTEPCTBA KYJIBTYPEL.

[Nonp3oBatenn mox moctamu Pocmorno-
IEeKU dYamle BCETO OCTABISLIN COOOIICHUS
C TOXBAJIOW WK OZOOpEHHEM — TaKUX OBLIO
53% wu3 102 xoMMeHTapueB KOHTPOJIbHO-
peakTHBHOrO OJ0Ka. UeTBEpTh KOMMEHTapH-
€B, OMHAKO, COMACp)Kall HMHTOHAIIMU CapKas-
Ma. «Heyowcenu smo Batioen?»'® (25.03.2022).
«bpamv epanm 6 npeddegonme — 3mo HAOO
umems ocobwviti  cxaad ymay (21.03.2022).
B 16 % cooOmieHnii ToIb30BaTEId OTKPHITO
KPUTHKOBAJHU BEIOMCTBO. «A4 2de paboma Po-
CMONO0eACU NPOMUS, He NPOCIO KUubepOyLiuH-
ea (Oasatime 6e3 muna yMHuIX Cl108, HA3bleatime
Kax Kynumu — mpaeis), a Hacmosaue2o (auiu3s-
Ma npomus pycckux? Beowv nu dsudrcenuil, nem
akmugHocmet, Hem NOJAUKO8 U NPONA2AHObI.
Tonvko pazeo8opel ¢ MOOHBIM AHSIUYUSMAMUY
(13.03.2022). Uponus u pazoOiaucHUe KaK WH-
TEHLMU COCTAaBUIIN 110 3 % BCEro MaccuBa Ipo-
aHAJIN3UPOBAHHBIX CTUHHUII.

Jlonst  MONMOKUTENBHBIX KOMMEHTApUCB
¢ 000peHneM KoHTeHTa MUHICTEepCTBa KYITh-
Typbl coctaBmina 64 %: «llosesno pebsimam!
Ilpocmo 300posoly (22.03.2022). Kputuky
Briarouann 22 % cooOleHuil MoJIb30BaTe-
el («ypoocmeo kaxoe-moy,21.03.2022), cap-
Ka3M u 3nopaactBo — 14 % («Kyremypa mak
u npem!l» (27.03.2022))

[Ipeobnanaromieii HHTEHITUEH KOHTPOIIb-
HO-PEaKTHBHOTO OJOKa B KOMMEHTAPHIX II0]
moctaMd MUHHCTEPCTBA CIIOPTa OKa3asach
kputuka — 80 %. Hampumep, «Oguyuanshbiii
cnopm 6 Poccuu onosopuncsa xyoce nexyoa
<..>» (17.03.2022). B 12 % pemiuxk B Xoze
OHJIAWH-TUCKYCCUH TPHUCYTCTBOBAIH CapKa-
CTUYECKHE WHTOHAIMHU W 3JI0pajacTBa. «3a-
wubucw! 30 nem nado 6vino, uModLl NOHAMb

'8 Peakiusi  monmbp3oBarens Ha  MpoOIeMBl ¢ caiiTom
B IIOCJICIHUM JIEHb MOJIaYM 3asiBKM Ha rpaHT. Pexxum pocryna:

https://vk.com/wall-49388164 56864
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Tabnunua 5. BONOHTUBHO-AMPEKTUBHBIW 610K UHTEHLMIA B KOMMEHTapUSAX
nog noctamu Pocmonoaexu, MuHucTepcTea cnopta u MuHuctepcTea KynbTypsl B BK

Table 5. The voluntary-directive block of intentions in the comments under
the posts of Rosmolodezh, the Ministry of Sports and the Ministry of Culture in VK

BofOHTHBHO-TUPEKTUBHBIN OJIOK

[MoGy>xnenns
YA Iloncrpeka- [penynpexae- | OTBOX
K TIO3UTHBHOMY
o TEJIbCTBO OOBuHEHUS HUe o0BHHE-
JEHCTBHIO o
K HeraTUBHOMY 0 TIOCJIEACTBUAX |  HUH
U peKOMEH AN
Pocmoutonexn 82 % _ 18 % _ _
Bceco kommenmapueg: 22 18 B 4 B B
MuHHCTEPCTBO CIIOPTA 81 % 1% 17 % 1% B
Bcezo kommenmapues: 92 | 74 1 16 1 B
MuHHCTEPCTBO KYJIbTYPbI 60 % B 40 % _ _
Bceeo xommenmapues: 5 3 B 2 _ _

Tabnunua 6. KOHTpONbHO-peakTUBHbIN 610K B KOMMEHTapusax
nog noctamu Pocmonoaexu, MuHucTepcTBa cnopta u MuuuctepcTea KynbTypbl B BK

Table 6. The control and reaction unit in the comments under the posts of Rosmolodezh,
the Ministry of Sports and the Ministry of Culture in VK

KoHTposnbHO-peakTUBHEI 010K
Onotpene/ Capiasu/ Kputnka Hponus Pasobnadyenue
roxBasia 3JI0paJICTBO
Pocmoaionexn 53 % 25 % 16 % 3% 3%
Bceeo kommenmapues: 102 54 26 16 3 3
MuHHCTEPCTBO CIOPTA 4% 12 % 80 % 4% _
Bcezo kommenmapues: 25 1 3 20 1 _
MuHHCTEPCTBO KYIbTYPbI 64 % 14 % 22 % B B
Bcezo kommenmapues: 14 9 2 3 _ _

NPOCMYI0 UCMUKY- eciu Mbl He Oyoeulb GKd-
ovisamsv 6 demeil y mebs Huueeo He Oyoem.
Haxce asmooopay (30.03.2022). OnoOpenue
OBLTO BBICKA3aHO JHIIb B OJHOM KOMMCHTa-
pHH, HO HE B aApecC BEIOMCTBA, a IO ITOBOXY
s pokaenust urypuctku Auubl Llep6axo-
Bolt: «/Iyuwas! C oném poosicoenuss, maianmu-
wey (28.03.2022).

AHaJIM3 1I0Ka3aJjl, YTO KOMMEHTHPYIOIIHNE
MPaKTUYECKU HE JEMOHCTPUPOBAIU SBHBIE
JECTPYKTUBHbIE HAMEPEHHUS B XOJ1€ KOMMYHH-
Kallud B TOCYIapCTBEHHBIMH BEIOMCTBAMHU.
B anpec opraHoB BiacTu HE 3By4ajd Yrpo3bl
W YCTpAalLleHMs, CIIy4Yau BbIPaK€HHUs OTKa3a
OT KOMMYHHUKAIUH, KaK U MOJICTPEKaTEIbCTBA
K HETaTHBHOMY, OBLTH CIMHIYHBIMH B aKKayH-
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Tabnuua 7. 1eCTpyKTUBHbIE MHTEHLMM B KOMMEHTapUSAX NOL NOCTaMu

Pocmonognexu, Muuuctepctea cnopta u MuHuctepcTea KynsTypbl B BK

Table 7. Destructive intentions in the comments under the posts of Rosmolodezh,
the Ministry of Sports and the Ministry of Culture in VK

JleCTpYKTHBHbBIC HHTCHIIH
Henpusarue
P ’ VYerpa- IMoxcTpekarensb- Bcero
0TKa3 Ocxkop0ie-
HIEHHE, CTBO AUCTPYKTHB-
0T KOMMYHHKa- HUS .

i yIpo3bl K HETaTHUBHOMY | HBIX HHTeHIUH
Pocmoutonexns B B B -~ B
Bcezo kommenmapues 425 _ _ _ B _
MuHHCTepCTBO CLIOPTa meHee 1 % 2.25% _ menee 1 % 3%
Bceeo kommenmapues 267 1 6 _ 1 8
MuHHCTEPCTBO KYJABTYPbI _ 1.33 % _ B 1.33 %
Bceeo kommenmapues 75 _ 1 _ _ 1

Tax MuHuCTepcTBa ciopra ¥ MHUHHCTEPCTBA
KyJapTyphl. Ilpu 3TOM mIeCTh KOMMEHTapueB
oJl moctTaMu MHHHCTEpPCTBA CIOpPTa COIEp-
JKaIH OCKOpOJICHHsI, B aKKayHTe MuHHUCTEp-
CTBa KYJIBTYPHI C TAKOH MHTCHIHEH OBLI OIy-
0JIMKOBaH OJMH KOMMEHTapui.

[IpumeuaTensHO, YTO B MaccHBe CO00-
meHnit mox moctamu PocMornonexu He Oblia
BCTpEUYEHAa HM OAHA JECTPYKTHUBHAs HHTEH-
nus. Hanbompimas sxe T0JsT TaKUX HaMepeHUH
Obly1a XapaKTepHa JJIs OHJIAWH-TUCKYCCHM O]
rnocraMu MUHHUCTEPCTBA CIIOPTa — OHU COCTa-
Buin 3 % Bcex MPOAaHAIU3UPOBAHHBIX KOM-
MEHTapHeB.

BbIBOIBI H AN CKYCCHS

B mocienHue TOABI MHOXKECTBO pa-
00T OBLIO MOCBSIIIEHO HCCIICIOBAHHIO CTpa-
TErnii OpraHoB TrOCYJIapCTBEHHOW BIAacCTH
[0 BBICTPAMBAHUIO KOMMYHHKAIUU C TPaK-
JAHAMH B COLIMAJIBHBIX CETSAX, OJHAKO OCO-
OEHHOCTH ayJUTOPHH KaK aKTHBHOT'O  TTOJIHO-
[PABHOTO yYaCTHUKA TAKOW KOMMYHHKAIUU
paccMmarpuBaiich pexe. [Ipu 3ToMm, 4T00bI [1-
aJior o0IIecTBa 1 BJIacTH ObLT 3 (PEKTHBHBIM,
CIIeIMaICTaM, OTBETCTBEHHBIM 32 SMM-co-
MIPOBOXK/JICHUE AKKAyHTOB T'OCOPraHOB, CTOUT
JydIle TOHUMATh MOTHBBI, 3alIPOCHI U HaMe-

PEeHHS ayIUTOPUH, TOTOBOH K KOMMYHHUKAIIAN
B COIIHAIBHBIX CETSX, B TOM YHCIIC MOJOIECKH.
[IpumeuaTensHO, 9TO Ha (OHE MO3UTUBHOMN
TEHJCHINN K TOBBIIICHUIO «KYIBTYPHI pa-
060ote» ®ONB ¢ conmaJbHBIMU CETIMH 3(-
(beKTHBHOE BHICTpPAUBAHUC MPSIMOTO IHAJIOTa
BEZOMCTB C TI0JIb30BaTEIISIMH U()POBBIX TLIAT-
(dhopM Bce eme ocTaeTcs MPOOJIEMHON 30HOMN
B UX HH(POPMAIIMOHHOH ITOTUTHKE.
PesynpraThl SMIEPUYECKOTO MCCIIEIOBA-
HUSI TO3BOJISIIOT CICTATH CIIEYIOIIHE BEIBOHI,
MPUMEHUMBIE K MPOaHaIH3NPOBAHHOMY Mac-
CHUBY KOMMEHTapueB. [IpeoOnamanue cTpem-
JeHUH  WHPOPMATHBHO-BOCIIPOU3BOISIIICTO
O/oKa, HANpPaBJICHHBIX Ha MOAJCpPKAHUC
KOMMYHHMKallMU (K HUM oTHOcuiuchk 43,5 %
MPOaHATN3UPOBAHHBIX KOMMEHTApUEB), CBU-
JIETENBCTBYET O 3aMHTEPECOBAHHOCTH MOJIO-
NeKHOM ayAUTOPHH BO B3aUMOJICHCTBHH C Op-
raHaM¥ rocyIapCTBEHHOH BIACTH. B xaxmom
IATOM KOMMEHTApHH IONb30BATEIN ITHITA-
JUCh TPEICTAaBUTh COOCTBCHHYIO KapTHUHY
MHpa, MOJCIUTHCS CBOUMH PACCYKICHHIMHU
U IPHUBJICYH K ceOe BHUMaHNe. 3HAYUTEIbHAS
IOl WHTCHIIUH KOHTPOJIBHO-PEaKTHBHOTO
omoka (18,5 %) ykxa3pIBaeT Ha CTpEMIICHHE
KOMMCHTHPYIOIMUX KPAUTHYCCKH BOCIIPUHU-
MaTh MyOIMKYyeMYIO BEIOMCTBaMH HH(OpMa-
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LU0 M IaBaTh €l CAMOCTOSITEIBHYIO OICHKY,
Oyab 9TO 0100OpEHNE U TOXBaJa HIIH KPUTHKA
u paszoOmaueHue. Pexke KOMMEHTHpYOIIHE
HaIleJIEHBI Ha JOCTIKCHUE PEABHBIX PE3yiIb-
TaTOB B KOMMYHHKAIIMU C TOCYIapCTBEH-
HbIMU cTpykTypamu (15,5 %), nHampumep,
32 CYET IMPEAOCTABICHHUS UM KOHKPETHBIX
pexomennaruit (12 %). JlemoncTpamus co0-
CTBEHHOT'0 JOMHUHHUPOBAHHS U YCTAaHOBICHUE
HOBBIX HEPAPXHUCCKUX OTHOUICHUH MCHBIIE
BCEr'0 HHTEPECYIOT MOJIOABIX TPaKIaH B paM-
KaX KOMMYHHUKAIlHH C TOCYIapCTBEHHBIMHU
BEJJIOMCTBaMH B HHU(POBOM NPOCTPAHCTBE
(3,5 %). Ananu3 Taxke MOKazaj, 4YTO KOM-
MEHTHUPYIOUINE MPAKTHUECKH HE JEeMOHCTPHU-
poBaNH SBHBIX JECTPYKTHBHBIX HaMepeHUU
B XOJI¢ KOMMYHHKAIIUU C BEJOMCTBAMH — UX
JoJisg coctaBuiia jaumb 1,2 % oT Bcero mpoa-
HAJU3APOBAHHOTO MAaCCHBA.

CTOUT OTMETHUTH, UTO aKTHBHEE BCETO
KOMMEHTHPYIOIINE MBITATUCh JOOUTHCS KOH-
KPETHBIX JCUCTBUI B XOIe KOMMYHHUKAIIUU
¢ MHHHCTEPCTBOM CIIOPTA, IO TIOCTAMHU KOTO-
pOT0 WHTEHIIMH BOJIOHTHBHO-THPEKTUBHOTO
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