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Hosocubupckuil HayuoHanbublil uccied08amenbCKull 20Cy0apCmMEeHHbLL YHUBEPCUMen
Poccutickas ®eoepayus, Hosocubupck

AnHoTanus. B cTtatbe 00CyXIal0TCSI TEOPETUICCKUE H KOHCTUTYITHOHHBIE OCHOBBI
ANTOPUTMHYECKOTO 00IIecTBa, NH(POBOTO M HHPOPMAITHOHHOTO KOHCTUTYIIHOHAIII3MA
B KOHTEKCTE MEXyHapOAHOI HayYHOH IUCKYCCUHU, PUCKU PA3BUTHUS AJITOPUTMHUUECKOTO
o0rmIecTBa U CIIoCOOBI pearnpoBaHusl Ha HUX, HAyYHBIC U HHTEPIPETAUOHHBIC TOAXO/IBI
K IIOHAMAaHHIO U(POBOTO TPAKAAHCTBA, POJIb TPAXKIAHCTBA B PA3BUTHH aTOPHTMUYECKOTO
o01mIecTBa, MEPCIEKTUBH B3aNMOCHCTBHUS MU(PPOBOTO TPaskIaHCTBA M CHCTEMBI
KOHCTHTYIIMOHHOTO ¥ HH()OPMAIIMOHHOTO TpaBa. MHCTHTYTHI IU(POBOTO TPaXKTaHCTBA
U I POBOTO KOHCTUTYIIMOHATIM3MA PACKPBIBAIOTCS C TIO3HUIINI HHCTHTYTa BOBJICUCHHUS
U y9acTHs B MyOJIHYIHO-TIPaBOBOM KOMMYHHKAIIUH. B cTaThe NCIONB3YIOTCS IeTnOepaTHBHBIH
1 SIIUCTEMOJIOTHYESCKUH TTOAXOABI, METOABI (DOPMATEHO-IOPHINIECKOTO, KOHKPETHO-
HUCTOPUYECKOT0, CPABHUTEIBHOTO KOHCTUTYLIHOHHO-IIPABOBOIO U KOMIIJIEKCHOTO aHAJIN3A.
B xauecTBe BBIBOJOB IIpejjIaraeTcs psiji Mep, HallpaBJIeHHbIX Ha COBEPILLIEHCTBOBAHUE
MIPABOBOTO PETYIMPOBAHUS CTPATETUH PAa3BUTHS HH(POPMAIIMOHHOTO 001mecTBa B Poccnm.

KiarwoueBbie c10Ba: anrTOpUTMHUIECKOE O0MIECTBO, TU(PPOBON KOHCTUTYITHOHAIIHU3M,
I POBOE TPAKIAHCTBO, MH(POPMAIIOHHAS TPAMOTHOCTh, KOHCTUTYIIMOHHAS KOMMYHUKATIUS,
IIeJ'II/I6epaTI/IBHaSI ACEMOKpaTus, rpa’x1aHCTBO, BOBJICHCHUC.

Hayunas cnenuanbHOCTh: 5.4.4 — conuanbHasi CTPYKTypa, COLHATbHbIE HHCTUTYTHI
u npouecchl; 5.1.2 — myOnn4yHO-paBoBbIe (TOCYIapCTBEHHO-TIPABOBBIE) HAYKH.

HccnenoBanue BBIMOIHEHO 3a cdyeT rpanTa Poccuiickoro HaygHoro ¢gonma Ne 23-28—
00627, https://rsct.ru/project/23—28-00627/ («KOMMyHHKaTUBHBIA KOHCTHUTYITHOHAIA3M
U KOHCTUTYIIMOHHAS] MOOMITM3AIHSL: Tipo0iieMa JeTrHOepaTHBHOTO YYaCTHS B ITyOINIHOM
1 nH(OOPMAIIHOHHOM MIPOCTPAHCTBE U TpaHC(HOPMALIHSI CHCTEMBI ITyOIIMIHON BIIacTH
(KOHIIETITHI, HOPMBI H HHCTUTYIIHOHATEHBIC MEXaHU3MBI)).

Huruposanue: Kpaser U. A. KOHCTHTYIHOHAIN3M U y4acTHE B aITOPUTMHUYECKOM 00IIECTBE (POCCHIICKHIA,
CPaBHUTEIBHBIN U MEKAYHAPOAHBIN KOHTEKCT). KypH. Cub. ¢edep. yn-ma. [ ymanumapnwie nayxu, 2024,
17(6), 1036-1046. EDN: KGWTFM

BBenenne: KOHCTHTYHHOHAIU3M,
aJITOPUTMHYECKas BJIACTb
1 HH()OPMAMOHHOE 00IIECTBO

CoBpeMeHHBIH 3Tan pa3BUTHS WHPOpMa-
IIMOHHOTO OOIIECTBA, B KOTOPOM YEJIOBEK KaK
CyOBEKT MpaBa CTAHOBUTCS HE TOJIBKO IMTOTPEOH-
TEJIEM, HO U CO3JaTENEM, U PACIIPOCTPAHUTEIIEM

napopmaru (Webster, 2014: 3), nocTur ctagauu
[IMPOKOTO BHEJPEHHS AJITOPUTMOB B Pa3IHYHbIC
chepbl TOCYIAPCTBEHHOI 1 00IIIECTBEHHOM K13~
HEJICSITENIbHOCTH, MOSIBUIIOCH AITOPUTMHUYECKOE
obnrectBo (Schuilenburg, Peeters, 2021: 1-2).
B anroputrmMuyeckoM oOIIECTBE HIET TEX-
HOJIOTHYECKasl PEBONIOIHUS, TIPABOBbIC M HH-
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CTUTYLIMOHAJIbHBIE I'PAHUIIBI KOTOPOU oIpe-
IENSIOTCS HE TONBKO HH()OPMAIOHHBIMU
1 TU(PPOBBEIMHU TEXHOJIIOTHUSMHU, TOCTUTHYTHIM
YPOBHEM UX Pa3BUTHS U BHEIPEHUS], HO U IIPO-
LeCcaMU  KOI8ONIOYUOHHO20 pa36umus 1y-
OJIMYHOrO mpaBa, TEXHOJIOIM M OMOMOIUTH-
KU B pa3NUYHBIX cepax peamu3anuul Ipas,
cB0OO, 00s13aHHOCTEH, 3aKOHHBIX HHTEPECOB.
Poccuiickas ropuandeckas Hayka, HaxoIsiCh
B IIOMCKE ONTHUMAJIbHBIX MOJIXO/0B K PEryiu-
pOBaHNIO OOIIECTBEHHBIX OTHOIICHUH B cde-
pe WHOOPMAIMOHHBIX TEXHOJOTHA, BBIXOIUT
Ha HOBBIH YpPOBEHb HX OCMBICIEHUS: KOH-
CIMUMYYUOHATUSM U 2PAHCOAHCINEO MPAHC-
Gopmupyromes 8 Hosvie NYOIUYHO-NPABOGLLE
uncmumymul ¢ yugposwvim uzmepenuem. Ioss-
JSIOTCS. HHTET PAllHOHHBIC (PEHOMEHBI: YuUppo-
eou koncmumyyuonaiuzm (Kravets, 2022: 19),
yugposvie KOHCMUMYYUOHHbLE NPABA, TNIC TEX-
HOJIOTUM M KOHCTUTYIIMOHHO-IIPABOBBIE HH-
CTUTYThI B3aUMOJCHCTBYIOT B HOBOM UHmMe2PU-
POBAHHOM UHDOPMAYUOHHOM NPOCHPAHCISE.
Texnonoruu (udposeic 1 HHPOPMAITHOHHBIC)
«IIPENCTABIISIIOT cO00H HE TOIBKO CYMMY Ma-
TEpUAIbHON M HEeMaTepUaJIbHOM apXHUTEKTY-
PBD», OHH B TAKOU K€ CTETICHU «00ECIeUNBAIOT
HHPPACTPYKTYPY IS OCYIIECTBICHUS CBOOOT
u nonHomounity (De Gregorio, Radu, 2022:
68); TEXHOJIIOTHYECKUN PECyPC CO3/1aeT HOBBIN
BUJI BJIACTU — AI2OPUMMUYECKYIO é1acmb. Ta-
Kasi BIACTh MpeoOpa3yeT MpPOLecC MPHHITHS
yOJIMYHO 3HAYUMBIX pPEIIEHU B OIOpPOKpaTH-
YeCKON (MCIOJIHUTENBbHO-PACIOPSAUTENbHON),
3aKOHOMATENFHON M MPaBOBOH cepax; MOsB-
TSCTCS AN2OPUMMUYECKOe NPUHAMUsL Ny Oaud-
Ho snauumvlx pewenuti (Danaher, 2016).

B naHHOM HccienoBaHUM NPEIJIOKEHBI
084 83AUMOCBA3AHHBIX KOHYenmd, KOTOPHIC
[PEIOCTABIAIOT HHTEJIEKTYallbHble U HOp-
MaTUBHbIE BO3MOXHOCTH Ul U3MEPEHUS TeX-
HOJIOTUYECKON PEBOJIOLUU U aJrOpUTMHYe-
CKOTO 00IIecTBa ¢ TMO3UINI JOKTPHHAIBHBIX
OCHOB KOHCTUTYLIMOHAQJIM3Ma M KOHCTUTYLH-
OHHOTO IpaBa: C OAHON CTOPOHBI, /T-KoHCmU-
myyuonaniusm (auri. IT-constitutionalism) —
MHPOPMAITNOHHBIN KOHCTHUTYIIMOHAIHU3M,
KOHCTUTYIIHOHAIN3M HH()OPMAIIMOHHBIX TEX-
Honorut u DT-xoncmumyyuonanuzm (aHri.
DT-constitutionalism) — nudpoBord KOHCTUTY-
[HOHATHN3M, KOHCTUTYIIHOHAIN3M IH(POBBIX

TEXHOJOTUH; C APYroil CTOPOHEBL, yugposoe
epaxcoancmeo (auri. IDT-citizenship, digital
citizenship) Kak KOHICIIIWS, MPEIHA3HAYCH-
Has JUIS pa3BUTHUS yOIHMIHO-IIPABOBOTO MPO-
CTPaHCTBA, B KOHTEKCTE MOBCEMECTHOI'O HC-
MOTB30BAHMS HAPPOBHIX U HHPOPMAITHOHHBIX
TEXHOJIOTHH JJIsl BOBJICUCHUS U TIOJTHTHIECKO-
r'0 YJacTHSL.

C mnosunuit  [T-xoncmumyyuonaiuzma
U yughposoco epasxcoancmea BrIpabATHIBAIOT-
Csl TOKTPHHAIBFHBIE 1 HOPMATHBHEIC TpeOoBa-
HUS, TIO3BOJISIONINE CO3/1aTh IMHPOKYIO MpPO-
rpaMMy MPEOAOIICHHS OTIYKACHUS B CHCTEME
«mexno-kanumanusmay (Demichelis, 2022:
1-6) u ancopummuuecxkoco obwecmea C BbI-
COKOM CTENCHBI0 aBTOMATH3AIUU TPHUHATHS
MyOJMYHO 3HAYUMBIX PEIICHUH W CHIDKCHHS
OMOITOHAIFHO-BOJICBOTO KOMIIOHEHTa YeJo-
BEUYECKOI'0 YUACTHSL.

B Poccun nmpunsita « CTpaTerus pa3BUTHS
nH(pOpMaMOHHOTO o0mmecTBa B Poccuiickoi
Oenepannn Ha 2017-2030 roxpr», yTBEpKICH-
Hast Ykazom Ilpesumenta P® ot 09.05.2017
Ne 203!, B nannoM Ykase OQHOKPAaTHO BCTpeE-
gaeTcss B KadecTBE NPHUHIHUIA CTPATETHH
«obecriedeHne TIpaB TpaKJaH Ha JOCTYII
K uHbopMmarum» (1. 3), 1Ba pa3a yIOMHHA-
IOTCSl TpaXkIaHe KaK CyOBEKTHI IpaB Ha HC-
moip30BaHue MHTEepHETA M MHPOPMAITHOHHO-
KOMMYHUKAIIMOHHBIX cucteM (. 8 m 50),
OITHAKO HE BBEICH U HE HCIOIB3YETCS KOHIIETT
«uudpoBoe rpakaancTeo». Poccuiickoe u riio-
O0ampHOE WH(POPMAIMOHHOE MPOCTPAHCTBO
CTOUT TIepe] HOBHIMU BBI30BAMH B YCIOBHSX
MEXTyHapOTHON HAIPSHKEHHOCTU M TEPCIEK-
TUB IIIU(PPOBOTO CyBEPEHUTETA.

KoHuenronoruieckne 0CHOBaHHUS
HCCJIeI0OBAHMS:

HM(PPOBOIi KOHCTUTYLHHOHAIU3M
U AJrOpuTMHYECKOE YyIpaBJieHue
B COBPEMEHHOM rocyiapcTBe

KoncrutyunonHoe npaBo M KOHCTUTY-
[UOHAIHN3M, C OJHOH CTOPOHBI, — WH(pOpMa-
OUOHHOE W IMU(POBOE MPOCTPAHCTBO, C APY-
rol — B3aUMOJCHUCTBYIOT B COBPEMEHHOM

' Ofitsial’nyi internet-portal pravovoi informatsii. Available

at: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102431687,
art. 0001201705100002, (10.05.2017).
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Mupe Oaarogapsi TIMPOKOMY TTPOHHKHOBEHHIO
UK-texnomornii (IT-Tech) B moBcemHeBHYIO
JKU3Hb OOBIYHBIX T'Pa’KJaH, OPTaHOB ITyOIHIY-
HOU BIJIACTH, C(epy TOCYAapCTBEHHBIX H MY-
HUIUTANBHEIX YCIIYT, KOMMEPUYECKHUI CEKTOp
n HMHTepHeT. BO3HMKAET TEXHOIOTMYECKHAN
BBI30B  «COIUAJBHOMY, HSKOHOMHYECKOMY,
MIPaBOBOMY W B HEKOTOPOH CTENCHH HIICOJO-
THYECKOMY CTaTyC-KBO»;, TEXHOJOTHU «BO3-
INCUCTBYIOT Ha KOHCTHUTYIIMOHHOE IIPaBOY,
a TOCyIapcTBO (OPMYIHPYET CBOIl IIPaBOBOM
OTBET HOBBIM TexHojorusMm (Micklitz et al,
2022: 1-2).

[uppoBoe W HWHPOPMAIIMOHHOE TIIPO-
CTPaHCTBA COICUCTBYIOT IOCTOSHHOMY O00-
HOBJICHHIO ()OPM U METOJOB B3aUMOACHCTBH
YeloBeKa M TOCyJapcTBa, YeJoBeKa u oOIe-
CTBa, YEJIOBEKa W TEXHOJIOTWi. B moHnManue
Tpa)KIaHCTBA 3aJI0KCH YCTOHYMBEIN U PaBo-
BOHM XapakTep OTHOIICHWH YelloBeKa M ToCy-
IapcTBa, U 8 AICOPUMMUYECKOM obwecmee
2PAdCOancmeo, HeCOMHEHHO, 3ampazusdem
obaacmu UCNOIL308AHUA YUPDPOBLIX U UHPOP-
Mayuonnvlx mexnonocuti. Korma texHoIoru-
YeCKHe HOBAIMU CTAHOBSTCS YaCTHIO B3aMMO-
NCWCTBUS YEIOBEKAa W TOCYAAapCTBa, YETIOBEKA
U MyOJUYHBIX HHCTHUTYTOB, 3TO TpaHchop-
MUPYET UHCIMUMYM 2paicOancmed, KOTOPBIT
npuoOpeTaeT HOBYIO IIPEAMETHYIO OOJIACTh
peanu3anuy u HOBBIE Cepsl I 00ecTIeaeHus
paBeHCTBA M ydacTus. Hapsanmy ¢ moxTpuHOU
YUPPo602o U UHDOPMAYUOHHOSO KOHCIUINY-
yuonaniusmMa B COBPEMEHHYIO IOPUCIIPYJICH-
U0 ¥ IPaBO WH(POPMAINOHHBIX TEXHOIOTHH
BXOIIUT KOHUEIT «YuUppogoe epasicoancmeoy
(Mossberger, Tolbert, McNeal, 2008: 1-2),

OTpakCHUEM GAUAHUS ANCOPUMMUSAYUL
Ha cdepy IpaBOBENCHHUS] W MPABOBOTO PEry-
JUPOBAHUS CTana OOKTPUHA H (OopMHpYye-
Masl TPAKTHKA «MAWUHOYUMACMO20 NpAsay,
B YaCTHOCTH, MwuHIKOHOMpa3BuTus Poccuu
pazpabotano KoHmenuio pa3BUTHS TEXHOIO-
Ul MaOTMHOYNUTAEMOTO TIPaBa, a IMPaBUTEIb-
CTBCHHAsI KOMHCCHS IO ITU(PPOBOMY pa3BH-
THi0 €€ yTBepamiaa B ceHTsiope 2021 roma’.
[osiBunmcr poccuiickue pabOTBI W aBTOP-

2 Kontseptsiya  razvitiya  tekhnologii  mashinochitae-

mogo prava. Minekonomrazvitiya Rossii. Available at:
https://www.economy.gov.ru/material/file/792d50ca6a-
613a9¢75195494¢253ab99/31_15092021.pdf (01.06.2023).

CKHE KOHIICMIUN MAaIIMHOYNUTAEMOTO IIpaBa
(Ponkin, 2021: 231-236), KOHIENIUs «3aKOH
KaK KOI» M MOJICIb «IPEIU3NOHHOTO» Pery-
nmupoBanus (Truntsevsky, 2021: 49). B Haykax
00 ofmiecTBe cTaiu pa3pabaTHIBATHCS CIETy-
OIIHE KOHIIETITBL: «aJITOPHTMHUECKAS BIACTH)
(Ferrari, Graham, 2021: 814) u «anropuTMmu-
9EeCKOE PETYIHPOBAHUEY, «AITOPHTMHUCCKOE
YIIPaBIICHIE, MIIH «aITOPUTMHUECKOE TPHHS-
tre pemenui» (Rinta-Kahila et al, 2022: 313),
«anroputMudeckas Hanus (Hanuun)» (Calzada,
2018: 267) m maxe «aaTOPUTMHUYECKOE TpaXK-
nanctBo» (Calzada, 2022). W, odeBuIHO,
npoyecc @HeOpeHusi aicopummog He TOIb-
KO B pa3JId4YHBIC TIOICHCTEMBI OOIIECTB,
HO U B CMIPYKMYPY HAYYHO20 3HAHUS, N B NPO-
yeccol OCMbICACHUST COYUATLHOU PedibHOCU
OyIeT MPUBOAUTE K POCTY YHCIA BBIPAKCHHH
C MPIJIATaTeIbHBIM «aJITOPHTMHUCCKUI.

IHocTanoBKka npodemMbl

B ycnoBusix pa3sutns HH)OPMAaIIHOHHOTO
U aJrOpUTMHUYECKOro oOIIecTBa, MPOLECCOB
KOH8epeeHyuu u ougepeeHyuy KOHCTUTYLIUOH-
HBIX U IpaBOBbIX cucTeM IT-KOHCTUTYyLHOHA-
JIM3M KaK IpaBoBasi KOHLENUUS CONEHCTBYET
BEIPAaOOTKE HOPMATHBHEIX U THUECKUX TPeOo-
BAaHMH K peryJIMpOBaHUIO OIPAaHUYEHUN U BO3-
MOXXHOCTEH IyONWYHON BIAaCTH, K YYaCTHIO
rpakJiad B 00CYXJEHUU U PELIEHUHU BOIIPOCOB
KOHCTUTYIIHOHHOTO H ITYyOIHUYIHO-TIPAaBOBOTO
3HaueHus B ycnoBuax IT-peBomonnu. B uc-
CJIEZIOBAHUU PACKPBIBAETCA METOA0JIOrHYe-
CKas M KOHILENTYyaJlbHasl B3aUMOCBSA3b MEXKIY
TEXHO-KAallUTAJIU3MOM U COBPEMEHHBIM BH-
ICHUEM IU(PPOBOTO KOHCTUTYIHOHAIN3MA,
BBISIBJISIIOTCS KOHCTHUTYLIMOHHO-IIPaBOBbIE
POOIEeMBI BIHSHIS HHPOPMAITHOHHOTO H all-
TOPUTMHYECKOTO O0IIeCTBa HAa KOHCTUTYIIHO-
HaJIM3M U IPa)xKIaHCTBO.

Oocy:xneHue

1. IIpo6nemot u pucku
AnZOpUMMUYECKO20 YRPAGTEHUSA
0151 0eMOKPAMUYECKO20 20Cy0apcmea

Jo Hawama tpetbell nekanbl XXI Beka
XOPOIIIO UCCIIEOBATUCH MMPOOJIEMBI U TEOPUHU
MHOOPMAIIMOHHOTO OOIIECTBA, €ro KPHUTHKA
(Webster, 2014), cioxxHble BOMPOCH KBalH-
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(uKaMu MOCTHUHAYCTPUATBHOTO OOIIECTBa
(A. benn) (Bell, 1999), ceteBoro obmecTBa
u KoMmMyHuKannoHHou Biactu (M. Kacrenbc)
(Castells, 2000; 2013). Konnenryanu3amus aJi-
TOPUTMHYECKOTO OOIIECTBA U aJITOPUTMHUYC-
CKOT'O YIIpaBJICHHUS OTKPBLIIAa HOBYIO CTPaHUILY
B TIOHMMAaHUU PHCKOB U MPOOJIEM IIPaBOBOTO
pEeTYNHPOBAaHUS W KOHCTHUTYIIMOHAIM3AINN
HOPMATHUBHBIX TPEOOBaHUIA.

HayuHoe onpezneneHne anropuTMu4ecKo-
ro obrmrectsa gayu Mapk [llyihnenOypr n Puk
[urepc: 310 «HAOOpP MPAKTHK M ITUCKYPCOB,
MOAPa3yMeBAIOMIUX THOPUIHBIC CBS3U MEXKIY
rOCYyJapCTBEHHBIMH M YaCTHBIMH CTOpPOHA-
MU, KOTOPBIM HOAICPKUBACTCS PEHePTyapoM
CPaBHUTEIHHO HOBBIX TEXHOJOTUHU, yIpaBiIs-
IOIINX TaHHBIMHU, KOTOPBIE TOOABIISIIOT HOBBIE
CIIOM PYKOBOJICTBA OOIIECTBOM IOCPEACTBOM
OpPHUTHHAJIBHBIX METOIOB IMO3HAHUS U OCOOBIX
croco00B (POPMHUPOBAHHUSI HOBBIX CYOBEKTOB»
(Schuilenburg, Peeters, 2021: 1-11). Bo3uu-
KalOT CYIICCTBEHHBIC PUCKU UCHONb30BAHUS
«an2OpUMMUYECKO20 — YNpagieHus»  OOIIe-
CTBOM W TrocyaapcTBoM. OCOOCHHO BaKHO,
9TO B JAEMOKPATHYECKOM KOHCTHTYIIHOHHOM
roCyJapcTBE YIIpaBJICHUE HA OCHOBE allTOPUT-
MOB HUBEAUPYeN 3HAYUMOCHb Ye08e4eCKO20
U 0eMOKpamuyecko2o yyacmus B TIPOLEAYpPE
NPUHATHS PEIICHUH, cuudcaem mpancna-
PEeHMHOCHb TaKUX TMPOIEAYP U BO3MOKHOCTB
BIUSHUAS HAa KOHEUHBIA pE3yNbTaT obuje-
CMBEHH020, NPOPeCcCUOHATbHO20 U HAYYHO20
MHeHUsl, HaTPSIMYIO HE CBSI3aHHOTO C WH(OP-
MaI[UOHHBIMUA U IH(PPOBBIMH TEXHOJIOTHUSIMH.
B ycrmoBHsAX aiITOpUTMHYECKOrO 0OIIecTBa
rpaxaane, oOnamarommpe xoctynoM kK HMH-
TEpHETY, K IMUPPOBEIM M HH()OPMAIIOHHBIM
TEXHOJIOTHSIM, CO3/IAlOT BAXHBIH ceemenm
coyuacmusi B 00CYKICHUH U IIPUHSATHH peIlie-
HUU Ha TOCYJapCTBEHHOM U MYHUITHIIAIEHOM
ypoBHE, B Ipyrux cdepax ¢ OOIBIIONH Hoieit
nyonuaHOW 3HaumMocTH. [losTOMy BO3HH-
KaeT 3aKOHOMEPHBIH BOIPOC O MOTPEOHOCTH
1 HEOOXOTMMOCTH NpABO6020 Pe2yIupOBaHUs
yuacmus epasxcoan, OOMIECTBEHHBIX 00BEIH-
HEHHH, IPYTUX HEKOMMEPUECKUX U KOMMEp-
YeCKMX OpraHM3aluii B CTPYKTypax alro-
PUTMHYECKOTO OOIIeCTBa YEpe3 UHCIMUMYIN
yugposoeo epascoancmesa. Eciu npencTaBuTh
cebe ouanason axademuuecko2o JNaHouag-

ma yugposoco epaxcoancmea, TO OH OyaeT
BEITJISIIETh BECbMa pPa3HOCTOPOHHHUM. Tak,
10 MHEHUIO YYEHBIX, HanboJiee BocTpeOOBaH-
HBIMH TSI 00CYKICHHS BOIIPOCOB ITU(PPOBOTO
TPaKIAHCTBA, SBISIIOTCS CIEAYIONINE YETHIPE
coepsl ananmza (Jeger, 2021: 31-37): 1) ponb
IU(POBHIX ITPaB M HEMPUKOCHOBEHHOCTH YaCT-
HOU XU3HU, CBA3aHHBIX C pean3amnei rpax-
JNAHCKHUX TIPaB M HEOOXOAMMEBIX «JJIsl JIMIHON
CBOOOJIBI, OCHOBAHHOW Ha TIPaBe U CIPaBEIIIH-
BocTm» (Jeeger, 2021: 30); 2) hopMBbI TOTHUTHYC-
CKOTO y4YacTHs C UCIIONb30BaHHEM WH(pOpMa-
OUOHHBIX W MU(POBBIX TEXHOJIOTHH, KOTOPHIE
OTHOCATCS K c(hepe MOMTUTHIECKHUX MTPaB U CBO-
001 ¥ CBSI3aHBI C BEIOOpAMH, TOJIOCOBAHUSIMU,
C TIPEACTABUTCIHFHBIMH OpTaHaMH Ha pas-
JUYHBIX YPOBHAX OpraHu3aliy ITyOimd-
HOU BiacTH; 3) MU(POBBIE TOCyNapCTBEHHBIE
U MYHUOUTAIBHBIE YCIYTH U IESITCIBHOCTH
OpPTraHOB ITyOJUYHOW BIIACTH C HCIONB30Ba-
HHUEM HOBBIX TEXHOJIOTHH, KOTOpBIE HMEIOT
OTHOIICHNE K peaTH3aIiH ITHPOKOTO CIIEKTpa
TPKITAHCKHUX, MOJTHTHUYCCKUX, COIHAIBHBIX
IpaB U B [IEJIOM OTHOCSTCS K IMyOJUYIHBIM yC-
ayram; 4) nudpoBasi rpaMOTHOCTD B O0yUYCHUE
B cepe HHPOPMAITMOHHBIX ¥ ITUPPOBBIX TEX-
HOJIOTHI, KOTOPBIC TECHBIM 00pa30M CBS3aHBI
C COLMATBHO-KYJIBTYPHBIMH MIpaBaMH U CTpa-
Terueil pazBuTHs 00pa30BaHUs B IH(PPOBYIO
ATIOXY.

Hambonee BakHBIE PHUCKH IIHPOKOTO
MPUMEHECHHS  «aITOPUTMUYECKOT0  yIIpaB-
JCHUS» B CTPYKTYpe «aJITOPHTMHUYCCKOTO
rOCyJapCTBay 3aKIIOYAIOTCS B CICAYIOMICM.
Bo-miepBrIX, B BHJC TOSIBICHUS U BO3BHIIIIC-
HUS «aneokpamuuy (aHT. «algocracy») kax
HEOOXOIMMOT'O TEXHOJOTHYECKOTO W BIIACT-
HOTO pecypca, COUYCTAIOIIEr0 IIPOrpPaMMH-
poBanue u anroput™m (Aneesh, 2009: 347).
IT-cienmanucTsl (Kak mpaBmio, He 00iamaro-
e TTO3HAHHUSIMH B OOJIACTH TYMaHUTapHBIX
U COIMANBFHBIX HAYK) CTAHOBSITCS IIPUOPHUTET-
HBIM KaJIpOBBIM MOTEHIIMAJIIOM U IIPHBIIIC-
THPOBAHHBIM TPYIOBBIM PECYpCOM, KOTOPHIH
MOJTydYaeT 3HAYUTEIBHBIH 00BeM (QuHaHCO-
BBIX, HaJIOTOBBIX, KPEAUTHBIX M HUHBIX JIEIOT
OT TOCYIapcTBa. «Anecokpamusy TMOCTENCHHO
BBITECHSICT «UHGOKpaAmuIoy, 9To IMPOSBIISICTCS
B pacIIMpeHUH IU(PPOBU3ANNN aJIMUHUCTpA-
TUBHBIX OTHOIICHWH ¥ CQEpsl HCIONb30Ba-
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HUS B TOCYJapCTBEHHOM H MYHUIIHIIAIEHOM
YIpaBICHHH. ABTOMAaTH3HPOBAHHEIC CETEBBIC
peIIeHHs], M0 BIIOJHE OOOCHOBAHHOMY MHE-
HUIO YUCHBIX, KOMOMHHUPYIOT HHCTUTYTHI «aJI-
TOKpaTUnW» (TEPMUH HCTOIB30BaH A. AHHII
B Ka4eCTBE XapPaKTEPUCTHKHU «BIACTH HOBOTO
THTa», OCHOBAaHHOTO Ha «IIpaBHUIIC aJTOPHUT-
Ma W npaBuiie koga» (Aneesh, 2006: 5, 102)
1 «OIOPOKpATHH CHCTEMHOTO YPOBHSI» (€r0 HC-
nostb3oBanu M. bosenc u C. 3ypunuc (Bovens,
Zouridis, 2002: 174). Bo3HukaeTt BOompoc o He-
00XOAMMOCTH TIPU3HAHUS aJlTOPHUTMHUYECCKOH
BJIACTH B Ka4yeCTBE PAa3HOBHAHOCTH ITyOIHU-
HOU BJIACTH B TOCYJapCTBE.

Bo-BTOpHBIX, cOOp, 00paboTKa, XpaHeHue
1 UCIIOJIF30BAHME OTPOMHOTO 00beMa TaHHBIX
MEHSET IPEACTaBICHUE O 3HAUCHUH UHpopMa-
Yuu Kax npeomema npasosoco pe2yauposaniisl
U 20Cy0apcmeenHoco ynpasienus B CUCTEME
nHpOpPMaHOHHOTO TpaBa. IIporpamMmMuposa-
HUE W alTOPUTMBI HCHONB3YIOTCS I 00pa-
OOTKH MacCHBa TaHHBIX B [ENSIX TPUHSITHS pe-
meHuil. B cBorO oyepenp, aaropuTMHYECKUI
CIOCO0 TMPHHATHS PEIICHHH CO3IaET HOBEHIC
YCIOBUS ISl YIPABICHHUS W KOHTPOIS, IS
«TOATAKUBAHUSD) TOBEICHUS T'PpaXKIaH, APY-
TUX JIHI B XOJI€ peaTH3aliil pa3IuIHBIX [IpaB
«B TIOBCETHEBHOM KM3HIY». YIIpaBJIeHUE Ha OC-
HOBE aJITOPUTMOB (M B YaCTHOCTH, Ha OCHOBE
«MAaITMHOYUTACMOTO IIPaBay) CO3MAET HOBYIO
napaouemy npumsmus pewenuil, KOoTopas
HY)XJTaeTCSI M B IMPABOBOM pETYIHPOBAHUM,
U B 2apaHmusix npo3pavnocmu, u ¢ oeaudepa-
MUBHOM YUPPOBOM yuacmuu epadicoan: Takas
mapajgurMa XapaKTepH3yeTCsl «IIOBBIIIICHHON
PaIOHANEHOCTRIO ~ YIPABICHUS, CIBHTOM
B MOpsiAKe (pYHKIIMOHUPOBAHUS BIACTH, 3aM-
KHYTOCTBIO TIPOIEAYp HPHHSTHS PEIICHHI
(Schuilenburg, Peeters, 2021: 1, 2). CHuxa-
€TCsI CTEIICHb YENOBEYECCKOTO Y4YacTHs B aB-
TOMAaTH3UPOBAHHBIX CHCTEMaX YIIpPaBICHUS,
aJNTOPUTMBI COOMPAIOT M 00padaThIBAIOT WH-
(opmanuio, CONEHCTBYIOT HE TOIBKO €¢ MpH-
MEHEHUIO, HO W YIIYUIIalOT BBIBOI B ITOPSIIKE
o0paTHOH cBs3H. Vsenuuusaemcs ouckpeyu-
onHas enacms OIOPOKPATUIECKUX HIICMEHTOB
¢ IT-3HaHnAMy; a [T-ciennanucTel CTaHOBSTCS
HOBOUl MEXHOA02UHEeCKOU U OIOPOKPAMU4ecKoll
enacmvio OTHOBpPeMEHHO. TakuMm 00paszom,
TEPMUH  (A120PUMMUYECKOe  VYIPABIeHUey,

C OJIHOH CTOPOHBI, XapaKTEePU3yeT MPOIECC
YIpPABJICHUS U TPUHSITHS PEUICHUH HA OCHO-
6¢ aneopummo8 ¢ TOCTOSIHHO CHIIKAFOIIIMCS
YeJIOBEYECKUM yUYacTHEM; C JIPYTOil CTOPOHHI,
BO3HHUKACT 9ghhexm Oecymanuzayuu ynpaeie-
HUsl, PA3BUTHE MPOLEAYDP HPUHSITHS PEIICHUN
MOCPE/ICTBOM MAIIMHHOIO OOY4YeHHs, KOorjaa
MIPOKMCXONUT 3aMEHA YEJOBCUCCKHUX CYKICHUN
U MHEHHUH alrOpUTMaMHU «YEPHOTO SIIIUKA.
B anroputmMuueckoM OOIIECTBE HCIIOIb30Ba-
HHUE aJIFOPUTMOB U IPOrPaAMMHUPOBAHUS B IIe-
JSX TIPUHSITHS 00Jiee pallMOHATN3HPOBAHHBIX
pelIeHu paccMaTpuBaeTCs Kak HeoOXoaumas
YacTh «CcMapmugpurkayuuy TOCYAAPCTBEHHON
CIy’)KObl U TOCYIapCTBEHHOTO yIIPaBJICHHS
(Engin, Treleaven, 2019: 448), 1.e. nporughepa-
Yuu YMHbIX mexHoso2ull U B chepe myOamaHOM
BJIACTH, U MPHUHATHS IMyOJHMYHO 3HAYUMBIX
pelieHuit. YMHbIC TEXHOJIOIMH, OCHOBaHHBIC
HA aJrOPUTMaX, MOTYT CIIy)KUTh M PacCIIUpe-
HUIO c(epbl BOBICUYCHUS TPAXKAAH B MPOIECC
OLICHKH TIPEIOCTABIIIEMbIX TOCYIAPCTBEHHBIX
M MYHHIUOAJIBHBIX YCIYT, KayecTBa MEH-
[UHCKOW TIOMOIIHM B OONIECTBEHHOM M 4acT-
HOM 3[paBOOXPAaHEHHUH, JJIs aHAJIH3a HOTpe-
OUTENBCKUX PHIHKOB. TTOSIBIISIFOTCSI «IICHOBBIC
AJTOPUTMBDY UM «IKCIEPTHBIE TOPrOBBIC
cuctemb» (Gamito, Ebers, 2021: 1-4) Ha ocHO-
BE€ QJITOPUTMHYECKOrO yIPaBICHHS MOTPeOH-
TENBbCKUMHU MPEANOYTCHHSIMH.

B-TpeThHx, aJrOPUTMHUYECKOE OOIIECTBO
KaK OOIIECTBEHHOE YCTPOICTBO C TEXHOJIOTH-
SIMUA Ha OCHOBE QJITOPUTMOB (MCKYCCTBEHHBIN
unteiekt (UN), uHTeNeKTyalbHas UITH Y M-
Hasi pOOOTOTEXHHUKA) SIBISIETCSI CIEACTBHEM
KOHGEP2eHYUU «MEXHO-KANUMAIUsmMa» u no-
CmMeyMaHu3ma, KOTOPBIE CTPEMSTCSl YCTaHO-
BUTBb «20CNOOCMBO HAO Oyoywumy, odemas
YIIy4IIEHHOE SKOHOMHUYECKOE M OOIIEeCTBEH-
Hoe OmarococrostHue (Slaughter, 2021: 1-2):
C OJIHOW CTOPOHBI, IMPOBO3MIAIIACTCS YTH-
JUTapHasl 3ajada OCBOOOXKJICHUS 4EIOBEKa
OT OpeMeHH NPHHSITHUS MPOCTHIX U B MEHb-
mieil CTEneHH CIOXKHBIX WM HEMOIMYJISPHBIX
pELICHUu; C OPYrod CTOPOHBI, IIPH BBITEC-
HEHUHU YENIOBEUECKOro (hakTopa W3 ajrOopuT-
MHUYECKUX CHCTEM YIIPaBJICHHS OTPaHUYH-
BaeTCsS MPOEKIUS OyIyIlero, OCHOBaHHAs
HA SMOIMOHAJIBHO-BOJIEBOM YUYacTHUHU 4YeJIOBe-
Ka W TpPaXJaHWHA, MPUHUKACTCS LEHHOCTh
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M KM3HECIIOCOOHOCTD COIIMAJIBHBIX HN3MCHC-
HHﬁ, KOTOPBIC HAXOAATCA B I'paHUIIAX oroco-
MAaTHYECKUX M KOTHHUTHUBHBIX BO3MOXKHOCTEH
YCJIOBCKa.

2. I'paxcoancmeo u unghopmayuonno-
yugposoe npocmpancmeo,
nepcnexmuevt WUGpoeozo

U uHopmayuonno20 yuacmus

B anropurMudeckoM o0IecTBE BO3ZHHUKA-
eT MOTPEeOHOCTH BBIPAOOTKH HOPMAMUBHDLX,
IMUYECKUX U MEXHON02UYECKUX MPebosanuil
U K (GopMaM ydacTusi TPaxkJaH B MPHHSATHU
pemieHuit, U K pa3rpaHuyYeHUI0 MOTHOMOYHI
MEXJy OpraHaMu ITyOJIMYHOW BJACTH IO BO-
MpocaM KOHCTUTYIIMOHHOW KOMMYHUKAIIAH,
¥ K MTHCTUTYIIHOHAJIBHBIM OCHOBaM OOIIETpax-
JIAHCKOT'0, TTPO(ECCHOHATBHOIO U 3KCIIEPTHO-
r0 y4acTHsl MO0 KOHCTUTYIHOHHO 3HAYUMBIM
BOIlpocaM. BKITIOYEHHOCTh COBPEMEHHBIX TO-
Cy/IapCTB B TIOBECTKY YETBEPTON MPOMBIIIICH-
HOU PEBOIOINY CTABUT HOBBIC 33]1a4H OCMBIC-
JICHU S TIPOLIECCOB BITMSHUS HHPOPMAITHOHHBIX
Y AP POBBIX TEXHOJIOTHIA HA Ty OJTMIHOE TIPABO
B IIEJIOM, Ha JIEATEIBHOCTh TOCY/IapCTBa U €ro
OpTraHOB, Ha PA3BUTHUE «IIEKTPOHHOTO MTpaBIIe-
HUSI», TAGPOBBIX MTPAB K BO3MOYKHOCTEH Yesio-
BEeKa WM I'paXJIaHWHA B MyOJUYHON M YaCTHOU
cepax KU3HEACATSILHOCTH, Ha (OPMHUPOBA-
HHE HOBBIX MyOJIMYHO-TIPABOBBIX HHCTUTYTOB,
OXBAaTBIBAIOINX KOMILIEKC BOIIPOCOB B3aUMO-
JICHCTBHS YeJloBeKa M 00IIeCTBa, rpakIaHnHA
¥ TOCYZ]apCTBa, YEeJIOBEKA U TEXHOJIOTHH.

C omHOW CTOPOHBI, Y4YacTHE TpaKJaH
yepe3 WHCTUTYTHI JIETUOCPATUBHONM W WM-
MEepaTUBHON JIEMOKpPATUH CTajlo0 JAOMHHHU-
pYIOIIIUM  CPEJICTBOM  TIOBBIIIICHUS  JIEMO-
KpPaTU4eCKOW JIETUTUMHOCTH B Pa3TUYHBIX
MOJIMTUYECKUX U TOCY/IapCTBEHHO-TTPABOBBIX
acnektax. B Poccuiickoit @enepainu akTHBHO
HCTIOJB3YIOTCS Pa3audHble HHPOPMAIIMOHHO-
TEXHOJOTUYSCKHE " TOCYJIapCTBEHHO-
nmpaBoBble  (OPMBI  BOBIICUCHHUS T'pakJaH,
OOIIECTBEHHBIX O00BEIMHEHUN, UHBIX HEKOM-
MEpYECKUX OpTaHu3alui B IMpoIecc 00CykK-
JICHUSI W TPUHATUAS TyOTWYHO 3HAYMMBIX
pelieHnid Ha (eneparbHOM, PErHOHAJIBHOM
W MYHHIIUTAIBHOM YPOBHSX (MCIOJIB30Ba-
HHE MOpTaJia TOCYJapCTBEHHBIX yCIyT, 00IIe-

CTBCHHBIC IIaJaThl, OOIICCTBCHHBIC COBETHI
u 1p.).

C npyroit cTOpoHBI, HH()OPMAIHOHHO-
TEXHOJIOTHYECKAsT PEBOIIOIMSI MOXET BBI3BI-
BaTh MAacCOBBIC Pa3phIBEI B COLUAIBLHOM, MO-
JUTHYECKOM W KOHCTUTYLIHOHHOM TIOPSZKE,
3aTparuBaTh YCTOSIBIIHECS OCHOBBI KOHCTH-
TYIIMOHHOTO CTPOSI CTPaHBI, CO37aBaTh PHUCKU
IUTSI TIOZIPBIBA MEKTYHAPOIHOTO TIPABOIIOPSIIKA
1 0E30MacHOCTH Ha HAIMOHAIBFHOM H MEXKITY-
HapogHOM ypoBHe. Kak ormedaer Goirapckuit
HCCIIEA0BATENb-KOHCTUTYITHOHATNCT MapTuH
BernoB, TexHoNmorndyeckne peBOIIONHMU COICH-
CTBYIOT HOBOMY IIPaBOIOPSIAKY; BO3MOXKHO, UTO
BO3HHKAIONINY Ha HAIIHX TJ1a3aX «B PE3yIIbTaTe
TEXHOJIOTHYECKIX PEBOJIONNID HOBBIA TMOPS-
JOK «BBIBOJUT YEIOBEUCCKYIO IMBIIIN3AIIIO
Ha HOBBIN ypoBeHb» (Belov, 2021: 1-12).

WuCcTUTYyT TpaxkmaHcTBa SBISIETCS  OI-
HAM U3 CaMBIX VCHMOUYUBLIX 8 Ccucmeme
KOHCIUMYYUOHHO-NPABOBLIX U NOTUMUYECKUX
uncmumymog. ['pakmaHCTBO yemenmupyem
OCHOBBI TIPaBOBOTO CTAaTyca JHUYHOCTH IS
KOHCIUMYYUOHHO20 (hyHOamenma npagocyoo-
eKmHOCMY  JIUYHOCMU B TEPPUTOPUAIBHBIX
TpaHUIAX, OOCCIICYCHHBIX  HAIIMOHAIBHON
opucnukiaueid. B wayunoil  1opucnpyoenyuu
2pascoancmea TaBHO C(OPMUPOBATIACE U TIpe-
o0lajlaeT mapagurMa O TPHESAMHON MPUPO-
Ie TpaxxJIaHCTBa: 1) Kak YCTOWYIHBOM IIpaBo-
BOW CBS3M YENOBEKa W TOCYNApCTBa; 2) Kak
MIPaBOBOTO COCTOSIHHSI JIMIA B TOCYIApCTBE;
3) KaK COBOKYITHOCTH TIpaB U OOS3aHHOCTEH,
00eCICYNBAIONINX — TIOJHOICGHHOE  YJICHCTBO
B rocymapctse U obimectBe (Avak’yan, 2003;
Kutafin, 2004; Ovsepyan, 2010). HoBble uH-
(dopmarionHoe W IU(POBOE MPOCTPAHCTBA
BKITIOUCHBI B TIPOIIECC MTPABOBOM W TMOIHUTHYIC-
CKOl KoMMyHUKanuu. Kak »Tu HOBBIE cheph
BO3JICHCTBYIOT Ha TpaHC(HOPMALINIO HHCTUTYTA
rpaxaancTBa? J[aHHBIA BOIPOC CTHMYTHPYET
HCCIICOBAHUE U TIOATOTOBKY OTBETa, KOTOPHIH
MOKET TIPOJIUTH CBET Ha TEKYIIEe COCTOSHUE,
HEKOTOpBIE TIPOOJIEMBI U TIEPCIICKTHBEI (POPMHU-
POBAHUS HOPMAMUBHO2O KApPKACA, WHTEILICK-
TYaJIbHBIX OCHOB M aKTHBHOTO HCIIOJIH30BAHUS
pas3muuHBIX GOpM yupposoco epasicoancmea
Kax npasosoeo obpasosanus. l1llupokoe pa3su-
THE U UCTIOF30BAHUCE B PA3ITMIHBIX CETMEHTAX
TOCYAapCTBCHHOTO, IKOHOMHYECKOTo, o0OIe-
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CTBEHHOTO CTPOsl WH(POPMAIMOHHBIX U IHQ-
POBBIX TEXHOJIOTHH BBI3BIBAET IMOTPEOHOCTH
B COBEpIICHCTBOBAHUH HH(POPMAIIMOHHOTO
IpaBa U IpaBa HHPOPMAITHOHHBIX TEXHOJIOTUH
C YUETOM IPOOJIEMBI 6€30MaCHOCTH, ITH(POBO-
r0 CyBEpCHUTETAa W HU(PPOBOTO TPAKITAHCTBA.
[lpu >TOM BO3HHKAET BOIPOC O nNpPaAgocyOb-
eKmMHOCU 8 chepe UHDOPMAYUOHHBIX U YUgh-
posbix mexroaoeuti (MAGPOBOH WACHTHIHOCTH,
HampuMep, 4Yepe3 IMOpPTal TOCYHApCTBEHHBIX
U MYHUIIUIIATBHBIX YCIYT).

B coBpemeHHON Hay4yHOl JHTEpaType
KOHIIENT «IU(PPOBOE TPaKIAHCTBO» HCIIONb-
3yeTcs B HECKONBKHX 3HadeHUsX. [lepBona-
YaJIHO ATOT KOHIENT BO3HUK W Pa3BHBAJICST
B MEXIYHApOIHBIX WCCICIOBAHUSIX MpeEIcTa-
BUTEJISIMH HAYYIHBIX IIKOJI PA3IHIHBIX CTpPaH,
K KOTOPBIM TIPHCOCTUHSIOTCS U POCCHUCKUE
y4eHBIE (IIOJIUTOJIOTH, CIIEIHAINCTEI B 00Ia-
CTH MH(POPMAITHOHHBIX OTHOLICHUU U HH(OP-
MAITHOHHOT O ITpaBa, KOHCTUTYITHOHAIUCTHI).

Ilepsviti 100x00 ObLT  cHOPMYITHPOBAH
Ha OCHOBE aHaJIN3a IIpaBa Ha 1ocTyn B MHTEp-
HET B TH(POBYIO SMOXY U PACIIHPEHUEM CaMOH
BO3MO)KHOCTH YYacTBOBaTh MEPBOHAYAIBHO
B JKM3HH o0miecTBa uepe3 WHTepHEeT M nud-
poBEIe TexHoNoruu. Hampumep, ucciegoBare-
mu K. Moccboeprep, K. Tonbept u P. MakHun
OTIPEeITUITN UPPOBBIX TPakIaH KaK TeX, KTO
ucronb3yeT UHTepHET «OPPEKTUBHO» H KaXK-
IIBIH ICHB, a caMo IMH(POBOE TPask TaHCTBO KaK
BO3MO)KHOCTh Y9acTBOBaTh B JKH3HU OOIIe-
ctBa onnaiiH (Mossberger, Tolbert, McNeal,
2008: 1-2).

Bmopoii nooxoo paccMaTpuBaeT UPpo-
BOE I'PAXKJAHCTBO KaK HOBOE KA4eCmB0 Npago-
CYOBeKMHOCU TUYHOCIU 8 YCIIOBUAX YUPDPO-
6uU3ayuY W UCTIONB30BaHMS HH()OPMAITHOHHBIX
TEXHOJIOTHH B ITyOJMYHOM M YaCTHOM CEKTO-
pax TIpaBOBOH, MONUTHYESCKON U HKOHOMHUYE-
CKOM KOMMYyHHKanuu. HecoMHEHHO, 4TO TaKON
MOJIX0NT TPeOYeT yugposoil uoenmuurayuu
2paoicoan, Kak 3T0, HaAIIpUMep, OCYIIECTBIISICT-
cst B Poccum "epe3 mopTai rocyqapcTBEHHBIX
YCIYT, MPENOCTABISIONINN ITHPOKHE BO3MOXK-
HOCTH HX ITOJTyYEHUS B JIEKTPOHHON popMme.

Tpemuii nooxo0 oOpamaeT BHUMaHHE
Ha TIOCTCIICHHYIO TpaHCc(OpMAIHIO TIIpeN-
CTaBJIECHUI O pONUM W 3HAYCHUH IH(PPOBOTO
TpaKIaHCTBA C IPEHMYIIECTBEHHBIM (OKYCH-

pOBaHUEM Ha pa3BUTUU (HOPM TpaXkTaHCTBEH-
HOCTHU W TIOJTUTUYECKOT0 YUACTHSI B YCIOBUSIX
nuppoBoit 1 mHGOpPMANMOHHON cpenbl. Tak,
HCCIICIOBATENI  BBIPAKAIOT  OJHOBPEMCHHO
U TPEBOT'Y, ¥ HAZEKIY, 3asIBIISIS, UTO «KOHIICTI-
OUsT TUQPOBOTO T'Ppa’kJAaHCTBA MOXKET OTpas3-
UTh MEHSIOMIYIOCS POJNb TpaXkJaH B OHJIAWH-
YCIOBHUAX», & (aKT PaclpOCTPaHEHUST HOBBIX
IUQPPOBBIX TEXHOJIOTHH «IpaMaTUIHO MEHSET
JUIO TIOJUTHYECKOT0 YYacTHs W TpaskIaH-
ctBeHHOCTHY (Jorring, Valentim, Porten-Chegé,
2018: 11-12). B TaxoM ITU(PPOBOM YyUYACTHH
(6e3 nomkHON HIeHTH(GUKAINN) COXPAHSIIOTCS
PHCKH aHOHUMHOCTH, 3JIOYIOTPEeOICHUS mpa-
BaMH, a B clydae Hanwdus Ou(ppoBOH HICH-
THQUKAUN TpPakJaH — PHUCKH HapYIICHUS
KOH(OUICHINATBHOCTH,  QITOPHTMHYCCKUI
KOHTPOJb 32 BOJICH3BSBICHUEM, IOATACOBKA
PE3yIBTaTOB TOIOCOBAHHUS.

Yemeepmulii n00x00, OTpakEHHBIN B psIe
OTEUYEeCTBEHHBIX HCCIENOBAHUHN (TOIUTOIOTH-
9eCKUX U MHPOPMAITMOHHBIX), pacCMaTpUBACT
IuppoBOE IPAKITAHCTBO B paMKaX HHTEPIIpe-
TallMOHHON TapaJurMbl Pa3BUTHS HHGPOBOU
TPaMOTHOCTH M IHU(PPOBOH KymbTyphl Taxk,
no mEeHuo E. B. bpogosckoit, nist Poccun sB-
JISIETCSI aKTyaJIbHON MpobiemMa popMUPOBAHUS
«KYJIBTYpBl OHGPOBOIO TPaXTAHCTBA» Kak
CHCTEMHBIX YCHIIUN «II0 Pa3BUTHUIO y MOJIOAO-
TO TIOKOJICHHUSI POCCHSH HaAnpodeccHoHalb-
HBIX KOMIIETEHIINI»; Takas KyJIbTypa CBs3aHa
co cthepamu Oe30macHOCTH, OM3HECA M IEMO-
kparuu (Brodovskaya, 2019: 65—69), ctpemuTt-
Csl K BOBJICUCHUIO B IPOLECC HCIOIH30BAHUS
HHPOPMAIMOHHBIX TEXHOJIOTHUH, B TOM YHUCIIE
IUTs1 00pa30BaTENBHBIX M KYJIBTYPHBIX IIEJeH.

Takum 00pa3oM, MOKHO OTMETHTH pa3-
HOCTOPOHHUH TMOAXOA HCCIenoBarenei K ¢e-
HOMEHY «1u(ppoBoe TpaxkaancTBoy. [loka eme
HEOCTATOYHO BOCTPEOOBAHHBIM  SIBIISICTCS
pecypc yu@posoeo 2epaxicoancmed Kak 2uo-
KOU U WUpOKol niamegopmsl sl BOBICUCHHS
B ITPOIIECC YIACTHUS Pa3THIHBIX COOTCUCCTBCH-
HUKOB, TpakaaH Poccun, KOTOpbIe MOTYT y4a-
CTBOBaTh B JIMAJIOTE C OpPraHAMH ITyOIUTHOH
BJIACTH U HCIIONB30BATh LU(PPOBBIE TEXHO-
JOTHH B 00pa30BaTEIBHBIX LEISIX U B WHBIX
(dopmax rpax TaHCTBEHHOCTH. B 3TOM cirydae
IUppPOBOE IPAKIAHCTBO MOKET UMETh 3HaAUeE-
HUE DKCTEPPUTOPHAIHFHOTO BOBIICUCHHUS Kak
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B OTHOIIEHHUU COOTCUCCTBCHHHUKOB, IIPOJKHBA-
fomuX 3a npenenamu PO, Tak 1 B OTHOIIEHUN
rpaxaad PO, rne ObI OHM HE HAXOMIUIHACH (KaK
BHYTpH, TaK U 32 IpeAeTaMH MaTepUKOBOit Po-
nuHBl). Hampumep, y)ke IpUMEHSIONTHECS TeX-
HOJIOTMH TUCTAHIMOHHOTO AIIEKTPOHHOTO TO-
nocoBanus ([3I"), MoOMIBHOTO W30MpaTens,
JNIEKTPOHHON TIOmaun OOpameHuidl TpeOyIoT
I poBOi HACHTUPHKAITUHN THIHOCTH, COCTH-
HEHHS HHCTUTYTa TPaKJaHCTBA (IS yUaCTHs
B BBIOOpAxX) M MUPPOBBIX TEXHOJIOTHIA.

[lossBneHWe W  WCIIONB30BAHHE  YUQD-
POBbIX  MEXHONo2Ull 6 NYOIUUHO-NPABOBLIX
KOMMYHUKAyusax, HECOMHEHHO, 3aCTaBIsIeT
3aIyMaTbcs O TOM, HYXKIAeTCs JIH MpPaBoO-
Basl CHUCTEMa B OpUOUUECKOM OQOpMICHUU
U 20cy0apcmeenHo-npaso8oM — NPUSHAHUU
yugposoco epaxcoancmea? Ha 3TOT BOmpoc
pasTUYHBIC WCCIIEAOBATETN OTBEYAIOT II0-
paszHoMy. Yke MHOTHE npasa 8 cghepe ungop-
MAYUOHHLIX MEXHOI02Ull PACCMATPHBAIOTCS
KaK npasa yugposoeco epaxcoancmea. Hampu-
Mep, K TaKUM TIpaBaM OTHOCATCS Hamboiee
Ba)KHBIC ITU(POBEIC ITpaBa U IIpaBa HA KOMMY-
HuKanuio B cetu UaTepuet. Cpenu HUX U npa-
60 Ha docmyn k Mnmepuemy, M npago na no-
UCK, nonyuenue u nepedauy ungpopmayuu,
8 MOM UlCIe Yepe3 COBPeMeHHble UHMepHem-
mexHono2uu, U npago HA UCHONb308AHUE, CO-
30anue u nyoaukayulo yugdposvix npouszgede-
HUll, U Npaeo HA COXpaHeHue AHOHUMHOCTU
8 CIYYAAX, PA3PEUEHHBIX 3AKOHOM, U NpPAso
Ha NPUBAMHOCHIb, W TIPABO HA 3AIMUTY YECTH
1 JOCTOMHCTBA B CETH, U NPABO HA DNIEKMPOH-
HOe yyacmue B Pa3TUIHBIX cepax MyOInTHO-
T'0 ¥ YaCTHOTO CEKTOPOB.

3akJ/ouenne

LudpoBble TEXHOIOTHH, COCIUHCHHBIC
C YeJIOBEYECKUM YYacTHEM, CO3Jal0T HOBYIO
chepy — yugposoii uenogeweckuii Kanuma.l,
KOTOPBII OKa3BIBACTCS BIHATEIBEHBIM (PaKkTO-
pOM JUIsl pa3BUTHSI KPYIHBIX T'OpPOAOB, Ipa-
BOBOIO M IOJMTHYECKOro BoBiedeHHs. [lis
O0BSICHEHHS dTOU TPaHC(POPMAITUH ITOSBHUIIACH
U CTaja aKTUBHO HUCIIOJIb30BATbCSI HOBASl KOH-
yenyus yugposoeo epasicoarcmeda. Bcralt
BOIIPOC O O0OCHIAMOYHOCHU TIPABOBOTO PETY-
JTUPOBAHUS UHCIMUMYMA 2PANCOAHCNEA KAK
nyOIUYHO-NPABOBO20 UHCMUMYMA 8 YCIO8U-

AX  aneopummuveckoeo odujecmaa. Jpyroit
BOIIPOC, HYXKJAaeTcs JH OH(POBOE T'pakaaH-
CTBO B CIICIIMAJIGHOM 3aKOHONATEIBHOM pe-
TYJTUPOBAHWH U  KOHCTHUTYIIMOHAJIN3AINN?
Kak poccuiickue, Tak u 3apyOeKHEIE yUCHBIC
NpPOKIAOLIBAIOM NYyMb Yepe3 OUCKYCCUio K TIo-
HUMAaHHIO npedmMemuou cghepvl u ¢opm npo-
sa61eHUss Yyudposozo epaxcoancmed, HO TOKa
OIHO3HAYHBIX OTBETOB HE HainieHo. [Ipasosoe
peaynupoganue  yu@dpoeozo  2padcoOaHCcmed
He MOoJicem 3aMeHUmb YCMAaHOo81eHHblll NOpsi-
00K npuodpemenus u NPeKpaeHUs 2paxicoan-
cmea P@ B coOoTBETCTBUU ¢ (heepabHBIM 3a-
KOHOM WJTH MEKTyHapOIHBIM JOroBopoM PO.
B coBpemenHOM rocymapcTBe, COYETAIOIMIEM
JIEMOKpaTHIECKHEe MPONeayphl, WH(POPMALIH-
OHHBIC TEXHOJIOTHH H 3HAYUTCIBHBIH 00BEM
TOCYyJapCTBEHHOTO KOHTPOJS B cdepe dJek-
TPOHHOTO TIPABIICHUS, HHCTUTYT I'PaXK TAHCTBA
KaK IyOJMYHO-TIPABOBOW HMHCTUTYT IOCTeE-
[ICHHO HAYWHACT BKIIIOYATh B CBOHM CTPYKTYPHI
OuQpPOBBIE, aNTOPUTMUYECCKHE, DIICKTPOHHBIC
(hopMBI peanu3anuy pa3InIHBIX [IPaB YeIIOBe-
Ka (TpaKJaHCKHX, IIOTUTHIECKHX,, COIIHAIEHO-
OKOHOMHUYECKHX, KYyIBTYPHBIX). B03MOXKHO,
Ha3zpena  HaCcTOATENbHAas  HEOOXOOUMOCTH
pa3paboTKu cneyuaivbhoil (edepaivbHol npo-
2pammbl pazeumusi YuGposoco 2paicoaHcmed
6 Poccuu m BKIIIOYEHUsT HEOOXOIUMEIX H3Me-
HeHmit B «CTpaTeruio pa3BUTHs WH(POPMALIH-
OHHOTO oOmiecTBa B Poccuiickoii deneparnu
Ha 2017-2030 roxasm».

Ha coBpemeHnHOM »>Tame pas3BUTHS all-
TOPUTMHUYECKOTO OOIIeCTBA B JIHCKYCCHU
0 IU(PPOBOM T'pa’KJAHCTBE OTPAKAIOTCS TIPEI-
CTaBIICHUS 0 HOBOM Kaiecmeae npasocyoveKi-
HOCMU TUYHOCMU 8 YCI08UAX yugdposuzayuu,
0 eubpuonom uncmumyme, COCTHHSIIOIIEM
WHPOPMALMOHHBIE U HMUPPOBHIC TEXHOIOTUU
¢ GopMaMu y9acTus TpaxkJaH B Pa3IUIHBIX
CerMEHTax TOCYIapCcTBa M 0OIIecTBa, 0 yug-
posoil niamgopme ¢ Pa3BUBAIOIIUMCS U THO-
KM HHTepdericoM, KOTOPBIH COSNUHSET Ue-
JOBEUECKOE yYacTHE, MPAKTUKY peau3aluu
WH(POPMALMOHHBIX HHTEPECOB B CaMBIX pa3-
JUYHBIX TyONHYHO-TIPAaBOBBIX, AIKOHOMITYE-
CKUX, COITMAIEHBIX U KYJIBTYPHBIX KOHTEKCTaX
1 MEXaHU3MBI TIPaBOBOT'O U FOCYIAPCTBEHHOTO
KOHTPOJISI B YCIIOBHSIX HOBOT'O 3TAIa Pa3BUTH
nupoBoi U HHPOPMAITUOHHOM CPEIIbI.
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Abstract. The IT sector is one of the most important sectors of the Russian economy,
the core of the digital economy. Supporting innovative and accelerated development of
the IT industry helps to ensure the information security in Russia. The work examines
existing tools and approaches in the mechanism of legal regulation of public relations in
the IT sector under the influence of sanctions policies of unfriendly countries. The analysis
of priority measures to support the IT sector led to the conclusion that existing support
measures are sufficiently structured and cover the different needs of a wide range of IT
companies. It is shown that currently the most effective measures aimed at adapting to
sanctions measures are: 1) tax benefits, the use of which has significantly reduced the tax
burden on the IT sector; 2) preferential loans; 3) grant support; 4) stimulation of demand;
5) preferential mortgages for employees of IT companies; 6) deferment from the army;
7) exemption from inspections; 8) employment of foreigners; 9) IT education. At the
same time, it has been revealed that the implementation of a number of measures of state
support for the IT industry faces serious problems, and therefore it seems necessary to
carry out serious work on the formation of additional and targeted measures to support
specific segments of the IT industry, as well as a revision of tools and approaches for
adaptation purposes IT sector to sanctions measures. This mechanism should be based on
the principle of technological neutrality of the state and the protection of its information
and digital sovereignty. The authors criticize the approach in which the use of government
support measures is accompanied by the simultaneous imposition of additional financial
burden on companies in the IT sector. As additional measures to support the IT industry,
it was proposed: reimbursement to the tax agent company of 13 % of the personal
income tax transferred for employees of IT companies; development of measures to
return domestic IT specialists to the IT industry; establishing the possibility of hiring
foreign IT specialists to work remotely without additional requirements; application
of a program to provide preferential loans to software developers guaranteed by the
purchase of domestic software; implementation of budget restrictions for state-owned
companies to develop their own software; development of mechanisms for receiving
free online consultations from companies specializing in providing legal services to the

© Siberian Federal University. All rights reserved
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IT sector. The need to study and disseminate regional experience in supporting the IT
sector throughout the country is shown.

Keywords: information technology, software, sanctions policy, IT sector, government
support measures, information security, information infrastructure, digital sovereignty,
digital economy, software, grant support, tax benefits.

Research area: social structure, social institutions and processes; law.
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“Mockosckutl 20CyoapcmeeHHblil

ropuouyeckuti ynusepcumem um. O. E. Kymaguna
SPoccutickas mamoXNCennas akademust
Poccuiickas @edepayus, Mocksa

Annoranusi. UT-cektop sIBIsIeTCs] OHUM U3 BKHEHUIIINX CEKTOPOB POCCUHCKON SKOHOMHUKH,
sIIpoM U poBOii SKOHOMUKH. [lomep:kka MHHOBAIIHOHHOTO U YCKOPEHHOTO Pa3BUTHS
UT-orpacau no3BoiseT odeciednTs HHPOPMAHOHHYTO Oe30macHoCcTh Poccun. B padote
HCCIEAYIOTCS CYLIECTBYIOLIME NHCTPYMEHTHI U ITOAXO0/Ibl B MEXaHHU3ME IIPAaBOBOIO
peryiIupoBaHus OOIIECTBEHHBIX OTHOMIEHHH B cepe N T-cekTopa B yCIOBUSIX BO3ICHCTBU
CaHKIMOHHOW MOJUTHUKU HEIPY>KECTBEHHBIX CTPAH.

AHanmu3 nepBoodepeqHbIX Mep mnoxnepkkun WT-cepsl mo3Bommin caenaTh BBIBOZ,
YTO CYILECTBYIOLIME MEpbl IOAJEPKKH B JIOCTATOUHON CTENEHH CTPYKTYPHUPOBAHBI,
3aKpBIBAIOT pPa3HBIE MOTPeOHOCTH MmHpoKoro cnekrpa I|T-kommanmit. [lokasano, dTo
B HACTOsIIIEe BpeMs HanOolee IEHCTBCHHBIMU MEPaMH, HaIPaBJICHHBIMH Ha aJalTaIluio
K CaHKLIMOHHBIM MepaM, SIBJISIOTCA: 1) HaJOroBble JIBIOTHI, IPUMEHEHHE KOTOPBIX
MIO3BOJIMJIO CYILIECTBEHHO CHU3UTh HAJOTroBYIO Harpy3ky Ha MT-cexrtopa; 2) JbrorHsle
KpeIUTHI; 3) TpaHToOBas MOAJIEPIKKA; 4) CTUMYITHPOBAHHUE CIIPOCA; 5) JIBTOTHAS UIOTEKa
Ut coTpyaHUKOB [ T-xomnanuii; 6) oTcpouka OT apMHHU; 7) OCBOOOXKIEHHE OT IPOBEPOK;
8) TpynoyctpoiictBo nHoCTpaHies; 9) UT-obpa3oBanue.

BmMecTe ¢ TeM BBISBIEHO, YTO peajiu3alus psjia Mep rocylapCTBEHHOM MOAIEPKKU
UT-orpaciu cTamkuBaeTcst ¢ CepbE3HBPIMU TIPOOIIEMaMHU, B CBSI3U C YEM MPEACTABICTCS
HE0OXOIMMBIM TPOBEICHUE CEPbE3HON PaOOTHI IO (POPMHIPOBAHHIO TOTIOTHATEIHHBIX
Y TOUEUHBIX Mep MOJIEPKKU KOHKPETHBIX cerMeHToB U T-0Tpacnu, a Takxe nepecMoTp
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MHCTPYMEHTOB M TIOAXOJOB B IeJsX amanTanuu [T-cekTopa K CAaHKIIMOHHBIM MEpaM.
B ocHOBY manHOTO MeXaHH3Ma JAOHKCH OBITH MOJIOKEH IMPUHIIAI TEXHOIOTHIECKON
HEUTPaTBLHOCTH TOCYIapCTBa, 3aIUTa €r0 HHGOPMAIMOHHOTO U IIH(POBOTO CYyBEpPEHHUTETA.
ABTOPHI ITOBEPTAIOT KPUTHUKE ITOIXO/, TPY KOTOPOM IIPHMEHECHUE Mep TOCYIapCTBEHHOM
TOANICPKKH  COMPOBOKAACTCSI  OJHOBPEMECHHBIM  BO3JIIOKCHHEM  JTOTIONHUTEIBHON
¢unancoBoll Harpy3ku Ha KommaHuu [T-cexropa. B KkadecTBe MOMOTHHUTEIHHBIX
Mep mopnepkku WT-oTpacian mpeaniokeHO: BO3MEIICHHE KOMIIAHUH — HAJIOTOBOMY
areary 13 % H/®DJI, nepeuncnennoro 3a paboTHukoB [T-kommanmii; pazpaboTrka Mep
o BO3BpalleHHuio oredecTBeHHBIX UT-cremmanmctoB B MT-oTpacip; ycTaHOBICHHE
BO3MO)KHOCTH TIPHHATHA WHOCTpaHHBIX |T-cmemmamicroB Ha paboTy ymaneHHO Oe3
JOTIOJTHUTENBHBIX TPEOOBAaHUIT, MPUMEHEHUE MPOTPAMMBI MPEIOCTABICHUS JIBIOTHBIX
KPEIUTOB pa3paboTUMKaM IPOrPaMMHOTO OOECICUEeHUs] 0] TapaHTHIO 3aKyIoOK
OTEUECTBEHHOTO cO(Ta; peajm3alus OTrPaHUYCHUS TOCYNAPCTBCHHBIM KOMITAHHSIM
Oromkera Ha pa3paboOTKy COOCTBEHHOTO NPOIPAMMHOTO OOECIIeueHHs; pa3padoTka
MEXaHU3MOB  TIONyYeHHs OCCIUIATHBIX  OHJIAHH-KOHCYJABTAIlMA  OT  KOMITaHUH,
CHCIHANM3UPYIONINXCS Ha TpemocTaBleHUN I[T-CekTopy IOpHOMYECKHX — YCIYT.
[Nokazana HEOOXOMUMOCTH U3YUCHHS M PACTIPOCTPAHCHUS HA TEPPUTOPUH BCEH CTPaHBI
PETHOHATBHOTO OITBITa TToaAepKKu M T-cexTopa.

KnioueBble cioBa: WH(GOPMAIIMOHHBIE TEXHOJOTHH, INPOrpaMMHOE oOOecCIeueHHe,
CaHKLMOHHAas  nosnutuka, MWT-cekrop, Mepbl TIOCYyAApCTBEHHOM  IOAAEPIKKH,
nHpOpMaIMOHHAsE 0e30IacHOCTh, HWH(OPMAIMOHHAS HHOpAcTPyKTypa, IHUPPOBOU
CYBEPEHHTET, IU(POBasi SIKOHOMHUKA, IPOTPaMMHOE 00eCIIeUeHIE, TPAHTOBAS TOJICPKKA,
HAJIOTOBBIC JIBTOTHI.

Hayunas cnenmanbHOCTh: 5.4.4 — coumasnbHas CTPYKTypa, COLMAJIbHBIE HHCTUTYTHI
u npouecchl; 5.1.2 — myOnu4yHO-paBoBbIe (TOCYIapCTBEHHO-TIPABOBBIE) HAYKH.

Crarbs MOATOTOBJICHA B paMKax roc3ananust «Poccuiickas mpaBoBasi CHCTEMa B peaTnsiX
mudpoBoit TpancopManuy OOIIECTBa M TOCYIAapCTBA: AMaNTalUsl W IEPCHCKTUBBI
pearupoBaHusi Ha COBpeMeHHbIe BBI30BBI ©  yrpo3sl (FSMW-2023-0006)».
Peructpanmonnsiii Homep: 1022040700002—-6-5.5.1.

HutupoBanue: J{o6podada M.Bb., Mwunbanee A.B. BripaGoTka NpaBOBBIX CPEACTB aJalTalllH
K CAaHKIIMOHHBIM MepaM B cepe UT-cekropa. Kypu. Cub. ghedep. yn-ma. [ ymanumapnsie nayxu, 2024,
17(6), 1047-1066. EDN: KNBPET

BBenenue B npoﬁ.ﬂeMy HCCJIeI0BaAaHUA

Cektop WH(POPMAITMOHHBIX TEXHOJOTHH
(nanee — U'T-cexTop) sIBIAAETCS OAHUM U3 BaXK-
HEUIIUX CEKTOPOB POCCHICKON 3KOHOMHKH,
KOTOpBIM MOXKHO paccMaTpUBaTh B KauecTBe
sipa TupPOBOH SKOHOMHKH.

B cBA3M ¢ HauaioM creuualbHOM BOEH-
HO#l onepanuu (nanee — CBO) psimom Heapy-
JKECTBEHHBIX CTpaH CTajla IPOBOJUTHCS CaHK-
LIMOHHAA MOJUTHKA B OTHOLIEHUH Poccuiickoi
Denepauny, pOCCUHUCKUX IpaxkJaH U OpraHu-

3anui. HeratnBHOE BO3IENCTBUE CAaHKIIMOH-
HOW IMOJIUTUKU HPOSBUIIOCH U B CYIIECTBEH-
HOM Bo3zaeiicTBUM Ha pasutue UT-cextop,
YTO CTAJIO JJIsl HErO CEPbE3HBIM BBI30BOM.

[Ipexxe Bcero ¢ 0T€YECTBEHHOI'O PhIHKA
VIUIH KPYIHBIC TOCTABIINKNA 000pYHZOBaHUS
W mporpamMmmHoro obecreuenus (naiee — [10)
(Cisco, Siemens, IBM u ap.). UT-cextop cTod-
KHYJICA C OTKJIIOYEHHEM JIMLEH3UH (a uHorna
1 000pYyIOBaHUS), OTCYTCTBUEM OOHOBIICHUH
U, KaK CJIEICTBHE, MPOTrPaMMHBIMU OIIHOKA-
MW» U YA3BUMOCTBIO CUCTEM.
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CaHKIMM HETaTUBHO IOBJMSIU TaKKe
Ha JKCIOPT oTedecTBeHHbIX WT-mpoayKToB
3a pyOeX: BOSHHKIHU TPYIHOCTH C OILIATOM.
B otHomenun poccuiickux WT-xkomMnanui
ObLIIM BBEIEHBI IEPCOHAJbHbBIE CAaHKIUU KaK
3ampellamne ¢ HUIMHM B3aUMOJEHCTBHE, TaK
1 OJIOKHpYIomue 3apyOeKHbIe akTUBEL. C OK-
Ts6pst 2022 1. CoBer EC yTBepaui BocbMOU
MakeT CaHKIWH, B pe3yinbTare OB BBEAEH
3alpeT Ha JKCIOPT pslia yCIyr KOHCAJTHHIA
B cepe UT. Peur uaér o6 yciyrax, cBs3aH-
HBIX C HACTPOMKOW KOMIIBIOTEPHBIX CETEH,
YCTAHOBKOM ammapaTtHoro M IMPOrpaMMHOI0O
obecrieyeHus1, a TaK)Ke KOHCYIBTALUAX 10 pa3-
pabotke u BHeApenwuto [10. B urore, HEcMOTpst
Ha yCIJIOBHUS JJOTOBOPOB IIOCTaBKHU U HallUuHe
[10JIb30BATEIbCKUX COIJIALIEHUH, IKCITyaTH-
pyemoe B Poccun obopynosanue u 110 u3 EC
0CTaNoCh 03 TEXHUYECKOTO OOCITYKHBaHUS
MIPOU3BOAUTENCH U Pa3pabOTIHKOB.

OuepennapiM maketom canknuii EC Ha-
MEpeH 3anpeTuTh Poccuu IKCHoOpT psiia Tex-
HOJIOTUH M HCIIOJB30BaHHE €10 HEKOTOPBIX
O00BEKTOB HHTEIUICKTYaJIbHOH COOCTBEHHO-
ctu'. Takke OrpaHUYEHHUsS OJDKHBI 3aTPO-
HYTh Oonbine M T-koMnaHuii, KOTOpbIE MOTYT
[IOCTABJIATh Ba)KHEHMILIME TEXHOJOIMU U MPO-
rpaMMbl POCCUHCKOMY pa3BebIBaTEIbHOMY
COOOIIECTBY.

B nensax apantauum UT-cexTopa k npuHH-
MaeMbIM CaHKIIMOHHBIM MepaM Ipe/ICTaBIIsIeT-
CSl aKTyaJIbHBIM U CBOEBPEMEHHBIM IpOBeEJe-
HUE aHalli3a CYLIECTBYIOIIMX HUHCTPYMEHTOB
U TIOAXOJIOB B MEXaHU3ME IPAaBOBOT'O PEryJH-
poBaHUS OOIIECTBEHHBIX OTHOWICHHH B Ce-
pe UT, B cmy4ae HEOOXOAMMOCTH — TIPOBECTH
ux mepeoleHky. Kpome Ttoro, HeobOxommma
U pa3paboTKa HOBBIX IPABOBBIX CPEACTB KOH-
TPCAaHKIIMOHHOI'O XapakTepa MOoJJepKaHus
u pa3sutus UT-cektopa.

1. Konnenronornyeckue
OCHOBaHHSI HCCJIeIOBAHHS

[Ipu wuccnenoBanun MT-cekTopa 001b-
IIAHCTBO SKOHOMHMCTOB-HCCIIEIOBATEICH
BBIJICISIFOT TPH OCHOBHBIX €TI0 CecMeHma:

' EU Proposes Curbs on Several Chinese Firms for

Aiding Russia [Dmexrponnsiii pecypc]. URL: https://www.
bloomberg.com/news/articles/2023-05-08/eu-proposes-
curbs-on-several-chinese-firms-for-aiding-russia

PBIHOK  ammapaTHOTO  OOCCIEYeHUs;  phI-
HOK TIPOTPAaMMHOTO OOCCIICUCHHS W DPHIHOK
UT-yenyr (Kislicyn E.V., 2021), yTto 103BO-
aseT caenaTts BbIBOI, yTo U T-cexTop cocTout
13 KOMIIAHUH, IPOU3BOASIINX MPOrpaMMHOE
obecrieuenue (nanee — [10), anmaparaoe obe-
cneyeHue M okxaspiBaromux WT-yciyru, miam
KOMIIaHUH, IPEJOCTaBIAIOIIUX HHTEPHET WU
comnyTcTBytolue ycayru. Ilepednciennble Ha-
MpaBJIEHUS C SKOHOMHUYECKOH TOYKH 3pEHUs
sBistorca B UT-cekTope OCHOBHBIMHM OTpac-
JeBBIMU TpyNIaMH, KOTOpbIE AENATCA Ha OT-
paciu ¥ HoAOTPaCIIH.

Jns passutus UT-cextopa HE0OX0qUMO
0co00€e BHUMaHHE TOCYIapcTBa, MOCKOIBKY
B YCIOBHIX (OPMHPOBAaHUS IH(PPOBOH IKO-
HOMUKH €ro (pyHKIHOHHPOBAHUE OKAa3bIBACT
BJIMSIHUE HA BCE COCTABJISAIOLIME HALMOHAJIb-
HOW 0e30macHOCTH cTpaHbl. HecirywaiiHo, co-
rimacHo JlokTpuHe nHpOpMannoHHON Oe3omac-
HOCTH, YTBEpXkIeHHOW Yka3zom lIpesnnenta
P® or 5 nexabps 2016 1. Ne 6462, nopaepxka
WHHOBALlMOHHOTO M YCKOPEHHOI'0 pa3BUTHS
UT-oTpacnu sBiseTCs OINHUM U3 Halpasiie-
Hul oOecrniedeHns HHOOPMAIIMOHHOH Oe3orac-
HOCTH (T1. 26).

B cBs3u ¢ 3TUM OCHOBa MPABOBOr'O PeEry-
JUPOBAHUS PA3BUTHUSI JAHHOTO CEKTOPA 3KOHO-
MHUKH CTPaHbl COAEPIKUTCS B Psiie IOKYMEHTOB
CTPaTEernyeckoro 3HaueHus, B YMCiIe KOTOPBIX:

— TlocynmapctBennass mnporpamma «UH-
(opmanronHOE 001IIecTBOY, YTB. [locTanoBe-
aueM [IpaBurenscrBa PO ot 15.04.2014 Ne 313
(8 pex. ot 02.06.2022)3;

— Konnenmus ¢popMupOBaHUS IIEKTPOH-
HOro mpaBuTenbcTBa B Pocculickonn ®@enepa-
uuu; yTB. Pacniopskenuem [IpaButensctBa PO
ot 06.05.2008 N 632-p (pex. ot 18.02.2023)%

2 Vka3 Ilpesumenra PO or 5 pekabps 2016 . Ne 646
«O06 yrtBepkaeHun JIokTpuHBI MH(OPMAIMOHHON 0e30-
nacHoctu Poccniickoit ®enepaunny // C3 PD. 2016. Ne 50.
Cr. 7074.

3 Tlocranosnenue [IpaButenbctBa PO ot 15.04.2014 Ne 313
(B pen. ot 02.06.2022) «OO6 yTBEpkICHUHN IOCYAAPCTBEHHOM
nporpammsel Poccuiickoit @enepann "MHdopmaimonHoe 00-
mectBoy // C3 PD. 2014. Ne 18 (u. 2). Ct. 2159; 2022. Ne 23.
Cr. 3840.

* Pacnopspkenne [Ipaurenscrea PO or 06.05.2008 Ne 632-
p (pex. or 18.02.2023) «O Konuuenuuu ¢HopMupoBaHus
B Poccuiickoii ®eznepanyu 3JIEKTPOHHOTO IPABUTENILCTBA
110 2010 rogax.
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— Crparerust pa3BuUTHS HH(POPMAIHOH-
Horo o6mecTBa Ha 2017-2030 rouel, yTB. YKa-
3oM [Ipesunenta P® ot 9 mas 2017 1. Ne 203;

— Crparerus pa3BUTHS OTpaciu HHPOP-
MAaIMOHHEIX TeXHOJIOTHH B Poccuiickon Dene-
panuu Ha 2014-2020 ronel U HAa MEPCIIEKTUBY
mo 2025 roma, ytB. Pacnopsokenuem IlpaBu-
tenbetBa P ot 01.11.2013 Ne 2036-p (pen.
ot 06.02.2021)° (manee — Crparerust pa3BUTHs
oTpacyi HHPOPMAITHOHHBIX TEXHOJIOTHIA);

— Ilporpamma «lludpoBas 3KOHOMHKA
Poccuniickoit @enepanun» B paMKax HAIUO-
HaJIbHBIX IIPOEKTOB;

— KoHnenmuu pernonaixpHOM  HHGOP-
Matuzauuu, YyTB. Pacnopsixkenuem IlpaBu-
tenbeTBa PD ot 29.12.2014 Ne 2769-p (pen.
or 18.10.2018)°.

BMmecre ¢ TeM B HOpMaTUBHBIX aKTax peyb
unét 06 orpaciu UT. Tak, B CTpareruu pa3Bu-
THS OTpacid WH(POPMANUOHHBIX TEXHOIOTHH
copmynupoBaHo moHsTue ompacau UT, moxn
KOTOpOM MOHUMAETCS CO8OKYNHOCHIb POCCUL-
CKUX KOMNAHULL, OCYWeCmBIIoOuux Ccieoyio-
wue 8uobl 0esimeIbHOCL

e pa3paboTKa THPaKHOTO IPOTPAMMHO-
ro obecreyeHus;

* mpenocraBieHue ycayr B chepe UT,
B YaCTHOCTH 3aKa3Has pa3paboTKa IporpaMM-
HOrO oOOecIeYeHus, MPOCKTHPOBAHHE, BHE-
IpeHHe W TECTHPOBAHWE HH(POPMAITHOHHBIX
CUCTEM, KOHCYJBTUPOBAHUE 10 BOIIPOCAM HH-
(hopMmaTuzanum;

e pa3paboTKa anmapaTHO-IPOrPaMMHBIX
KOMIUIEKCOB C BBEICOKOU TOOABIEHHOW CTONMO-
CTBIO IPOrPaMMHOM YacTH;

* yJajJeHHas oO0paboOTKa M MPEA0CTaB-
JeHrne MHQPOPMAINH, B TOM YHCIIE Ha calTax
B WH(POPMAIHOHHO-TEICKOMMYHUKAITHOHHON
cetn UnTepuet (nanee — cetb HTEpHET).

O4eBUHO, YTO C IMPaBOBOM TOYKU 3pe-
HUS TEPMUH «ompacab U T» ucnonab3yercs npu
OIpeNIeNIEHU MPUMEHAEMOI0 TOCYAapCTBOM
KOMILJIEKCa Mep, HaIpaBJIEHHbIX Ha Pa3BUTHE
NT-cexTopa, pelieHny KJIIOYEeBbIX 3aJad rocy-
JTApCTBEHHOM moiauTuku Poccuiickoir ®Denepa-
WU B 007aCTH 00eCcTIeueH s HH(POPMAITHOHHON
0e30IacHOCTH, BEIPaOOTKH MEXaHU3MOB H CIO-
CO0OB JJOCTHIKCHUSI IOCTABIICHHBIX IICIICH.

3 C3P®.2013. Ne 46. Ct. 5954; 2018. Ne 44. Cr. 6772.
¢ C3P®.2015. Ne 2. Cr. 544. 2018. Ne 44. Cr. 6772.

B ocHOBy naHHOro MexaHu3Ma JOJIKEH
OBITH TIOJIOXKEH HPHUHIHUI TEXHOJIOTUYESCKOM
HEUTPaNbHOCTU TOCYJapCTBa, KOCBEHHO 3a-
KPETUIEHHBIN B 11. 8 cT. 3 DenepaabHOT0 3aKOHA
ot 27.07.2006 Ne 149-®3 (pen. ot 29.12.2022)
«O6 wHbopManuu, HHOOPMAIIMOHHBIX TEX-
HOJIOTHSIX U O 3amure uHpopmanuu»’, B 1e-
peUHe OCHOBOIIOJIATaOUIUX MPUHLIMIIOB Ipa-
BOBOTO PETYIHMPOBaHUsI OTHOIICHUI B cdepe
WHOOPMAIMOHHBIX ~ TeXHOJorui. JlaHHBIN
NPUHLUIT 3aKJII0YAeTCs B HEAONYCTUMOCTHU
YCTaHOBJIEHUS HOPMATUBHBIMHU IPABOBBIMU
aKTaMM KaKMX-TH00 NPEeuMyLIecTB IpHUMEHe-
Hus onHux UT nepen npyrumu, e€ciu TOJIBKO
00513aTENIFHOCTh  NPUMEHCHUS  ONpeAesICH-
Hbix UT nnd co3gaHus M dKCIUTyaTalUd Io-
CYIapCTBCHHBIX HWH(POPMAIIMOHHBIX CHCTEM
HE YCTaHOBIICHA (enepaJbHBIMH 3aKOHAMHU
(Amelin R., Channov S., 2015; Polyakova T. A.,
Minbaleev A. V., Troyan N. A., 2015).

2. ITocTaHOBKA NP0dJIeMbI

[lepBbIM CepbE3HBIM HUCHBITAHUEM IS
UT-cextopa crajna mnaHjaemMus, HOPOAEMOH-
cTpupoBaBmas, mo cimoBam IIpesmnenta PO,
«MOIIIHbIE TEXHOJIOTUYECKHE, KaJpOBble BO3-
MOXHOCTH poccuiickoro WT-cexkmopa rax
OTHOTO W3 CaMbIX JAWHAMUYHBIX, OypHO pa-
CTYUIMX CEKTOPOB POCCHIICKON SKOHOMHK»®.
JpyruM HOBBIM CEpbE3HBIM BBI30BOM CTajo
BO3/JIEMCTBUE CAaHKIIMOHHOW NOJUTUKU HEAPY-
KECTBEHHBIX CTpaH Ha pa3Butue UT-cexropa.

VYuutsiBas, uto UT-cexkTop numeeT BaxkHOE
3HAUeHHWE A1 oOecredeHus] WH(POPMAIHOH-
HOU 0E€30MacCHOCTH TOCYIAapCTBa, B YCIOBHUSIX
OCyIIeCTBICHUsT H(POBOH TpaHchHopMarHu
CO3IIaHBl TIPAaBOBHIC YCIOBHUS ISl oOecrieue-
HUS 3alIUTHl HHQOPMAITHOHHOTO U IU(POBO-
ro cysepenutera Poccuiickoit Demeparum’.
Tak, B cBA3u ¢ u3nanueM Ykasza lIpesnnenta

7 C3 PD. 2006. Ne 31 (u. 1). Cr. 3448; 2023. Ne 1 (u. 1).
Cr. 31.

8 O6pamtenue [pesunenta PO ot 23 urons 2020 r. "Obparie-
HUe K rpaxaadaM Poccun”. Jloctyn u3 cnipas.-1paBs. CUCTEMbI
«["apanT».

? Cm.: OCHOBHBIC HAIPABIICHUS TOCYAAPCTBEHHOIN ITOTUTHKI
B oOnacTu obecrieyeHus: 0€30MaCHOCTH aBTOMATU3UPOBAHHBIX
CHCTEM YIPABICHUS] NPOM3BOACTBEHHBIMH M TEXHOJIOTHUe-
CKMMH TIPOLIECCAMH KPUTHYECKH BaXKHBIX O0BEKTOB HH(pa-
cTpykrypsl PO [Dnexrponnsiii pecypc]. URL: http://www.
scrf.gov.ru/documents/6/113.html.
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P® ot 30.03.2022 Ne 166 «O mepax mo obe-
CHEUYEHHUIO TEeXHOJIOTMYECKOW HE3aBHUCHUMOCTH
n 0e30MacHOCTH KPUTHYECKOW WH(pOpMaIm-
OHHOH WHOpPacTpyKTypsl Poccuiickoit dene-
panum» ¢ 31 mapra 2022 1. mpuHSIa HOBBIE
000pOTHI MOJIUTUKA UMIIOPTO3AMEILEHUS: TPU
OCYLIECTBJICHUH T'OCYAAPCTBEHHBIX 3aKYIIOK
HE JIOIYCKaeTcsl MpUuoOpeTeHre MHOCTPaHHO-
ro [1O, B ToM umciie B cocTaBe MporpaMMHO-
anmapaTHbIX  KOMILJIEKCOB, Ha KpUTHYe-
CKOH WH(POPMAIMOHHONH WH(PACTPYKTYDE,
a ¢ 2025 1. 1 BOBCe YCTaHABJIMBACTCS TIOTHBIN
3alpeT Ha UCHOJIb30BaHUEe UHOCTpaHHOro [10
rOCyapCTBEHHBIMHU 3aKa3uYMKaMH Ha KPUTH-
YecKOo HHPOPMAITMOHHOH HHPPACTPYKTYpE.

JlaHHBI yKa3 HaleleH HE TOJBKO
Ha YCTpaHEHHE PHUCKOB i1 HAlMOHAJbHOU
0e30MacHOCTH, HO M Ha POCT IMPOU3BOJCTBA
oTteuecTBeHHbIX MT-poayKTOB U B mepcrek-
THBE, BBUJY pacTylleil nmoTpeOHOCTH B poc-
cuiickoM 10 u 0060pyIOBaHWU, PACIIHPEHIH
HCTOYHUKOB cObITa. OIHOBPEMEHHO pPOCT
otedecTBeHHOTrO mpomu3BoacTea B UT-chepe
CIOCOOCH OOJIETYNTh CHTYAIHIO C HEXBATKOM
HHOCTpaHHBIX OpoaykToB'’. Bmecte ¢ Tem
B CJIOXKHBIIMXCSl YCIIOBUSIX TpeOyeTcsl co3zia-
HHUE MEXaHHU3MOB, IO3BOJISIOUIUX ITOBBICUTH
3(PEKTUBHOCTh EHCTBYIOMUX IPaBOBBIX
CPEICTB, M pa3padOTKa HOBBIX Mep, HAIpaB-
JICHHBIX Ha aJalTallli0 K CAHKLUOHHBIM Me-
pam UT-cexrtopa.

3. MeTonojiorus

MeTon0n0rusi JJTaHHOTO HCCJIEOBAHUS
CKJIAJIBIBA€TCSl C ONOpPOM Ha 3MIHMPUYECKUE
nanuble. [Ipu ananuse Bnusaus Ha UT-chepy
CaHKIIMI MCIIONIB3YETCS UICTOPUUECKUI METO[,
a Tak)Ke METOJ aHalu3a U CPaBHUTEIBHO-
[PaBOBOM METOJ], IMO3BOJISAIOIIMI COMOCTaB-
JIATh POCCHMCKWA ¥ 3apyOeKHBIA OIBIT,
BIUSIHAE aHTUPOCCHUCKUX CaHKIUH Ha deme-
pajibHbIe U peruoHanbHble U T-komnanuu.

BnugHue  aHTUPOCCHUUCKHX — CaHKIUU
Ha UT-cexTop crayio nmpeamMeToM HccienoBa-
Hus «Cnapk-UaTepdakcy, B KoTOpoM ObLIa
[pOBeJIeHa OLIEHKAa CPAaBHUTEIbHON IUHAMUKU
0a30BbIX MHJIUKATOPOB B CPAaBHEHHUH C DKOHO-

10 Kak cankunn Brusior Ha UT-6usuec B Poccun? [Dnek-
tponnblit  pecypc]. URL:  https:/pravo.rg.ru/rubrics/
question/54633/

MHKOH B 1ienoM. [IpuBenéHnbie JaHHBIE OTpa-
JKaloT ypoBeHb ajantanuu cekropa UT k Ho-
BBIM HKOHOMHMYECKHM YCJIOBUSAM B YCIOBHAX
AKOHOMHUYECKOU TpaHCHOPMAIUHL.

[lo pe3ynbrataM npoBeIEHHOIO HCCIeN0-
BaHus B 2022 r. I'T-cexTop 3aMeTHO TPEBOCXO-
JUJ HALlMOHAJIbHYIO 3KOHOMUKY IO JHHAMH-
ke obopora (Ha 14 %) u peructpany HOBBIX
MallblX U cpenHux npennpustuid (Ha 17 %),
ycTymnasi o TaKUM TIOKa3aTelsiM, Kak (pHHaH-
COBBIH pe3yJbTaT, KOHKYPCHbBIE IPOU3BO/CTBA,
WHBECTHUIIMHU B OCHOBHOH kanuTai. Tak, 3a Tpu
kBaprana 2022 1. wmeaBecTHnuu MT-xomma-
Hu#t ynamu Ha 12 % Ha (QoHE UX yBEIHUCHUS
B Poccum nmoutu Ha 8 %. DuHAHCOBBIA pe-
3yJBTaT COKPATHUJIICS COOTBETCTBEHHO HA 16 %
u 8 % B stHBape-okTs0pe 2022 r. KomnvectBo
KOHKYPCHBIX IPOU3BOACTB BhIpocio Ha 4 %
B 2022 r. mpu oOmieM NaJeHUH HUX 4YHUCIIa
Ha 6 %'

[IpuBenéHHbple MOKa3aTeNu CBUICTENb-
CTBYIOT 0 TOM, uT0 U T-cexTopy B LiejoM ya-
€TCsl TPOTUBOCTOATH BO3LACHCTBUIO CAHKIHM
Ha HAIMOHAIBHYIO IKOHOMHKY, 4TO oOecrie-
yuBaeTcs ucnonb3zoBaHuem WT-kommanusmu
HAKOIUJICHHOTO  (DMHAHCOBO-3KOHOMHYECKOTO
MOTEHLIMAJIa, a TaKXe Pa3HOOOpa3HBIMU HH-
CTPYMEHTaMHU TOCYIapCTBEHHOM MOAIEPIKKH,
KOTOpBIE IPOAOJIKAIOT COBEPLICHCTBOBATHCS.

4. O0cy:xneHue
4.1. Mepwi noooeporcku HT-cekmopa
CaHKLMOHHBIE  OrpaHUYEHUS  HEIpY-
JKECTBEHHBIX T'OCYJapCTB OKa3aJlld  MOII-
Hellee JaBlICHHWE HA POCCHMCKUU Ou3HEC
¥ SKOHOMUKY B 1iesIoM. B Gomnbmieit mepe mo-
ctpaganmu kommnanun w3 WT-cheprbr. Cank-
OHMOHHBIE MEPBI, a TaK)Xe NPEAIIECTBYOMNN
HETaTUBHBIM ONBIT NAaHACMUH 3aCTaBIISIOT
OUEHb CEpPBE3HO MEHATH OTHOIICHWE M 0CO3-
HaBaTh IIEHHOCTH COBPEMECHHBIX WH(pOpMa-
OUOHHBIX, B TOM YHCIIC IH(POBBIX, TEXHO-
noruii (Polyakova T.A., Minbaleev A.V.,

Krotkova N.V,, 2020; Polyakova T.A.,
Minbaleev A.V.,, Krotkova N.V., 2021,
Polyakova T.A., Minbaleev A.V., 2021;

PolyakovaT. A.,Naumov V. B.,Minbaleev A. V.,

' UT-cexTop MOA JaBJICHHEM HOBBIX BBI30BOB [DJIEKTPOH-
et pecypc]. URL: https:/spark-iNe terfax.ru/articles/it-
sektor-pod-davleNe iem-Ne ovyh-vyzovov-february-2023
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2022; Egorova M.A., Minbaleev A.V.,
Kozhevina O.V., Dyuflo A., 2021). Uto0Os
nojaepxarb npennpuHumarenei, Ilpesuaent
P® B.B. Ilytun nmonnucan Yka3 ot 2 mapra
2022 1. Ne 83 «O mepax 1mo 00ecrieueHuIo yCKO-
PEHHOTO pPAa3BUTHS OTpPaciHu HH(OpMAIHOH-
HBIX TexHosoruil B Poccuiickoit @eaepanum,
Mpe1yCMaTPUBAIOIIUNA BBEAECHUE JIOMOJIHU-
TENbHBIX AbroT 118 [ T-koMImaHuii 1 Bo3araro-
muii ocyuiectrieHue nogaep:xxku UT-orpacnu
Ha MUHITUOPEI.

Ha Texkymuii MOMEHT BecoMasi 4acTh Mep
TOCIIOJCPKKH YTBEPHKJEHA COOTBETCTBYIO-
LIMMHU 3aKOHOAATeIbHBIMM akTamMu — Dene-
panbHBIME 3aKoHaMU OT 26.03.2022 Ne 66-D3
u Ne 67-®3!2, U3 pesepsroro ¢onma IIpasu-
tenbcTBa PP Ha mnoppepxky WT-orpacnu
B 2022 1. HanpasJjeno 21,5 mupna pyoueii 1.

CnenyeT OTMETHTb, YTO BECh KOMILIEKC
MIPUHUMAEMBIX Mep pa3MelléH Ha nopTaie [o-
CYCJyYT, YTO MO3BOJISIET YETKO NOHUMATh CTa-
TyC KaXXJI0U U3 Mep (IpUHSATA UM €LIe B pa3-
paboTKe), KaKUM YCIOBHSM ISl TPUMCHEHUS
TOW mMiu UHOU Mepbl UT-koMmaHuM TOMKHBI
COOTBETCTBOBATh, CPOK AECUCTBUSI MEpPbI, UTO
no3BossieT UT-cexTopy OBICTPO U IMPOCTO TO-
JTy4uTh WHPOPMANUIO 000 BCEX TOCTYMHBIX
UM Mepax MnonJaepKku. OTKPBITOCTh 3TOU
WHPOPMALIUN SBISCTCS BaXKHBIM aHTHKOP-
pyniuorenssiM haktopom (Minbaleev A. V.,
Evsikov K. S., 2021).

Bce peanusyemble Mepbl MOTYT OBITh
CTPYNIIHPOBAaHBl B psiJi OJIOKOB: HAJOTOBEIC
JBIOTHI; JBIOTHBIE KPEAUTHI; I'PAHTBI; CTH-
MYJIMPOBAaHUE CIIPOCa; JIBIOTHAs HIIOTEKa;
OTCpOYKa OT apMHUH; OCBOOOXKICHHE OT ITPOBE-
POK; TPYIOYCTPOMCTBO MHOCTPAHIIEB; BKJIIO-
YyeHue B peecTpsbl; akkpenurtauus; UT-obpa-
30BaHUE; IMPHUBIICUYCHUEC (PUHAHCHPOBAHUS.

12 ®enepanbHblil 3aKk0H oT 26.03.2022 Ne 66-D3 «O BHece-
HUM U3MEHCHUI B YacTH MEpBYIO U BTOpylo Hamorosoro ko-
nekca Poccuiickoit deznepanyu 1 OTAEIbHbIE 3aKOHOAATEIb-
Hble akThl Poccuiickoit denepaunm» // C3 PO. 2022. Ne 13.
Cr. 1955; ®enepanbhblii 3akoH oT 26.03.2022 Ne 66-D3
«O BHECEHMH M3MEHEHMH B 4acCTH MEpBYI0 M Bropyio Haio-
roBoro koyiekca Poccuiickoit @enepanyn u OTIEIbHBIE 3aKO-
HozaTenbHble akThl Poccuiickoit @eneparmmny / C3 PO. 2022.
Ne 13. Cr. 1956.

13 Pacniopsikenue [IpaBurenscta PO ot 01.04.2022 Ne 714-p
(pen. ot 30.11.2022) «O Beienennu B 2022 roxy U3 pe3eps-
Horo (onna IlpaBurenbcrBa Poccuiickoit @enepanun Oro-
JKETHBIX accuraoBanuii» // C3 PD. 2022. Ne 15. Cr. 2546.

B nenom Bce mepsl mopaepxkku IT-komnanui
MO’KHO pa3JeJIUTh Ha CUCTEMHBIE U TOUEUHBIE.
CucreMHble Mepbl HalEJIEHbl Ha pelleHue
o0ImuX 3amad oTpaciad (IKOHOMHUYECKas MOJI-
JIEPHKKA); K HUIM OTHOCATCS HAJIOTOBBIE JIBIOTBI
Ut akkpenuToBaHHbIX [T-koMmnanwmii. Toueu-
Hble MEphl HallpaBJIEHbl HA pa3pelleHue KOH-
KpeTHOH IMpOOIEMHON CHUTyallnd B OTpaciu
(meuuuT, OTTOK KaIPOB); B X YUCIE — IIpe-
nocTaBieHue cotpyaaukam I T-chepsr oTcpou-
KU OT apMHH, OCBOOOXKICHHE OT MOOMITHU3AIIIU
(Mitryasova A.S., 2023).

[lockonbKy Bce rocyaapCTBEHHBIE IIpe-
(epeHIuu pacIpoCTPaHIIOTCS TOIBKO Ha aK-
kpeautoBanusle  WT-kommanuu,  ciegyer
yuntbiBaTh, uto ¢ 01.10.2022 1. neiictByeT
HOBBIH MOPSJOK aKKPEAUTALUHU, YTBEPHKICH-
velii [loctanoBnenunem IlpaButensctBa PO
ot 30.09.2022 Ne 1729, OnHoBpeMeHHO pac-
LIMPEH NEePEeYeHb BUI0B 3KOHOMUYECKOU aed-
TEJIBHOCTH /IS aKKPEeIUTAlUU U MOAACPKKH
NT-kommannii . Tak, komnanuu U T-cexropa,
Ybsl JIESTENBHOCTh CBA3aHa C MHCCIIEJOBAHU-
SMH U Pa3paboTKaMU B OOJIACTH €CTECTBEH-
HbIX U TEXHUYECKHUX HayK, Tenepb CMOTYT
MOJIYYUTh TOCYJApPCTBEHHYIO aKKpeIUuTaLHUIO,
a 3HA4YUT, IPETeHJ0BaTh Ha Mepbl rocyjaap-
CTBEHHOW mnoxpjepxku. Ilpunaroe pemeHue
HaIlpaBJeHO Ha MOJJCPXKKY KOMIAHUH, pa3-
pabaTHIBAIOMINX OTEYECTBEHHBIE IPOTYKTHI
B cepe UT. Kpome Toro, akkpeanuTOBaHHBIM
KOMIIAHUSAM  NPENOCTABISIOTCA  JIbIOTHBIE
KPEOUThl Ha peaJiu3alii0 MPOEKTOB IO BHE-
IPEHUI0 MH(POBBIX TEXHOJIOTHI, B OCHOBE KO-
TOPBIX JIEKAT POCCUHCKHE TEXHOJIOIMYECKHe
pelieHus.

Jns monuManust 3()(QEKTUBHOCTH yXKe
NCUCTBYIOMUX U Pa3pabOTKH HOBBIX Mep
Munnudpst Poccuu B pesxrmMe OHJIaiH TPOBO-
JUT MOHUTOPUHT CUTYallH B OTPACIU U Opra-

14 Tocranosnenue [IpaBurenscra PO or 30.09.2022 Ne 1729
(pen. ot 22.02.2023) «O6 yrBepxaeHnu [TonoxeHus o rocy-
JTApCTBEHHOI aKKpeIUTalllH POCCHUCKUX OpraHU3alui, oCy-
MIECTBIIAIOMUX AESATEIBHOCTh B 00JaCTH MH(POPMAIMOHHBIX
texuooruit" // C3 PD. 2022. Ne 40. Ct. 6845; 2023. Ne 9.
Cr. 1510.

15 Tocranosnenue [IpaBurenscrea PO or 22.02.2023 Ne 296
«O BHeceHun usMeHeHuit B IlosoxkeHne o rocyaapcTBeHHOM
AKKPeJUTALMN POCCHICKHX OpTaHU3alHii, OCYIIECTBILIOMNX
JIeATEeIbHOCTh B 00JaCTH HH()OPMALHOHHBIX TEXHOIOTHI"
// C3 P®. 2023. Ne 9. Cr. 1510.
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HHU30BBIBAET PETYISIPHBIE BCTPEUU C TIIaBAMH
WUT-xoMmmanuii, rie 00CYXJaeT pealn3aiuio
HOBBIX ITPOEKTOB U MEP TOIICPKKH.

[Ipoananu3upyem JAeMCTBYIOIIUE npa-
606ble MEXAHU3MbL, UCNONb3YeMble OISl NOO-
oeporcku UT-cekmopa B yCIOBHSIX CaHKITHOH-
HOU TIOJIUTHKH CO CTOPOHBI HEJPYKECTBEHHBIX
CTpaH.

4.2. Hanozoevte nbzomet

JIerotel B HasioroBoi cepe mpeacTas-
JAOT coOOM Hambojee 3HAYUMBIH OJIOK Mep
noaepxku M T-koMIaHui, MOCKOJbKY Oa-
TONPUATHBIA (DUCKATBHBIM PEXHUM SBISICTCS
B&)XXHBIM (DAKTOPOM JIISI UX YCHEIIHOW pabo-
THI. B 1esX CHUIKEHUS HAJIOTOBON HAarpy3KH
B paMKax Hajoroporo maneBpa MT-kommanu-
M TipepocTaBiens TeroTel o HJC, Hamory
Ha MPUOBLIL ¥ CTPAXOBBIM B3HOCAM '¢:

a) BBEJICHA HA0206dsi CMABKA NO HAJO-
2y Ha npubvliv opraHu3anuii B pasmepe 0 %
Ha nepuoxa A0 31.12.2024. B oObraHOE Bpems
Jutst U'T-xomImaHuid cTaBKa MO HAJOTY Ha MpHU-
ObUTE cocTaBisieT 3 %. DToT pasmep OymeT
npumenstees ¢ 01.01.2025, ecnu nelicTBue
CIIEIUANIBHBIX JIBTOT He Oy/IeT MPOJIJICHO;

0) OOIMI pasMep cmpaxosvix 63HOCO8
cocTaBiseT 7,6 % emecmo obwviunvix 30 %
(moxm. 1.1 m. 2 ct. 427 HK P®) nipu ogHOBpe-
MEHHOM BBINTOTHEHUH poccuiickoir U T-komma-
HHUEW TPETyCMOTPEHHBIX 3aKOHO/IATEIECTBOM
yenoBui (. 3 1. 1, . 3, 5 ct. 427 HK PO).

YCroBusl IPUMEHEHHUS JIBIOT 0 TMPHOBLITH
M B3HOCAM OAWHAKOBEBIC: MT-KOMITAaHMS BKJIIO-
YeHa B PEECTP aKKPETUTOBAHHBIX OpraHU3aIlHi,
JIOJISL JIOXOJIOB OT TIPOJIAYKU M COIMPOBOXKICHUS
I1O 3a oruernslit iepuon — He Menbine 70 %.
UwncneHHOCTh paOOTHUKOB KOMITAHUH TIPH 3TOM
HE UMeeT 3HaueHus (CT. cT. 284, 427 HK PD);

B) H/IC ne obnacaemcs mpojgaxa u Tie-
penada mpaB Ha MPOTPAMMBI M3 pPeecTpa poc-
cutickoro [10, a Takke UX COMPOBOXKIACHUE —
OOHOBJICHWE W paclIMpeHHe (PYHKIMOHAJA
(ct. 149 HK PD).

C menpio momzepKaTh Mallblii OW3HEC,
SIBJISIFOLLMICS JpaliBepoM U3MEHeHuu, MuH-
nudpel Poccuu HampaBmiio mUcbMo TyOepHa-

1o ®enepanbhblii 3akoH 0T 14.07.2022 Ne 321-®3 «O BHece-
HUM M3MEHEHMH B 4acTb Bropyto HasoroBoro kozmekca Poc-
cuiickoii denepanumny» // C3 PD. 2022. Ne 29 (4. I1I). Cr. 5288.

TOpaM C TMPEIIOKEHHEM O BBEACHUHU O00NOJi-
HUmMenbHbLX Mep nododepxcku  HT-ompaciu
6 peauonax"’. B uucne npeonoiceHHvix mep —
HAZI0208ble  1b2OMbl, YCMAHOBNEHUE KOMO-
DPbIX OMHOCUMCS K edenuto cyovekmos Pd.
B pesyromame monumopunea oyenxu s¢hgpex-
MUBHOCMU UX NPUMEHEHUS TUOePAMU UX UC-
NONb308ANHUSL CMANU NAMb PE2UOHO8. AMmano-
Heneyxuii asmonomnuiii oxpye, Yomypmus,
Yenaounckas, Mockoeckasa u Apxaneenvckast
obnacmu.

B nepeune npennoxkeHui, peanan3yeMbixX
cyobekTamu PO, CHUMCEeHUe HAL0208bIX
cmasok no YCH manomy 6usnecy B chepe
WHPOPMANOHHO-KOMMYHUKAITHOHHBIX — TEX-
Hosoruit Ha Tpu rona. Crasku Ha YCH mipen-
Jarajiocb yCTaHOBUTH B pasmepe 1 % (BmecTo
6 %) mpu 00BEKTE HAJIOTOOOJIOKCHUS «JIOXO-
Ie» 1 5 % 1mpu 00beKTe HaJIOr000I0KEHHS
«J1I0XObI MUHYC pacxobl». B HacTosiee Bpe-
Mmst craBka YCH juis IT-cepsl cHuxeHa B 48
cyonexTax PD, B 7 U3 KOTOPBIX JIBIOTa pealu-
30BaHa 4acTHYHO '8. B mepcnekTuBe mpeamnosia-
raeTcsl pacUIMpeHnue NepeyHs PeruoHoB, Mpe-
JNOCTaBUBIIUX IBrOTH Majomy WT-OmzHecy,
a Tak)K€ CHIDKEHHE CTOMMOCTH IaTE€HTa IS
UT-pazpaboTunkoB, paboTArOMUX TIO MATCHT-
HOH CHCTEME.

B uucne npyrux npemioxkeHuit Munmud-
DBl — CHUDICEHUE 3eMeNbHO20 HANo2A I 00b-
€KTOB CBSI3M M LIEHTPOB OOpPAOOTKH NaHHBIX
(manee — LIO/]), 9TO TakKe OTHOCUTCS K KOM-
MeTEeHLUU PEerHoHAJIbHBIX BiacTeil. Ha ce-
TOJHSAIIHUN JI€Hb JIBFOTHl ONEpaTopaM CBS3U
u O]l mpenoctaBunu 5 peruono (Mpkyt-
ckas, MockoBckas, MypmaHckas, IIckoBckas
u Tomckas obnmactn). [Iporao3upyercst pacmu-
peHue IMepeyuHsl PeruoHOB, MPEIOCTaBUBLINX
JIBIOTHI 110 3€MEJIBHOMY HAJIOTy /I 0OBEKTOB
CBSI3H W IIEHTPOB 00paboTku nanHbIX (LIO).

[Tonaraem, 0 % craBka Hajora Ha IpH-
OBLIb SBIISICTCS caMOW 3((PEKTUBHON Mepoit
noiepxku MT-cekTopa, Omaromaps KOTopon
OM3HEC CMOXKET MOBBICHTH 3apIlIaThl COTPY.I-

17 TTucemo Muntmdpst ot 30 mapra 2022 roma Ne MILI-TT11-
070-29796 «O06 obecriedeHNH yCKOPEHHOTO Pa3BUTHs OTpac-
Jieit HH(OPMAIMOHHBIX TEXHOJIOT Ui,

18 Tocycnmyru / YCH mns manoro UT-6usneca [DnekTpoH-
ueiit pecypc]. URL: https://www.gosuslugi.ru/itiNe dustry/
tax_iNe ceNe tives/usNe _for small it busiNe ess
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HUKaM U OOJIbIIIE HHBECTHPOBATh B Pa3BUTHE
KOMIaHHM.

[pencraBuseTcs menecooOpa3HBIM B Ka-
YEeCTBE Mepbl MOJJEPKKHU BBEJACHUE JIOMOJIHU-
TEJIIbHOW HAJIOTOBOW JIBIOTHI JJISI KOMIIAHUUI
UT-cextopa, MOCPEACTBOM 603MeUjeHUSL KOM-
nanuu — nanocoeomy azenmy 13 % H/[DJI, ne-
peYHCcIeHHOT0 3a paboTHHKOB [ T-KOMITaHU.

4.3. JIvzomuvle kpeoumaol

Hpyroin mepoit mopnepxku HT-cexto-
pa SABISIIOTCS JIBITOTHBIE KPEIUThI, IPUMEHE-
HUE KOTOPBIX IO3BOJIET YCKOPUTH Pa3BUTHE
UT-otpacnu. B mensx oOecnedeHUs JbroT-
HOT'O KPEIUTOBAHUS IIPOCKTOB IO HUPPOBOI
TpaHc(hOpMallH, pealu3yeMbIX Ha OCHOBE
poccuiickux periennii B chepe UT, BHece-
Hbl U3MEHEHMs] B IpaBuja NPEIOCTaBICHUS
cybocuamii®. B 4YacTHOCTH, aKKpeAMTOBAaH-
Hble UT-KOMIaHUM MOTYT MOJYYUTh JIBIOT-
HBIE KPEIUTHI N0 cTaBke He Oonee 3 % rojo-
BBIX IIPH YCJIOBUM COXPaHEHUs paboyux MecT
U €XerofiHOM HHJIeKcauu 3apab0THOH I1IaThI.
OTrevecTBeHHbIE OPraHM3alMM, 3aHUMAIOLIU-
ecst pa3pabOTKON WIIM BHEAPEHHEM IMPOSKTOB
o upoBoif TpaHCHOPMAITIHI Ha OCHOBE POC-
CUHCKUX pelIeHUH, MOTYT HOJIYYUTh KPEIUT
B pasmepe no 10 mupxa pyOseil mo JbroTHOM
ctaBke oT 1 10 5 % rogoBbIX.

Bwmecte ¢ TeM mpu 0(opMIIEHIH TTOTHBIX
kpeautoB MT-koMnaHuM CTONKHYJIUCH C PA-
IOM TIpo0JIeM, K YHCITY KOTOPBIX OTHOCHUTCS
TpeOOBaHME K HAJTMYMIO HEIBIKUMOCTH B Ka-
YecTBE MpeaMeTa 3aJiora, MpeabsBIsieMoe OaH-
KaMH, HCXOJIs1 3 (PHHAHCOBO-DKOHOMHYECKOTO
COCTOSIHHSI KOMIIaHWH. B oTimume ot 00ib-
IIUHCTBA JApyrux kommnanuii, MT-npennpu-
SITHSI HE UMEIOT KaKOro-THOO 3HAYMMOTO Ma-
TepUaJIbHOr0 uMyInectsa. Ilpu 3ToM OaHku
OTKa3bIBAIOTCSI paccMaTpUBaTh B KayecTBE
TAKOro 3ajora HeMaTepHaJIbHblE aKTHUBBI,
B yacTHocTu npasa Ha I1O. B cBs3u ¢ stum
MIPECTABIISIETCS LEIEeCOOOpPa3HBIM IIPUMEHE-
HUE MPOrpaMMbl MPEAOCTaBICHUS JBIOTHBIX

! Tlocranoenenue IlpaButenscrea P® or 05.12.2019
Ne 1598 (pen. ot 08.07.2022) «O06 yrBepxaenuu [IpaBui mpe-
JocTaBiaeHus U3 (enepantbHOro OromKeTa CyOCHInid B IEMsIX
obecreueHys JTbIOTHOTO KPEAUTOBAHMS IPOSKTOB 110 LU(po-
BOU TpaHC(HOPMAIHH, PeaTH3yeMbIX Ha OCHOBE POCCHHCKUX
peurenuii B cdhepe nnpopmannonnsix rexuoioruii” / C3 PO.
2019. Ne 50. Cr. 7387; 2022. Ne 29 (u. 3). Cr. 5479.

KPEIUTOB pa3paboTYMKaM TION TapaHTHIO 3a-
KYIIOK OT€UECTBEHHOI0 cO(Ta.

HecMoTpst Ha TO YTO JBrOTHBIE Kpeau-
THl BBOOIJIACH M JJIS POCCHHCKUX IPOU3-
BOJMTENEH AIEKTPOHUKU?’, B OTHOIICHUHU
KOTOpeIX B ceHTss0pe 2022 1. CIIA Oblin
BBEICHBI CAaHKIWH, MHOTHEC W3 IIPOHU3BOMH-
TeJel DJIEKTPOHHUKHU CTOJIKHYIHCH ¢ Ipolite-
MaMH TIpH TIOJYYeHUH JBTOTHBIX KPEIUTOB.
B «4epHBIIl CITUCOK» yTOMWIH «AKBapuyc,
«Snapo a6 JlyOnay, «balkay 3IeKTPOHUKCY,
MIICT wu HIII «3nBuc». B pesynbrare cank-
Uit OBLT OTpaHUYEH TOCTYH HE TONBKO K aMe-
PUKAHCKUM TPOIECCOPHBIM apXHUTEKTYpaM,
HO U K 3apyOe)KHBIM 3aBOAAM, TAKKE CAaHKITUU
TIOBJICKJIH 332 COOOM MPOOIEMBI ¢ KOMIIOHEHT-
HOU 0a30ii.

OnmHako JBrOTHBIE KPEOUTHL, IIPENO-
CTaBISIEMBIE POCCHHCKUM IMPOU3BOTUTEIISIM
JNIEKTPOHUKH, OBLIM HETOCTYIHBI TIOCIEII-
HUM, TIOCKOJBKY HOPMATHBHEIM aKT, peria-
MEHTHPYIOIIUI TOPSI0K X MPEIOCTABICHUS,
HE OBIT OIMyONWKOBAH M TPHMEHSJICS JIUITh
Ul crykeOHoro monbk3oBanusa. Kpome Toro,
C TOYKH 3pCHHS TPeOOBaHHH K OOIBIIHHCTBY
3aéMIIUKOB, AJIEKO HE BCE KOMITAHUH B TIPHUH-
[UTIE MOTJIH COOTBETCTBOBAThH 3asBICHHBIM
TpeOOBaHUAM, HAIIPHIMEP, UMETh B BBIITyCKa-
€MBIX MOOMJIBHBIX YCTPOHCTBAX POCCHUCKHI
nporeccop. pyroe o6CTOSATENBCTBO, PSS T-
CTBYIOIIICE TOITYUYCHHUIO JBTOTHBIX KPEIUTOB
TPOU3BOIUTEISIMHA JIIEKTPOHUKH, — HapyIe-
HUS B TIPOLIECCE BEIOMCTBEHHBIX COIJIACOBa-

2 Tlocranosnenue [Ipasurenscrea PO or 18.03.2022 N 407
(pen. ot 15.08.2022) «O6 yrBepxaeHuu [IpaBui npegocras-
nennst B 2022 roxy u3 ¢enepansHoro Oromkera banky BTH
(myOsmyHOEe aKLMOHEPHOE OOIIECTBO), AKLMOHEPHOMY 00-
mectBy "OHnKpenut bank", "I'a3npombank" (akmpoHepHOE
0011ecTBO), MyOMMYHOMY akuuOHepHOMY o0mecTBy "CoB-
kom0aHk", akumoHepHomy obmectsy "AJIbOA-BAHK", my-
OiMyHOMY akIHoHepHOMYy obmiectBy "COepbank Poccuu”,
"MOCKOBCKUI KPEAUTHBIA BAHK" (my6muunoe ak-
LMOHEPHOE O0MIECTBO), MyOIMYHOMY AKLMOHEPHOMY OOIIe-
ctBy bank "®unancosas Kopropamust OtkpsiTue", myommd-
HoMy akuuoHepHoMy obmectBsy POCBAHK, akumonepHomy
obmecty "Tunbkod¢d Bank", myOGnuuHOMY akIHOHEPHOMY
obmectBy "IIpomcBs3E0aHK", aKIHOHEPHOMY OOLIECTBY
"Paiiddaiizendank", aknuuonepHomy oduiectBy "Poccuiickuii
CenbcKoxo3sicTBeHHbIM OaHK" CcyOcuauii Ha BO3MEICHUE
HEJIONOTYYEeHHBIX JIOXOJ0B 10 KPEIUTaM Ha HPHOOpeTeHHe
JNMEKTPOHHOH KOMIOHEHTHOW 0a3bl, MHBIX KOMIUICKTYIOIINX
n371e1i, MaTepuagoB, HEOOXOAUMBIX ULl IIPOM3BOJCTBA BbI-
YHCIIUTEIBHON TEXHUKN» (HEAEHCTBYIOIIAS PEAAKIIMS).
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HUM, BBUIY Yyero Munnudpsl Poccun Bo3Bpa-
LIaeT 3asBJICHUS O 3aKJIIOYEHUM COIJIalleHUuN
Ha cyOcuauu, MOCKOJIbKY 10 MuHHCTEepCTBa
He OBUTM JOBENEHBI OIO)KETHBIC ACCHTHOBA-
HUS M JINMUTBI OFOJDKETHBIX 00513aTeNIbCTB .

CuIbHO 3aTSATUBAIOT MPOU3BOACTBEHHBIN
LHUKJ CPOKM IOCTAaBKH — OT MOMEHTa IPOU3-
BOJICTBA YCTpPOMCTBA J0 €ro MNpoiaxu Mo-
JKET MPOUTH LIEJBIA Tojl, MOCKOIBbKY 3aKyIKa
KOMITOHCHTHOH 0a3bl, HaIlpuMep MUKPOCXEM,
TPAH3UCTOPOB M PE3UCTOPOB, B HACTOsLIEE
BpeMs 3aHMMAaeT He OJMH MEeCSLL.

[IpencraBisercs HEoOXOAMMBIM  Je-
TabHO IMPOPabOTaTh MPOLECC B3aUMOACH-
CTBUS MEXJIy TOCYJapCTBOM U OHW3HECOM,
YIOPOCTUTH YCJIOBUS TOJYyYEHHUs JIbIOTHBIX
KPEIUTOB, PEIIUTH BOIPOC C BOSMOMXKHOCTBIO
HCIIOJIb30BAHUS BEHJOPAaMH OTKPBITBIX Kpe-
JOUTHBIX JUHHUN.

CrnenyeT OTMETUTb, UTO IIporpamMma Hoa-
JEPKKH MPOU3BOAUTENIECH AIIEKTPOHHOM TexX-
HUKH, B paMKax KOTOPOW OHHM MOT'YT B3SITh
JIBIOTHBIE KPEIUTHI 10 cTaBke 10 5 %, mpoa-
nena Ha 2023-f W MOCIEIyIOIIHE TOMBI>.
B 2023 1. Ha BO3MemIeHNE HEIOMONYUYECHHBIX
JOXOZOB OaHKaM II0 JBTOTHBIM IMPOTpPaMMaM
JU1s IPOU3BOJUTENEH 3JEKTPOHUKHU JOJKHBI
OBLITU BBLACTUTE 7,5 Mapy pyOuieii. B mporpam-
M€ JOJKHBI ObLTH y4acTBOBaTh 13 KPYMHBIX
O6ankoB ctpanbl. OnHako BMecto 13 OaHKOB
B IIpOrpaMMe OCTalluCh ABa, a PHUHAHCHPOBA-
HHE IPOrpaMMBbl COKPAaTHIIOCH OoJiee ueM Ha 1
MIpa py6.2

4.4. I'panmosas noooepicka

JanHasg wmepa He ABISIETCA HOBOW,
HO B COOTBETCTBUH C PEANHSMH PhIHKA C KOH-
na 2022 1. oHa c(OKyCHpPOBaHA Ha MOJJCPIKKE

2! TIpou3BOAUTENHN SIEKTPOHUKHU 10KAJOBAINCh HA «3aBUC-
[IMe» JIbroTHBIC KpeauThl. CpecTBa HyXKHbI HA CPOYHOE T10-
MOJTHCHHE KAIUTANA U 3aKyNKy KOMIIOHCHTOB [ DJIEKTPOHHBII
pecypc]. URL: https://www.rbc.ru/techNe ology aNe d media
/22/03/2023/641992509a79477a3e8£d527

22 Tlocranosnenue [IpaBurensctBa PO ot 30.01.2023 Ne 127
«O BHecenuu uzmeHenuit B [locranosnenue IlpaBurenbcTBa
Poccuiickoii ®enepannu ot 18 mapra 2022 . Ne 407» // C3
P®. 2023. Ne 6. Cr. 961.

3 B Poccud BO3HUKIM HPOOJIEMBbI C JIBIOTHBIMH KpEIH-
TaMM Yy TIPOMU3BOAMTENEH SIEKTPOHUKU [DIEKTPOHHBII
pecypc]. URL:  https://riamo.ru/article/635347/v-rossii-
vozNe ikli-problemy-s-1gotNe ymi-kreditami-u-proizvoditelej-
elektroNe iki

3amerenus kiaodesoro 110 ¢ uHOCTpaHHOrO
Ha POCCHUIICKOE.

[IpaButensctBo P® pacmmpuio rpas-
TOBYIO HOAJEPXKKY oTedecTBeHHBIX WUT-koM-
nanui. Temepp Takue KOMIAHUU MOTYT
paccuMTBIBaTh Ha TI'PAHTBI, IOKPBIBAIOIINE
80 % cTOMMOCTH IPOEKTOB, a M0 OTAEIbHBIM
nporpammam s crtapramno — g0 100 %.
I'panToBas Mepa MOAJEPKKH MO3BOJSAET
YCKOPUTb UMIIOPTO3aMELIeHHE, CHU3UTh Hera-
THUBHBIE TOCJIEJACTBUS aHTUPOCCUMCKUX CaHK-
LUMA ¥ NpEeloTBPAaTUTh OTTOK CIEUATHCTOB
3a rpanunly. OObsBIIEHUS O Hayaje NpHeMa
3as/BOK ISl yUacCTHsSI B KOHKYPCHBIX OTOOpax
Ha HOBBIX YCIIOBHUSX ITyOIUKYIOTCS Ha O(PHIIH-
aJBHBIX caiiTaX omeparopoB Mep MOANEPIKKH,
a Takke Ha caiite Munuudpsr Poccuu? mocie
YTBEPXKJIEHUS KOHKYPCHBIX JOKYMEHTalul
10 Ka)XZIOMY HaIlpaBJICHUIO 0TOOPA.

Mepa rpanToBoit nogaepxxku MT-cekTopa,
o0 GoHa KOTOpoi cocTapisieT 23,2 MIp/
py0.,>* 3anymiena Munudper Poccun Bmecre
C 3aMHTEPECOBAHHBIMU OPraHU3aLUSIMU B paM-
kax mporpammbl «{u(poBbie TEXHOIOTHU» S,

2% T'panThl Ha Pa3pabOTKy ¥ BHEIPCHHE POCCHICKHMX LU(]-
poBBIX pemreHuil [OmextpoHHbIl pecypc]. URL: https://ut-
TPaHTBLP)

% Pacnopsokenue [Ipasurenscra PO or 01.04.2022 Ne 714-p
(pen. ot 30.11.2022) «O Beimenennu B 2022 roxy U3 pe3eps-
Horo (onna IlpaBurenncrBa Poccuiickoit @enepanun Oron-
JKETHBIX accurHoBanmin» // C3 P®. 2022. Ne 15. Cr. 2546.

¢ Tocranosnenue [IpaButenbctBa PO ot 06.04.2022 Ne 598
(pen. or 22.11.2022) «O BHecenuu uzMmeHenuit B IIpaBuia
npeocTaBiIeHus cyocuanu u3 ¢enepaibHoro oromkera Poc-
cuiickoMy (OHIY pa3BUTUS HHGOPMAIMOHHBIX TEXHOIOTHI
Ha MOJUIEPIKKY IIPOEKTOB IO pa3pabOTKe M BHEAPEHUIO POC-
CHICKHX pelleHni B cepe NHOOPMALIMOHHBIX TEXHOIOTHI"
// C3 P®D. 2022. Ne 15. Cr. 2515; Ilocranosnenue IIpaBu-
tenbeTBa PD ot 06.04.2022 Ne 599 «O BHeceHUM M3MEHEHHI
B IlpaBuia mnpenocTaBieHus cyOcHanu u3 (eraepasbHOro
OrojkeTa HeKOMMepdecKol opranmsanuu DoHI pa3BHTHA
Ienrpa pa3paboTku M KOMMEPLHMAIU3ALUU HOBBIX TEXHO-
JIOTUi Ha oOecIedeHHe MepBOro MaclITaOHOTO BHEIPCHHUS
poccuiickux pemeHuit B chepe HHGOPMAHOHHBIX TEXHOIO-
ruit" // C3 P®. 2022. Ne 15. Cr. 2516; [Tocranosnenue [1pa-
sutenbeTBa PO ot 06.04.2022 Ne 601 «O BHEceHUM H3MEHE-
uuit B [IpaBuia npenocTaBneHus cyocuaun u3 ¢GenepaabHOTO
Oromkera (emepaTbHOMY TOCYIAPCTBEHHOMY OIOKETHOMY
yupexaennio "MoH CORSHCTBUS Pa3BHTHIO MalbIX (Gopm
MpeNpusITHi B HAyYHO-TEXHHUYECKOH cdepe" Ha ocymiecT-
BJICHUE TOAJICPKKU IPOEKTOB MaJIbIX IPEAIPHATHIL IO paspa-
60TKe, IPIMEHEHHIO X KOMMEPLHAIN3ALHUHI POCCUIICKUX IU(-
POBBIX pELICHUH U MPU3HAHNN YTPATUBIIHM CHILY MOAMYHKTA
"n" myHKTa 2 U3MEHEHMH, KOTOPbIE BHOCITCS B IIOCTAHOBIIE-
nue [IpaButenscta Poccuiickoit denepauun ot 3 mast 2019 .
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CyMMa, KOTOPYIO MO’KHO HOJIYYUTh Ha pa3BU-
THE OJHOIO IMPOEKTa, HAXOAUTCS B Ipeaenax
500 muH pyOreid, Ha peaau3anuoo 0co00 3Ha-
YIMOT0 IPOEKTa — 10 6 MuIpx pyOIreit.

B kauecTBe napTHEpPOB-rpaHTOJATENIEH
BBICTYIAIOT:

— Poccuiickuit oI pazButus wHDOP-
MamuoHHbBIX TexHoJoru (POPUT);

— @oHA  COIEUCTBHI  HWHHOBAIUASIM
(PCH);

— VHHOBanMOHHBIHN HEHTP «CKOIKOBOY;

— @DoHJpa3BUTHI UHTEPHET-UHULIUATUB
(DOPPN).

[To marabiM MuHIUGpBI Poccuu, B pam-
Kax TpaHToBOW moxaepxkku B 2022 1. 440
UT-ipoexToB 1m0 pa3paboTKe W BHEAPCHHIO
POCCHMCKMX pEeLIeHUH MOJAy4YUJIU TPaHTHI
B pa3mepe Oozee 21 mapna pyOsel, BKIIO-
gast 20 0co00 3HAYUMBIX IMPOEKTOB Ha CyM-
My rpanToB 13,6 mupa pyonei. Ilpu stom
POPUT nampaBun cpenctBa Ha 68 mpoek-
toB, ®CU momaepxkan 362 mpoekta, DoHxA
«CkonkoBo» — 10 TPOEKTOB MacIITaOHOTO
BHeJpeHus poccuiickux [T-pemennit, ©PUU
MPOBEJI TPU aKCeJepallMOHHbIE TPOIPAMMBI,
KOTOpBIe ycmenrHo 3apepmuin 140 xomma-
130707 Ll

Takum 00pa3om, mporpaMma TpaHTOBBIX
CPEICTB I MWJIOTHOIO BHEJAPEHUS OTeye-
crBeHHbIX [ T-pemenwnii ctana B 2022 r. ogHON
U3 CaMBIX BOCTPEOOBAHHBIX MEp MOANEPIKKH.
OpnHako Takasi IOMOLLb Ha MPAKTHKE JOCTyIHA
TOJIBKO KpynHbIM U T-koMnaHusaM ¢ 00sbIIuM
IITaTOM ¥ TOZOBBIM 000POTOM.

OZHOBPEMEHHO CIIeyeT OTMETHUTb, YTO
YBEJIMUYEHHBIH pa3Mep IpaHTOB BPSJA JIU OKa-
)eT 6onpmoe BaussHue Ha M T-orpacine. ['paH-
ThI, IPEX 1€ BCEro, Hy kK Hbl He caMuM U T-koMm-
MaHUSAM, a IPOMBIIUICHHBIM NPEANPUATHIM,
171 Kotopbix MU T-koMnaHuu MOryT cTaTh 1o-
CTaBIIMKAMHU CJIOKHBIX, TPEOYIOLIUX Cepbe3-
veix HUOKP (HayuHo-mccnenoBaTenbCKuX
U OIBITHO-KOHCTPYKTOPCKUX padoT), udpo-

BbIX perieHuil. OnHOBpeMEHHO yxke ceifuac
KOHCTaTUPYETCsl HeXBaTKa CPEeACTB I'PAHTO-
BOI moAAepKKH (OHIOB, (PHHAHCHUPYIOIIUX
npoekTbl U T-koMnaHuii Mo nMnopTo3amenie-
Huto I10.

B yucne uHUIIMUPOBaHHBIX MUHIH(POH
Poccuu mep — npenocraBiieHue peruoHaabHbIX
TPaHTOB Ha AanbpHenee pazputue U T-kommna-
HUH, YTO YK€ HaxXOAMUT peaju3alluio B psane
cyonekToB PO. Tak, Ha nexadbpb 2022 1. peruo-
HaJBHBIC TPAHTHI NPEIOCTaBHIN 16 CyObEKTOB
Poccuiickoit @eaepanum.

4.5. Cmumynuposanue cnpoca 3aKIJIH04acT-
cs B cyocuaupoannn mpuobperenus 110 mis
MaJjior0 YU CpEIHEro IMpeANpUHUMATEIbCTBA
(manee — MCII). Jlannas Mepa moAAepKKH TI0-
3BOJISET MOKynaTh poccuiickoe IO co ckua-
kol 50 % — rocynapcTBO KOMIEHCHPYET
[IOJIOBUHY CTOMMOCTH JIMLIEH3UH €r0 IPOU3BO-
nutensM 10 kouma 2024 .28 TIpu 3ToM CIMcoK
[1O nocToAHHO MOMONTHAETCS.

Honyuamensimu ckuoku sisisitorest MCII,
OTBEYAIONIUE  CIENYIOIUM  TPEOOBAHHSIIM:
BKitoyenne B Exunsiii peectp MCIT?; rogo-
BOH JIOXOJ — JI0 2 MJIpJ pyOJiei, KOIM4ecTBO
COTPYIHUKOB — He Ooiee 250 yesioBek.

Uro kacaeTcs mpebosanuili, npeovsis-
aaemolx K 110, OHO OJKHO OBITH BKJIIOYEHO
B peectp poccuiickoro I1O; ucnonap3oBaThcs
MOCPEICTBOM 00JaYHOH WHQPPACTPYKTYPHI;
HAIPaBICHO Ha OU(PPOBYIO TpaHC(HOpPMAIIHIO
(moBBIIIEHHE MPOU3BOAUTEIBHOCTH TEXHOJIO-
TUYECKOI0 MpoLecca; MOBBILIEHNE KaueCTBEeH-
HBIX XapaKTEePUCTHUK TOBapoB (paboT, yciyr);
CHUKEHUE U3JEPHKEK).

[lo manHBIM Ha OKTsI0pH 2022 1., MCII
npuodbpenu Ooixee 500 THICIY JUICH3WN
Ha poccuiickoe obnaunoe I10. Ilporpamma
TMOACPKKH IH(PPOBHU3ANNN MAaJOr0 U Cpel-
Hero OmsHeca 3amymiena Munudpsr Poccun
B paMKax (emepanbHoro mpoekra «L{uppossie
TexHoJorum». CaMbIMU TMONMYJISPHBIMH OKa-

Ne 554, yrBepxieHHbIX mHocTaHoBieHHeM IIpaBurenbcTBa
Poccuniickoii ®enepanyu ot 31 aBrycra 2019 . Ne 1127" // C3
P®. 2022. Ne 15. Cr. 2518.

2" Jlecubix A. IlporpamMma-MakcMMyM: HACKOJBKO XOpO-
mo cpabotanu Mepbl noyuepxkku IT [DiexTpoHHBIH pe-
cypc]. URL: https://iz.ru/1490196/aleksaNe dr-lesNe ykh/
programma-maksimum-Ne askolko-khorosho-srabotali-mery-
podderzhki-it

2 Tlocranosnenue [IpaBurenscrea PO or 28 utons 2021 roxa
Ne 1031"O6 yrBepsxnennn IIpaBun npenocraBieHus cyocu-
nn u3 denepanpHOro oromkera PoccniickoMmy (Gormy pasBu-
THs MH(POPMALIMOHHBIX TEXHOJOIMil Ha BO3MCILICHHE 3aTpar
10 HCIOJIB30BAaHUIO CYOBEKTaMH MAJIOr0 W CPEIHEro Ipei-
MPUHAMATENBCTBA POCCUICKOTO MPOrpaMMHOr0 obecrede-
uus" // C3 PD. 2021. Ne 27 (u. 3). Cr. 5413.

2 MdenepaibHas HAIOTOBas Ciyx0a. https://rmsp.Ne alog.ru
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3aJIACH TPOMYKTHI ISl Cep TOPTOBIH, 0OIIIe-
CTBEHHOTO ITUTAHUSI 1 TOCTHHHYHOTO OM3HEca.
OO0mast CTOMMOCTH TPUOOPETEHHBIX JINIICH3HH
cocrasuita 6oinee 1,4 mupa pyoieii®.

K permonam c camblM BBICOKUM IIpO-
LIEHTOM NPEJCTaBUTENICH MaJloro U CPEeIHEero
Ou3Heca, BOCHOJIb30BABLIMXCSA MPOrPaMMOM,
oTHOCcsTCS AcTpaxanckasi, Kypranckas, Open-
Oyprckast obmactu, Pecnybnuka Mapuit O,
Pecnyonuka TriBa, PeciyOmuka Xakacusl.

B nacTrosiiee Bpems B LEJSAX MOAICPKKU
IT-xkomnanuii IlpaBurensctBom P® yTBEepk-
ICHBI JIBe NOPOXKHBIC KapThl, pa3padoTaHHBIE
MuHIHDpPHI:

— «HoBoe o0miecucteMHOE IporpaMMHOE
obecrieuenue» (HOIIO, mpeanonaraer moa-
JEPKKY pa3pabOTUHUKOB ONEpPALUOHHBIX CH-
CTeM, O(HUCHBIX TTAKETOB, CHCTEM yIIPABICHHUS
06a3amu JaHHBIX U T.]1.);

— «HoBoe wunaycTpuajibHOE IpOrpamm-
HOoe obecneuenue» (HUIIO, OyneT BKIrOYATH
B ce0sl MephI MOAICPKKH pa3pabOTINKOB CH-
creM mpoektupoBanusi, PLM, BIM wu T.1.),
[peAIoJIararoliee He TOIbKO BblJIEIEHNE IPaH-
TOB, HO U OCOObIE YCIIOBUS ITPU FOC3AKYIIKaX.

Pa3paboTka 1aHHbBIX KapT noTpedoBaiach
BBHJYy HEXBaTKH CPEACTB Y (OHIOB, (PUHAH-
cupyromux npoektel UT-xkomnaHuii mo um-
noprozamerniennto [10 gepes rpantst (POPUT
u CkoikoBo). B Hux Bonutu 6onee 300 mpoek-
TOB [0 MMIIOPTO3aMEIEHUI0 HHOCTPAHHOI'O
[IO. Bbompmmras yacTs pa3paboTOK OymeT mpo-
(uHaHCHpOBaHA 3a CUCT CPEIACTB KOMITAHUU.
B ocHoBe npeanonaraemMoro MexaHu3ma Ioj-
nepxku UT-koMnaHui MONOXKEHA cXeMa «Pbl-
HOK B 0OMCH Ha HHBECTHUIIHIY, 3aKITI0UAIOMIas-
Csl B CO3/IaHUU UJIU A0PA0OTKE IPOrPaMMHOI0O
MPOAYKTa pPa3pabOTIYUKOM IO COTJIAIICHHIO
C TMPaBUTEIBCTBOM 3a CUET COOCTBEHHBIX
CPEJICTB 0Jl TpeOOBAaHMSI OCHOBHBIX OTpaciie-
BBIX 3aKa3uMKOB. B3ameH 3aka3uuMKu Ha 3Ta-
e 3aKymok OyayT oO0si3aHbl BBIOpaTh TOT
MPOAYKT, KOTOPHIH (PMHAHCHPOBAJICSA 32 CUET
cpencTB paspaborumka’. Pesympratom pea-
JIM3aLMUM JOPOKHBIX KapT JIOJIKEH CTaTh Kaue-

3 Tocycmyru. CyGeumupoBanne mpuobperennst [10 st
MCII [Dnexrponnsiit pecypc]. URL: https://www.gosuslugi.
ru/itiNe dustry/demaNe d_stimulatioNe /subsidiziNe g_the
purchase of software for smes

31 https://www.tadviser.ru/iNe  dex.php/Craresi:  JIbrotsl u_
Mepbl_nopaep:kku_ains_MT-komnanuit B Poccun

CTBCHHO HHOW, UMIIOPTOOIICPEKATOIIHH, (-
POBOH JIaHIA()T POCCUUCKON YKOHOMHKH.

Cwmsiruensl TpeboBanust st MT-xkomma-
HUH, TMONyYalOMHUX TOCYAapCTBEHHYIO TOJI-
Iep)KKy Ha CO3JaHHMe MUPPOBBIX IMIaT(HopM
IUTSL  TIPOM3BOJCTBA BBICOKOTEXHOJIOTHUHOMN
MPOMBIIUICHHOH TPONYKIUHA — TaKUM KOM-
MAHUSIM YBEIHUYWIIHN Ha JIBa TOa CPOK pealIn-
3allMi KOMILICKCHBIX IMPOEKTOB, Ha KOTOPHIE
BhIICISUIHCh  cyOcuauu®. Takum o0pasom,
paspaborunku 10 cMmoryT uzbexarp mrpad-
HBIX CaHKIIHH 3a CPBIB TIOCTABOK II0 JCHCTBY-
FOIIMM COTJIAIICHUSIM.

4.6. JIvzcomnas unomexka

OJ1HOM M3 OYEeHBb BECOMBIX JIBI'OT, II0 MHE-
HUIO CITCIIUAIIUCTOB, MOXXHO CYUTATh JIBI'OT-
Hyto unoteky (Klyueva E., 2022). [Iporpamma
HIOTeKN AJisA coTpyaHukoB UT-kommanmii
MO3BOJISIET TOJNYYUTHh JIBTOTHBIM  KPEIHUT
mo craBke a0 5 %. JIuMuUT KpeauTa 3aBUCHUT
OT PErvoHa, Iie HaXOJIUTCS MpuodpeTaeMoe
xkunbe (9 MitH pyO. 1T peTHOHOB C Hacele-
HHeM 0 | MIiH denoBek, 18 MiH py0. — mis
OCTaNbHBIX). JIBroTHAs mMporpamma JeiCTBY-
€T JUISI KPEUTHBIX JIOTOBOPOB, 3aKJIFOYEHHBIX
nocie 12 mas 2022 1. u o 31 nexabps 2024 t.
BKJTIOUHTENIHHO.

C MOMeHTa Havaa peaanu3aiiy mporpam-
MBI TIO JTBIOTHOW HWITOTEKE IS COTPYAHUKOB
W T-kommanwmii momano 32 ThIC. 3aIBOK, HA TaH-
HBIE MOMEHT 0/100peHO 14 ThIC., OCTaJbHBIC
HaxomsTcsl B oOpabotke. bonee 7,6 Thic. co-
TPYAHUKOB poccuiickux U T-koMnanuil moiry-
YUJIIW JIBTOTHBIE UTIOTEUYHBIE KPEIUTHI HA CYyM-
My 68,6 Mipx pyo.

Peanuzanms mporpaMMBbl OCYIIECTBIISIETCS
Ha 1wiatdopme EnnvHONW WHPOPMAIIMOHHON CH-
CTEMBI JKUIIUIITHOTO CTPOUTENLCTBA (HAIIL.JIOM.
pd), 4TO OOecIeunBaeT aBTOMATH3AIMIO B3au-
MOJIEHCTBHUS BCEX YYaCTHHKOB ITporiecca’.

32 TlocranosneHue ot 23 anpeist 2022 roga Ne 746 «O BHe-
ceHnn u3MeHeHnit B IIpaBuia mpemocTaBieHUs CyOcuauit
POCCHICKMM OpraHM3alisM Ha BO3MCIICHHE YacTH 3aTpar
Ha pa3paboTKy UU(pPOBBIX IATGOPM M HPOrPAMMHBIX IIPO-
IyKTOB B IEJSIX CO3MAHUS M (WIM) Pa3sBUTHS MPOM3BOJICTBA
BBICOKOTCXHOJIOTMYHON TIPOMBIIUICHHOH MPOIYKIUU U MPH-
3HAHWHM YTPATUBLINMH CHIIYy OT/CIIBHBIX IOJIOKEHUH HEKO-
TopbIX akToB IIpaBuTenbcTBa Poccuiickoit ®enepanun // C3
P®. 2022. Ne 18. Ct. 3076.

3 Mumnctpoit Poccun https://Harr. jom.pd
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OpHAKO JKECTKHE JIMMHUTHI 110 UIIOTEYHOM
porpamme, HCKJIIOYEHHUE U3 Hee BTOPUUHO-
ro KWJbs, UAYyIIHE B Napajjie]ld HECKOJIbKO
MIPOJOJIKAIOILUXCS. TPOrPAMM T'OCHOAAEPIKKU
(cemeiiHas unoreka, HalpUMep) CEPbE3HO CHU-
KAIOT OKHIIAEMBIH TONOKUTENBHBIA d(PPEKT
OT peaju3aIiy MPOrpaMMBbI>*,

HecmoTpst Ha TO yTO mporpaMma JIbroT-
HOW HWIMOTeKH Oblja 3amylleHa B ampele
2022 1., KOJIMYECTBO MOJAHHBIX 3asBOK, TEMII
1 00BEMBI BBIIAHHBIX KPEAUTOB Hauaju pacTu
munib ¢ despans 2023 1., Koraa uzMeHuIuch
npasuna nonyuenus UT-unomexku™:

— CHHU3WICS TpeOyeMBI NI YydYacTHs
B IporpaMMe YpPOBEHb 3apIliaThl 70 BblUeTa
HIA®DJI co 150 thic. pyOneit mo 120 Thic. pyO-
Jei 18 TOopopoB-MHJLIMOHHUKOB (B MockBe
TpeboBanue B 150 ThIC. pyOiieli ocTaioch He-
n3MeHHBIM) U co 100 Teic. pyOne no 70 ToIc.
pyOuteit — ISl IPyTHX HACEIEHHBIX ITYHKTOB,

— pacIIMpUINCh BO3PACTHBIE paMKHU:
opopmutes UT-HIMOTEKYy MOTYT COTPYIHUKH
B Bo3pacte 18—50 (panbmie TpeboBaHUE K BO3-
pacty coctaBisuio 22—44 rona);

— [0 HOBBIM IIPaBHUJIaM PACCUHUTHIBATH
Ha NOJIyYeHHUE UIOTEYHOT 0 KpeluTa Ha JIbIOT-
HBIX YCJIOBUSIX MOTYT COTPYAHHKH BCEX aK-
kpeauToBaHHbIX MuHIHdpsr Poccun UT-koM-
MaHUH, a HE TOJBKO TE€X, KOTOPbIE MPUMEHSIIN
MTOHMKEHHBIE TapH(]bI CTPaXOBBIX B3HOCOB.

[IpenenbHas craBka UIIOTEYHOTO KpeluTa
ocTajach HEM3MEHHOU — 10 5 % rOI0BLIX.

[IpuBen€uHble U3MEHEHUS YCIOBUU IO-
nydenuss UT-unoTexku cBsi3aHbl C T€M, 4YTO
JaHHas Mepa Mo JIeP>KKHU U3HaYaJIbHO HE OKa-
3aa JEWCTBEHHOTO CTHMYJIHPYIOMIETo 3(-
(heKxTa B CBSI3U CO CIIOKHBIMU TPEOOBAHMUSI IS
e€ odopmieHUs. Y KPYIHBIX KOPIIOpPAIHH,
HampuMmep y SlHIeKca, ecTh COOCTBCHHBIE
WUIIOTE€YHbIE MPOrpaMMBbl, II€ 3aeM 10 Tpex
et npepocrasiserca noxg 0 % roIoBBIX,
o 10 net — mox 3 % romoBeIX, a 0HOPMHUTH
KpEeIUT MOXKHO Ha HEJIBH)XMMOCTbH B FOPOJE,
I pacIojoXKeH oduc.

3 https://blog.skillfactory.ru/kak-gospodderzhka-vliyaet-na-
it-otrasl/

3 Tlocranosnenue IIpaButenscrea PO or 23.01.2023 Ne 72
«O BHeceHHU H3MEHEHHII B mocTaHosieHue [IpaBurenscrsa
Poccuiickoit ®enepaunn ot 30 ampesnst 2022 . Ne 805 // C3
P®. 2023. Ne 6. C1. 945.

bonee toro, y cmemmaiuctoB ¢ 00Jb-
LIUM OIBITOM palOThl, @ 3HAYUT, U BICOKUM
JIOXOO0M, KakK IPaBHIIO, YK€ €CTh B CO0-
CTBEHHOCTH HEJBUKUMOCTb, a 3HA4YUT, JAaH-
HOE MIPEAJIOKEHNE HE TPEACTaBIISAeT A HUX
uHTepeca. s aun jxe, He UMEIOLIUX JI0JK-
Horo omnbiTa padotsl B UT-cextope, nanHas
Mepa MOAJAEPKKU 3a4acTyl0 IPOCTO HENo-
crymHa. B c¢Bsizu ¢ atum MunImuppsr Poccuun
NPeJIOKEHO caenaTh Jbrotuyto MT-unore-
Ky JOCTYyIIHee JJIsl CIEeLHaJIuCTOB MJlajlle
31 roma?.

[IpumeyarenbHo, YTO B OTAENIBHBIX CYyOb-
ektax P®, ¢ menbro yaepkaHHS B PErUOHE
cneunanucroB UWT-cexropa, mnpeanaraercs
VIIYYIIUTh KWIHITHBIC YCIOBHS Ha O0Jee BhI-
TFOAHBIX YCJOBUAX, YEM B JAPYIUX PEruoHax.
Tak, B Camapckori oOsactu jius WUT-cnenwu-
aJUCTOB B paMKaX JIbFOTHOM peruoHaibHOI
UIIOTEYHOW MPOrpaMMbl HMPEIyCMOTPEHO J0-
MOJIHUTEJIbHOE CHI)KEHUE CTaBKHU KPEAUTOBA-
Hus o ¢denepanpHoit «IT-umoTexe» Ha 3 %.
Takum 00pa3oM, HTOTOBas CTaBKa COCTABUT
He 6onee 2 % rogosbix .

4.7. Omcpouxka om apmuu

Onnoti n3 wmep mnoaaepxkku MT-kom-
MMaHWUM SIBISETCS OTCPOUYKA IMPHU3BIBA B ap-
MHIO JJIsI MOJIOJBIX CIEIUAIUCTOB, MPEIo-
cTaBisieMass B cooTBeTcTBUU ¢ [IpaBunamu,
yTBepkAEHHBIMU [locTanoBimenuem Ilpa-
ButeinbcTBa PO ot 28.02.2022 Ne 49038,
YTO B YCIOBUSX AaHTUPOCCUUCKHX CAHKITUN
MO3BOJISIET COXPAHUTH YCTOWYHUBBIMH CETH
CBSI3U, OTPa3uTh KHOepaTakw, MOJACPKATH
CYHIECTBYIOIINE ITU(POBBIC CEPBUCHI U 3aIly-
CTHTH HOBEBIE.

3 TIpoext Ilocranosnenus IlpaButensctBa PP «O BHe-
CeHHMM M3MEHEeHMH B mocraHosieHue IlpaBurenbcTBa
Poccuiickoit @enepaumu or 30 ampens 2022 1. Ne 805.
[Onexrponnsiii pecypc]. URL: https://regulatioNe .gov.ru/
projects#Ne pa=137599

37 IT-cnermamucram Camapckoil 00acTH Crajia JOCTYyITHA
unorexa 10 2 % [Dnexrponnslii pecypc]. URL: https://www.
kommersaNe t.ru/doc/5955030

3% Tlocranosnenue [IpaButenscrea PO ot 28.03.2022 Ne 490
«O6 yrBepxaeHun [IpaBii mpegocTaBICHUs paBa Ha TOTy-
YEHHE OTCPOYKH OT MPH3bIBA HA BOCHHYIO CITyK0y IpaskJaHam
Poccwuiickoii dezepalini, padOTAIINUM B aKKPEIUTOBAHHBIX
OpraHM3alMsIX, OCYMICCTBISIOIINX [CATCILHOCTE B 00a-
¢t HHOOPMALMOHHBIX TexHomorui» // C3 PD. 2022. Ne 14.
Cr. 2271.
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Jns mpenocraBiieHUuss OTCPOYKH OT ap-
muu UT-cnenmanuct JOMKEH OTBeYaTh yc-
JIOBUSIM: HaJIMYME BBICIIEr0 0Opa3oBaHUs
[0 OIHOM W3 BY30BCKHMX CIELIMAJIbHOCTEH,
OIpEeAETICHHBIX B [IOCTAHOBJIEHUHU 00 OTCPOUKE
(Bcero 75 crienuabHOCTEH ¥ HAIIPABIICHHIA) >,
HaJH4YHE ONBbITa PaboTHl — HE MEHEEe OJHOTO
rozaa (MCKJIIOUCHHE — €CITU PaOOTHUK OKOHIHII
BY3 3a rojJl O MOMEHTa CBOEro Ha3HaueHUs
Ha JTOJDKHOCTB).

B cBs13u ¢ 00BsBICHHEM YaCTUYHOH MO-
Oounuzanuu B ceHTssOpe 2022 1.4 MuHIugps!
Poccuu oTKpBLTO Ha TOpTANe TOCYCTYT (GOpMY
I8 TOAa4u 3asBJIEHUN COTPYJHUKAMHU aK-
KpeautoBaHHbIX MT-koMmaHuii U ornepaTopoB
CBS3M JUIS TIOJYYEHHUs OTCPOUKH OT HacTHY-
HOU MoOunn3anuu ™.

IIpn Bceld TPUBIEKATEIBHOCTH JAaHHOU
MepBl CIeyeT UMETh B BUIY, YTO OOJIBIIMH-
cTBO cneunaysuctoB B MT-koMmaHusix — 3to
MOJIOJble JIIOAM cTapiue 27 JIeT, a OTAEIbHbIE
CIEIHATHICTH IPUXOAIT paborats B UT-koM-
MaHUIO Cpa3y Iocie Koyieaxa (He UMesl Bblc-
miero o0pa3oBaHUs), IPyTrUe — C HEMPOQIIIb-
HBIM BBICIIMM OOpa3oBaHUEM, B YCIOBHUSIX
BBICOKOH BEPOSITHOCTH MOOIIIM3AIIHH, peIIe-
HHE O KOTOPOH MO KaxJOMy CHELUaTUCTY
IpHHUMaeT Komuccus Muno6opons! Poccnn,
JBTOTa B BUJC «OPOHU OT apMHUM» MOKET OBITH
TpyJaHOpeaIn3yema.

Takum 00pa3oM, yUHUTHIBAs, YTO HEKOTO-
peie IT-crienmanucTel BeE-Taku OyIyT HECTH
BOoCHHYIO ciryx0y, Munuudpsr Poccnn nam-
OUUPOBAJO BEHIIUIATY MOOWIM30BAaHHBIM CO-
TpyaHukam 3apmiaar 80 %, eIuHOBpEMEHHO
BEITUIATUTh HECKOJIBKO OKJIANOoB, O(GOPMHUTH
monuckl IMC mutst cemeii®?,

¥ Tlpukaz Munuudpst Poccun ot 26.09.2022 Ne 712 «O pe-
KOMEHJIOBAaHHOM II€pEYHE IIPUOPHUTETHBIX CIICHHAIBHOCTEH
W HANpaBJICHHIl IOATOTOBKM BBICIIErO0 00pa3oBaHUsS Ul
o0ecriedyeH!si OCHOBHBIX IOTPEOHOCTEH AaKKpEeJUTOBAHHBIX
OpraHU3alii, OCYIIECTBISIOIINX JEATEIBHOCTh B 00OIACTH
nH(POPMAILIMOHHBIX TEXHOJIOTHH, U OMEPATOPOB CBSI3M B KBa-
audUIMpoBaHHBIX Kaapax". JIoCTyI U3 crpas.-mpaB. CUCTEMbI
«Koncynprantllntocy.

40 Va3 Ipesumenta PO ot 21.09.2022 Ne 647 «O6 06bsiBIie-
HHUM 9aCTHYHON MoOmin3auuu B Poccuiickoit dexeparuny //
C3 P®. 2022. Ne 39. Cr. 6590.

4 www.gosuslugi.ru/600749/1/form.

“ https://www.rbe.ru/fiNe aNe ces/29/09/2022/633563849a79
476e5620380a

CI0KHO COTJIACHTBCS C HEOOXOTMMOCTHIO
BO3JIOJKEHHS JOIOJIHUTENBHON (DHHAHCOBOM
Harpysku Ha KoMMepueckue komnanuu ['T-cex-
TOpa, YTO CHOCOOHO 3HAYUTEIHFHO 3aMEIIIUTh
ckopocTh pas3Butusa UT-orpacnu. B ycnoBu-
SIX HEO0OXOIMMOCTH peLIeHHs obluerocynap-
CTBCHHBIX 3a7a4 OOOpPOHBI M HAIIHOHAJIBHOM
0e3omacHOCTH (B TOM YHCIE WH(POPMAIHOH-
HOI) JaHHbBIE MEPbI JOJKHBI OCYLIECTBISATHCS
3a cu€T (hegepalibHOrO OFOJIKETA.

4.8. Oce060stcoenue om nposepok

AxxkpenuroBannele WT-koMmaHuu ocBo-
OOXKIEHBI OT TPOBEACHHS TOCYIapCTBEHHBIX
1 MYHHIUIAIBHBIX IPOBEPOK 110 KoHIa 2024 ..+
B gactu nposepok ®HC Poccuu (HamoroBoro
1 BaJIIOTHOI'O KOHTPOIIsA) — 10 3 Mapra 2025 .4
[lonoGHass Mepa rocynapcTBEHHOM NOIIEpkK-
KM CYIIECTBEHHO CHHU3UT aJMHHHUCTPATHBHBIE
U3epKKH OM3HECA U TIO3BOJIUT CKOHIICHTPHPO-
BaThCS HA PELLIEHUN OCHOBHBIX 3a/1au.

Opnnospemenno [IpaBurenscTBo PO pas-
pemiio PockoMHaq30py MPOBOAMTHL BHEIJIA-
HOBble mpoBepku WT-xkommanuii B ciydae
YTEUKHU MEePCOHAJIBHBIX JAaHHBIX COTPYIHUKOB
u kiaueHToB®. Takue peBH3MU HYKHO OyaeT
COIJIaCOBBIBATH C IIPOKYPATYPOil.

Ha nam B3risia, npeacraBisieTcs Liese-
coobpasasiM Munnudpsr Poccun 3amycTuth
TOpSIYyI0 IMHUIO 110 BOIIPOCaM HEOOOCHOBAH-
HOocTH npoBepok U T-kommaHuii.

4.9. Tpyooycmpoiicmeo unocmpanuyee

BBI/I,E[y HCXBATKM OTCYCCTBCHHBIX CIICIIH-
aJINCTOB, MAacCCOBBIH OTTOK KOTOPBIX HavaJiCs

# Tlocranosnenue [pasutenscrsa PO ot 24.03.2022 Ne 448
(pen. ot 04.02.2023) «O6 0COOSHHOCTSIX OCYIICCTBICHHS I'O-
CYIapCTBEHHOTO KOHTPOIS (HaA30pa), MyHUIUNAIBHOTO KOH-
TPOJIs B OTHOLICHUH AKKPEAUTOBAHHBIX OpraHM3allui, ocy-
LICCTBIISIIOIINX AESTENIBHOCTE B 00JIaCTH MH(POPMAIMOHHBIX
TEXHOJOTHH, ¥ O BHECCHHH M3MCHCHHH B HEKOTOPBHIC AKTBI
IpaButensctBa Poccuiickoit @enepaunn // C3 PD. 2022.
Ne 13. Cr. 2108.

# TMucemo ®HC Poccum ot 24.03.2022 Ne CII-4-2/3586@
«O nasHauenun BHII B oOTHOIIEHHMM aKKpEeJUTOBaHHBIX
IT-opranusanuit" (Bmecte ¢ <[Iucemom> Munduna Poccun
ot 18.03.2022 Ne 03-02-06/21331) // OduumnanbHbeie TOKY-
MeHThI. 2022. Ne 13.

4 Tlocranosienne [IpaButenscrBa Poccuiickoit deneparn
ot 04.02.2023 Ne 161 «O BHeceHHH M3MEHEHHH B HEKOTOPHIE
aktbl IIpaBurenscrBa Poccuiickoit ®enepanun” // C3 PO.
2023. Ne 7. Cr. 1132.
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B (eBpane 2022 r., IOMOYB PEIIUTH TPOOIIEMY
neduruTa KagpoB B poccuiickoir U T-otpacim
MOXKET TIPHUBJICUYCHNE HA PabOTy MHOCTPAHHBIX
CIIELIMAJIUCTOB, HE3aBUCHMO OT UX IPAXKIAHCTBA.

Teneps nHOCTpanHbIM U T-cienmanuctam
pa3peuii  3aKjIr4daTh TPYJIOBOH JOrOBOP
WU TpaXkJAaHCKO-IIPAaBOBOM JOrOBOp Ha BBI-
moJHeHue paboT (0Ka3aHWE YCIYT) C POCCHU-
ckumu  UT-komnanusmMu 6e3  odopMICHHS
paspeuieHuss Ha padOTy WJIM mareHTa. Takxe
nHOCTpaHHbIM WT-cneuuanucraM M diieHaM
HUX ceMel MPEeAOoCTaBJIEHO MPaBO HA HOJyde-
HHE BHJIAa Ha KUTEILCTBO B Poccuiickon Pe-
Iepanuu 0e3 cpoka IeHCTBHS B YIPOIIEHHOM
MOpsiJIKE.

Hecmotps Ha BBeneHHE YHOPOLIEHHOU
MPOLEAYPHl TPYAOYCTPOHCTBA MU IOIYUYESHUS
BHJIa Ha )KUTEILCTBO B Poccnn miig U T-crrenu-
anucTOB*, naHHAas Mmpoleaypa  OCTa&rcs
MPOJOKUTENIBHOM 1O BPEMEHU M CO3/aeT
HeymoOctBa mimst camux UWT-cmenmanucTos.
OCHOBHBIM 0aphepoM B peajH3aliil JaHHOH
Mepbl monnepKku UT-chepsl siBasercs He-
MIOCPEACTBEHHO aJITOPUTM TPYAOYCTPOHCTBA
3apy0eKHOTO CIIeIuannucTa Ha padoty B Poc-
cun. Tak, 9TOOBI YCTPOHUTHCS B POCCHICKYIO
NT-xoMnaHuio, HHOCTPAHHOMY CIHELUATUCTY
B 00s3aTETPHOM TIOpPSIKE HY)KHO IpHEXaTh
B Poccuto, uto mocite 24 ¢erpaist 2022 1. MO-
KeT OBITh BechMa MpoOIeMaTHdIHo. B TO ke
BpeMs B japyrux crpanax IT-cnernuanucron
MPUHUMAIOT Ha paboTy yoajeHHO 0e3 OO
HUTENBHBIX TPEeOOBAHUIA.

OnHAKO TOJNBKO HEOOIBIIOE KOJIHMIECTBO
OIBITHBIX CIIEL[UATUCTOB FOTOBBI IIOJIHOLIEHHO
o0ocHoBaThCs B Poccun n3-3a 5KOHOMUUECKOI
HectabmipHOCTH. [lomaraem, HeoOXommMo
MIPEAYCMOTPETH BO3MOKHOCTD IPUHATUS MHO-
crpanHbix IT-cenuanucToB Ha paboty yna-
JIEHHO 0€3 JIOTIOTHUTENBHBIX TPEOOBaHUN. DTO
BUIUTCS TeM Oojiee 000CHOBaHHBIM, YTO B Ha-
crosiiee Bpemst TK PO npexycmarpuBaeT Bo3-
MOKHOCTb 3aKJIIOUEHHS TPYIOBOI'O J0roBOpa,
[IPEIYCMAaTPUBAIOLIETO BBINOJIHEHUE padoT-
HUKOM TPYAOBOH (YHKIIMH TUCTAHIHOHHO,
myTeM oOMeHa MeXAy paOOTHUKOM (JIUIIOM,

4 MdenepainpHsbliil 3ak0H 0T 28.06.2022 Ne 207-®3 «O BHece-
HUH u3MeHeHnit B OeepanbHblii 3akoH «O MPaBOBOM II0JI0-
JKEHUH HHOCTPAaHHBIX Tpakaan B Poccuiickoit ®eneparun'"y//
C3 PD. 2022. Ne 27. Cr. 4608.

MOCTYTIAIONUM Ha paboTy) U paboTomareieM
ANEeKTPOHHBIME JToKyMeHTamMu (Channov S. E.,
Presnyakov M. V., 2023).

Cregyetr oTMETUTD, 4TO B Hadaje 2023 1.
Hayajach pa3paboTKa 3aKOHOIIPOEKTa, KOTO-
pBIii B ciydae NPUHATHUS IOCTaBUT yEeXaBIINX
UT-cneunanuctoB-poccusii,  padOTaromux
Ha OTEYECTBEHHBIC KOMITAHWHU, MEpea BBIOO-
poM — BepHyThcs B Poccuio MM JHUILHUTHCA
paboTtsl. OgHako maxe ecnu yacts W T-cremu-
QJIFICTOB M KOMITAHUU BEPHETCS U3-3a pyOeKa,
9Ta CUTyallUsl CEpbe3HO HE CKaXkKeTcsd Ha COo-
crosHun poccuiickord HUT-orpacnu. MHorue
CHEeLMAJIUCTBI MOKUHYJIU Poccuio co cBouMu
KOMIIAHUSMHM BBUJY TOrO, YTO M3-3a CaHK-
UM paborath c 3apyOeXHBIMM KJIHEHTaMU
¢ Tepputopuu Poccuiickorn deaepanuu cTajao
HEBO3MOJXKHO, KaK M HEBO3MOXXHO (prHAHCH-
poBarb poccuiickue crapranbl. OIHAKO 3TO
HE MelIaeT UM paboTaTh yAaJIEHHO.

B HacTosmee Bpemss [0 HHULIMATHBE
Munduna Poccnn o006cyxkmaeTcss BO3MOX-
HOCTH TTOBBIIICHHS Hayora ¢ oOBIHBIX 13 %
(6 % B ciyuae camo3aHsAThIX) 10 30 %.

4.10. HT-o6pa3zoeanue

Munudper Poccun 3amyctuio I[Ipoekt
«Uudposeie mpodeccun», B COOTBETCTBHH
C KOTOPBIM 75 ThIC. poccusiH cTapiue 16 et cMmo-
T'YT MOJXY4YUTH pononauTensHoe M T-o6pasona-
HHE co ckuakoit 50 %, 75 % wim O6ecnaaTHO.

JedunuTt crnenuanucToB MO-TPEKHEMY
OCTaeTcs KpaeyrojbHbIM KaMHEM B BOIPOCE
nanbpHenmero pa3sutus IT-oTpacnu, KOTOphIT
HAJI0 peIMTh B MUHUMAaJIbHO KOPOTKHE CPOKH.
Coo0TBeTCTBYIOIIME IPOrPAMMBI 110 TOJTOTOB-
K€ HOBBIX CICIIHAIUCTOB MOTIH OBl TIOIYYUTH
caMyl0 ULIMPOKYIO MOIJIEPKKY YYaCTHUKOB
IT-cextopa.

[ns  pemeHuss  KaapoBOIo
NT-cexTopa HE0OX0TUMO:

— IpH pa3pabOTKe M 3aIlyCKe HOBBIX Me-
xaHu3MoB noaaepxkku MT-cexropa yduThI-
BaTb NOMPeOHOCMU 8 PbIHKE 6blCOKOKEANU-
Guyuposannvix Kadpos, NEPUIUT KOTOPBIX
Habmomaetcss B UT-orpacon. Kak ormernn
rmaBa Munnudpsr Poccun MaxkcyT Illanaes,
konunuectBo MT-criennanucToB, HOKMHYBIIUX
ctpany ¢ Havaia 2022 r., — okosno 100 Teics4
YeJloBeK, 3TO cocTtasiisier npumepHo 10 %

BOIIpoca
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BCEX AWTHUIIHUKOB CTpaHbl, B CBSA3M C 4YEM
BO3HHUK JIHcOallaHC CIpoca W IPEHIIOKCHUS.
[IpencraBusieTcss HEOOXOOUMBIM IPOBOIUTH
CUCTEMHYIO IOATOTOBKY HOBBIX KaJIpOB M aK-
LIEHTUPOBATh BHUMAHUE PYKOBOJIUTENEH Mpo-
M3BOJCTB U NEPCOHAIA HA BO3MOXKHOCTSAX I1e-
PpEeKBaTUpIKAII;

— B YHCJIE JIOIIOJIHUTENIbHBIX MEPHI IOCy-
JapcTBEeHHOU noaaep:kku st UT-xkomnanuit
BKIIIOYUTE CyOCUOUposanue 3ampam Ha ooy-
uenue UT-cneyuanucmos;

— Jpyroil CTOpPOHOM BOIpOCa SBIAETCS
NOUCK KOMAGHUAMU NOOPAOYUKOS HA VCIYeU
no noobopy UT-kaopoe u ux aymcopcuney, B TOM
yyucie cpeau crapranoB. Komnanusm, He uMe-
oMM B 1utaTe jJoporocrosumux WT-crnenua-
JFICTOB, HAYATh MU(PPOBU3AIHNIO TIPOU3BOICTBA
JokHa rocruiathopma «IHHEeKTHBHOCT.pOY,
3aITyCK KOTOPO# cocTosuicst 5 okTsiopst 2022 .4

— BBelleHUe cepmudghuxamos UB-cneyua-
aucmog*®, 9T0 MO3BOJIUT PabOTOMATEI0 Olle-
HUTb YPOBEHb KOMIIETEHLIUH IepcoHaja 1 oT-
CEeKaTh Ha TeHJIepax KOMIIAHUH, Y KOTOPBIX HET
COTPYIHHKOB C HYXHBIMH CEpTHU(PHKATAMU.
Munnudpsr Poccnn paccmaTpuBaeTr 3ammyck
MIPOEKTa TI0 CePTU(PHUKAIINH MO aHAJIOTHH C 3a-
pyoexubiMu Ub-ceprudukaramu tuma CISSP,
CompTIA Security+, CCNA Security u npy-
TUMH, TOJYYEHUE WU MIPOAJIEHUE KOTOPBIX
B P® cTano HEBO3MOXHO M3-32 CAHKLIHMHI U OT-
Ka3a BEeH10pPOB U UHOCTPAHHBIX CUCTEM CEPTH-
(UKauu B COTPYTHUYCCTBE M PETHCTPAIHH
mojb3oBaresei u3z PO,

Ilonaraem, xommanusam  UWT-cexkTopa
HEOOXOAMMO TIONYYHTH OONBINE CBOOOIBI
BO B3aWMOJIEHCTBUHU C BBICIIMMH U CPEIHH-
MU yuyeOHbIMU 3aBeneHusaAMH. Ceifuac 3ampoc
Ha COTPYAHUYECTBO IIOCTYAET OT CAMUX KOM-
maHui, HO A(PPEKTUBHOCTH TAKOTO B3aMMO-
JeMCTBUS MOBBICUTCS, €ClIM 00pa3oBaTeIbHbIE
OpTaHU3alliU CTaHyT 00JIee OTKPHITHIMU B BO-

47 KoMIUIEKCHOE pelIeHne 33/1a9 [U(pPOBU3ALNN [PEIIIPHUs-
THit [Dnexrponnsiit pecype]. URL: https://>ddextuBHOCTS.pH
% Ceprudurarst B WT-orpacnu [DiexTpoHHbIA pecypc].
URL: https://www.tadviser.ru/iNe dex.php/Crares: Ceprudu-
xarel_B_MWT-orpacin

4 B Poccun permig co3aarh cepTu(uKaTsl 1yt OOPLOB 3a Ki-
GepbesornacHOCTh. TONBKO X KOMIIETCHIIMS [IOATBEPIKIAETCsI
MEXKIyHAPOIHBIMU OPraHM3alysIMK [ DICKTPOHHBII pecypc].
URL: https://www.rbc.ru/techNe ology aNe d media/28/12/2
022/63aaf8be9a79474c¢50318693

mpocax npogecCuoHaIBHOT0 00YUCHHS U TPY-
noycrporictBa B komnanuu UT-cextopa.

4.11. Ilpusneuenue punancuposanus

JlanHOoe HampaBienue noaaep:xkku U T-kom-
MIAHUH HAXOOUTCS B cTamuu pa3paboTku. [Ipm
9TOM HPEAINOaraeTcsi NPUMEHUTh 2 TPYIIIbI
Mep MO IPUBIICYCHIIO (PHHAHCHPOBAHUSL:

1) Benuyphvle ¢honovl — TaHHASI Mepa T10-
3BOJIUT PEIINTH BOMPOC COMUHAHCHPOBAHUS
YaCTHBIX BEHUYPHBIX TEXHOJOTHMUECKUX (HOH-
JIOB JUISI OAAEPKKU cTapramnoB. B cepennne
mapra 2023 1. IlpaButensctBo PD momaep-
’KaJ0 MHUIMATUBY O HAJIOTOBBIX JIBIOTaxX JJIs
KOMIIaHUH, JelalollluX BEHUYpPHblE WHBECTH-
[[MH B OTEUECTBEHHBIC CTAPTAIIBI .

2) Bvixoo ma oOupoicy — Mepa IO3BOJIUT
yrpoctuth Beixoa U T-kommanuit Ha MockoB-
CKYI0 OMpXKY JUUIsl IPUBJICUEHHU I KaluTajia.

4.12. H3yuenue u 3aumcmeosanue
YHUKAIbHOZ0 PEUOHATIBHOZ0 ONbIMA
Mmep noooepicku IT-cexkmopa

B uyucie waunumatue MuHIudppsr Poc-
CUU — CHUJICeHUue He MeHee ueM 6 08d pasd
CMABKU ApeHOHOU NAAMbL N0 002080PAM APEH-
Obl TOCYJAPCTBEHHOTO M MYHHIIMIIAJIBHOTO
uMymecTBa s 00bekToB cBsi3u u LIO/1, uto
MO3BOJISIET ONEpaTOpaM NEPEHANPABUTH CIKO-
HOMJICHHBIE CPEJICTBA HA Pa3BUTHE KOMIIAHUH,
coJiep)KaHUe U MOJICPHU3AIINIO 000PYyI0OBaHUS.
B nacrosimee Bpemst 11 cyobexToB PO kak mu-
HUMYM BJIBOE€ COKpAaTWJIM apeHJHYIO IJIaTy
3a apeHly rOCyAapCTBEHHOTO U MYHHUIIUIIAIb-
HOTO HMYIECTBA [Jis pa3MEIIeHHs OOBeK-
toB cBsi3u u LIO/l. [lanHast Mepa mpuMeHEeHA
B CBep/JIOBCKOI 00J1aCTH, TJIE 3apETHCTPUPO-
BaHO 763 mpeanpusATHs HuppoBOi oTpacin’!,
B SImamo-HeHenmkoM aBTOHOMHOM OKpyre,
B Kypckoit obmactu™ u ap.

3 TIpaBUTEABCTBO MOACPIKAIO HJICI0 JIBIOT 3a HMHBECTHIIHU
B craprarsl, coobmmnu B I'J] [Dnekrponnsiii pecypc]. URL:
https://ria.ru/20230316/1goty-1858401695.html

St st cBepastoekux [ T-kommanwuit Ha 50 % CHU3MIM pa3zMep
IUIaThl 32 apeHly HEABM)KUMOCTU [DIICKTPOHHBIH pecypc].
URL: https://www.kommersaNe t.ru/doc/5735196

2 Ha SImane B [Ba pa3a CHHU3HMJINM CTOMMOCTb apeHIbI JUISL
IT-koMnanuit ¥ NpeanpuaTH CBsI3U [DIEKTPOHHBINA pecypc].
URL: https://proekty.er.ru/Ne ews/er-Ne ews-3276281
3 Tlocranosnenne Anvunuctpamnn — Kypckoit
«O Mepax SKOHOMHYECKOH HOIIEPIKKH B YCIOBHAX BHELIHETO
CaHKI[HOHHOTO JABJICHHS.

obmacti
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MHuorue cyobekThl PO 1o cBoeit wHH-
[OUaTHBE YCTAaHABIMBAIOT COOCTBEHHBIC YHU-
KaJbHbIE Mepbl MONJIEPKKH OTpaciu s
pernonanbHbix MT-xkommanuii. Cpean HUX —
Bonoronckasi, Huxeroponckas, HoBocuOup-
ckasg PocrtoBckasa, TBepckasd, TroMeHckas,
VaepsiHOBCKasi, YensiOnHckast obnactu, Pecry-
omuka Tarapctan, Yamyptckas PecrmyOinka
u ap. IlpumeuaTenbHo, 4TO 24 peruoHa 3amy-
CTHJIH COOCTBEHHBIC MEPHI MO PKKH, BKITIO-
YarOUIUe: CMUNEeHOUU, pPecUOHAIbHble CYOCU-
ouu, cnucanue Hanoed Ha npudLLIL U 1.

K npumepy, B Omckoii obracmu, peanau-
3YIOTCSl CJIEAYIOIIME YHUKAJIbHBIE MEpbl MOJ-
nepxku UT-chepsr:

— WT-komnmanuu mno pe3ysbTaraM KOH-
KypCHOIO OTOOpa MOTYT CTaTh pe3udeHmami
peauonanvhozo HT-napka. ITO NMO3BOJSET UM
I10 JILIOTHOM 1I€HE, B CTOUMOCTb KOTOPOH BKJIIO-
YeHBI 3aTpaThl HAa YOOPKY OQHCOB H YCIyTH
JKKX, 380 py0. 3a 1 kB. MeTp, apeH10BaTh O(uC.
Onnum u3 pesuaentoB UT-napka crana xomma-
aust «MTHTEKCITPOy, peanuzoBaBmas B 2021—
2022 rr. mpoekT «MynsTUMenna Mactepy, Iie-
JBI0 KOTOPOTO CTajo OOydYCHHWE MIKOJHHUKOB
OCHOBaM IH()POBOTO TBOPUECTBA U 3HAKOMCTBO
O cpepoii KpeaTUBHBIX WHTYCTPHIA;

— UT-xomnanuu OMCKOH 00JaCTH MOTYT
MOJIYYUTh CTAaTyC BHUPTYaJbHOI'O pPE3UAEHTa
WT-mapka, He apeH0BaTh 0(pUC U MOTH30BATH-
Csl NEPEroBOPHBIMU KOMHATaMH U JAPYyTUMU
[OMEILEHUAMH OecraaTHO >,

— rapaHTuiiHas noanepxkka MT-kommna-
HUW mepes 0aHKaMM (JM3UHTOBBIMHU KOMIIa-
HUSIMH, MUKPO(QHHAHCOBBIMH OpTaHU3aIIsIMHU
Y MHBIMM opraHuzauusmu) Ha 70 % oT cyMMBbl
KpeauTa, mnpenocrapisieMas PervoHanbHbIM
rapaHTUMHBIM LEHTPOM. 3a 3TY YCIYry KOM-
(dopTHOTO BeneHus: OM3Heca 3aéMIMUK TUIATUT
nopyuutento PI'L] Bo3HarpaxaeHue;

— (unancoBas monnepxkka MT-komma-
HUMH, 3aKJII0Yarolascs B JIbFOTHBIX IPOrpaM-
Max Juisl Ou3Heca, npeyiaraeMblx MUKpoKpe-
JUTHOW KomnaHue OMCKMM peruoHabHBIM
(hoHIOM MUKPOGUHAHCHPOBAHIS, CO3TaHHBIM
[IpaButenscTBOM OMCKO#H 00IacTH.

3 Kakue Mepbl MOUIEPKKH OT TOCYJAapcTBa MOTYT IIOJy-
ynth UT-xomnanuu? [Dnekrponnsiii pecypc]. URL: https:/
Moiiomnec-55.pd/iNe fo/Ne ews/kakie-mery-podderzhki-ot-
gosudarstva-mogut-poluchit-it-kompaNe ii/

B Camapcroti obnacmu TpuUMEHSIOTCS
CJIEAYIOIUE PETHOHAJIBHBIE MEPBI MOIEPKKHI
N T-kommnianwmit:

— MPEenoCTaBIACTCA CyOCuUOUs M3 PETUO-
HAJBHOTO OIOIKETA HA 8O3Meujerue 3ampam,
NOHEeCeHHbIX Op2anu3ayueli na onaamy mpyoa
npusneuenuvix pabomnukos. C 1 mapra 2022 1.
komneHcupyercs 50 % 3aTpar no ynjaadyeHHoO-
my HJ®DJI 3a coTpynHMKOB — padoTaroImmX
B uHoropoauux MT-komnaHusx mnocienHue
5 et o 1 mapra 2022 1. ¥ TPYJAOyCTPOCHHBIX
B Camapckue akkpenutoBaHHble WT-komma-
HUH, TPYIOYCTPOEHHBIX ¢ | maprta 2022 1. nunn
MPUHATHIX Ha pabOTy U 3aperucTPUPOBAHHBIX
B Camapckoii obmactu™;

— peanusyetcst Ilporpamma komnenca-
yuu monoowvim IT-cneyuanucmam 50 % pacxo-
008 OM YNIAUEHHbIX NPOYEHMOS8 NO unomexe*
(50 % ommaymBaeT paboTomaTeNb, a OCTAIb-
HOe — CyOCHAMM H3 OOJACTHOTO OFOJIKET).
C 2022 r. monoasie cotpynuuku UT-orpacnu
MOTYT [I0JaBaTh JOKYMEHTBHI Ha KOMIIEHCALILIO
pPacxoJI0B He TOJIBKO Ha dTalle KyIUIH-IPOAAKH
KBapTUPbl, HO M Ha ATale J0JIEBOIO CTPOU-
TeJIhCTBA. JIeHeKHast BRIIIIATa U3 00IaCTHOTO
OromkeTa mpenoctapisiercs WT-cnenmanu-
CTy €XKEroJlHO B TE€YEHHE TpeX JIET, JIOrOBOP
UTIOTEYHOTO KPEAUTOBAHUS TOJKEH OBITH 3a-
koueH He panee | staBaps 2019 1. Bospact
UT-cneunanucra Ha naTy NoAayd 3asiBJICHUS
HE JOJDKEH NpeBblaTh 45 JIeT, a CTax ero
paboTel B camapckoi WT-koMImaHuu JOJKEH
COCTAaBJIATH HE MeHee noiyronaa. Oneparopom
nporpaMmsel BeicTymaeT Camapckuii obmacrt-
HOW (POHJ KISl U UNOTeKH. [Tomo0HBIN pe-
TUOHAJIBHBIN OIBIT B YCIOBUSAX CAHKLIHOHHOTO
naBieHus: Ha UT-cexTop 3acily’KuBaeT usyue-
HUSI ¥ paclpOCTPAaHEHUs HA TEPPUTOPUH BCeit
CTpaHbl.

3akJIroueHue

UT-cekTop sBAsSETCS OAHUM U3 BaXKHEM-
IITUX CEKTOPOB POCCUNCKOIN IKOHOMUKH, SITPOM

> TNocraunosnenue [IpaBurenscrsa PO ot 15.12.2022 Ne 1151
«O BHecenuu nsMmenenuit B ITocranosienue IlpaBurenbcrea
Camapckoit obmactut ot 27.11.2013 Ne 681 «O0 yTBep)IeHUK
rocyaapcTBeHHOM nporpammbl Camapckoit obnactu «Pa3Bu-
THEe HH(OPMALIMOHHO-TEJICKOMMYHHUKALOHHONH HHPPACTPyK-
Typbl Camapckoit oonactu» Ha 2014-2024 rogsi»

% Camapckuit obmactHo#t Ponp xuibst u unoreku (CODIKN)
[Onexrponwnsriii pecypc]. URL: https:/sofgi.ru/it-spec/
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nugpoBoit sxoHOMUKH. [lognmepikka WHHOBa-
LIMOHHOI'O U YCKOPEHHOI'O pa3BUTHS OTpaciu
paccmarpuBaeTcsl B KadecTBE BEIyIIEero Ha-
IpaBJIeHUsT obOecneueHuss WHPOPMAITHOHHON
oesomacHoctH (Arkhipov V. et al., 2020).

Beenenune B 2022 1. KECTKHUX CAHKIIMUI
B oTHOWeHnU Poccuiickoir denepanuu cTajio
TUTAHTCKUM CTUMYJIOM JJIs Pa3BUTHUSA POC-
cuiickoro IT-peiHKa. AHanu3 mepBoodepes-
HBIX Mep monaepxkku MT-chepsl mo3somiserT
clenaTh BBIBOJ, YTO CYLIECTBYIOLIUE MEpbI
MOJJIEP)KKU B JIOCTATOYHOM CTENEHH CTPYK-
TYPHPOBAHBI, 3aKPHIBAIOT pa3HBIC MOTPEOHO-
¢ty mupokoro cnekrpa IT-komnanuii. B Ha-
cTosIee BpeMsl Hambojiee IeHCTBEHHBIMU
MepaMM CTajii: 1) HalloroBble JIBIOTHI, MPU-
MEHEHHE KOTOPBIX I03BOJMUJIO CYILIECTBEH-
HO CHU3UTH HaJjoroBylo Harpysky ¢ UT-cek-
TOpa; 2) NBrOTHBIE KPEAUTHI; 3) TpaHTOBaA
MojJIepKKa; 4) CTUMYJIHPOBAaHHME CIIpOCa;
5) nproTHas uMNOTeKa JJIsI COTPYIHUKOB
[T-xkommanwmii; 6) OTCpoOUKa OT apMUH; 7) OCBO-
00X /IEHUE OT MPOBEPOK; §) TPYAOYyCTPOUCTBO
nHOCcTpaHIes; 9) UT-o0pa3oBanue. 3aciryxu-
BaeT U3YUEHUS U PacIpOCTpPaHEHUs Ha Tep-
pUTOpPUM BCEW CTpaHbl PETHOHATIbHBIN OINBIT
nopaepxku UT-cektopa.

[lonoxuTenbHO ClelyeT OLEHUTH CMST-
yenue TpeOoBaHui s MT-kommanwuii, mo-
JYyYaolUX TOCYJapCTBEHHYIO MOIJIEPKKY
Ha co3laHue NU(GPOBBHIX IUTATHOPM ISl MPO-
M3BOJICTBA BBICOKOTEXHOJIOTMYHOM MPOMBIII-
JIEHHOM NpOAYKUUHU. YBEJIUYEHHUE Ha JBa roja
CpOKa peajin3alliil KOMIUIEKCHBIX IPOEKTOB,
Ha KOTOpPBIE BBIIEISINCH CYOCHIIMH, IO3BO-
uT pazpadorunkam [10 m30exats mTpadHBIX
CaHKIIMI 3a CPBIB IIOCTABOK IO ACHCTBYIOLIUM
COTJIALLICHUSM.

BMmecre ¢ Tem peanuzauus psana Mep ro-
cyaapcTBeHHON — mopnepxkku — MT-orpaciu
CTAJIKUBACTCSI C CEPBhE3HBIMU MPOOIEeMaMHu,
B CBSI3H C Ye€M IPEACTABISCTCS HEOOXOTMMBIM
MIPOBE/ICHUE CEPhE3HOM pPabOTHI MO (POpPMH-
POBaHUIO JIOMOJHUTEIBHBIX U TOUYEUHBIX MEP
MOAJEPKKU KOHKPETHbIX cermMeHToB NT-ot-
paciy, a TakXke I[EePecMOTpP HHCTPYMEHTOB
U MOAXONOB B uLensax ajgantauuu [T-cexropa
K CaHKLMOHHBIM MepaM. B ocHOBY naHHOro
MEeXaHHU3Ma J0JKEH ObITh MOJIOKEH MPUHLUII
TEXHOJOI'MYECKOM HEeHTpalibHOCTH Trocyaap-

CTBa, 3allUTa ero MHPOPMAIIMOHHOTO U IU(}-
poBoro cyBepeHuTeTa. Bee aT MepsI ceromHs
aKTyallbHbl U B c(epe pa3BUBAIOIIETOCS HO-
BOT'0 HAI[MOHAJIHHOT'O MPOEKTa — SKOHOMHKH
naHHbIX (Polyakova T.A., Minbaleev A.V.,
Krotkova N. V., 2023).

Tak, MOMUMO yXKe peanu3yeMblX 8 Kd-
yecmee  OONOHUMETbHLIX Mep  N000EPIHCKU
NT-oTpaciu MOXKeET OBITh TIPEIIOKEHO:

1) BBe/IeHME JIOTIOTHUTEIHLHONW HAIOTOBOH
aprotel mis komnanui M T-cextopa, nocpen-
CTBOM BO3MEIICHUS KOMITAHUH — HAJOTOBOMY
areuty 13 % HJ®DJI, nepeuucnenHoro 3a pa-
6oTnnkoB I T-koMmanmii;

2) MpeaycMOTPeTh BO3MOXKHOCTH TPUHSI-
THsI HTHOCTpaHHBIX [T-crienmanucToB Ha pabo-
Ty yHIaJieHHO 0e3 JIOMOJIHUTEIbHBIX TpeOoBa-
HUI;

3) pas3paboTka Mep IO BO3BPANICHHIO
oteuecTBeHHBIX WT-cnermmanucros B UT-ot1-
pacis;

4) mMpUMEHEHHE MPOTPAMMBI TPEIOCTAB-
JICHUS! JITOTHBIX KPEIUTOB pPa3paboTUHKaM
IO mox rapaHTHiO 3aKyNOK OTEYECTBEHHOTO
coTa; yIpOCTUTD YCIOBHS MTOTYUYCHHS JTBTOT-
HBIX KPEAUTOB, PEIIUTH BOIIPOC C BO3ZMOXKHO-
CTBIO UCTOJB30BAHUS BEHJOPAMH OTKPBITHIX
KPEeIUTHBIX JTUHUIM;

5) peammzanmsi TperIoxKeHHoro MuH-
nudpsl Poccnn orpaHWyeHHs] TOCYIapCTBECH-
HBIM KOMITAaHHSIM OMOJKeTa Ha pa3paboTKy
cobcrBennoro I10Y, 9TO 3acTaBUT MX 3aKy-
nath copT y poccuiickux M T-komnanuii u no-
3BOJIUT MCKIIFOYHUTH Pa3paOO0TKU KOIHU YKe
cymectytoniero [10. OnHoBpeMeHHO 3TO Oy-
JIET CIOCOOCTBOBATH AKOHOMHUHM OIOMKETHBIX
CPEJICTB;

6) yduThIBas, 4YTO IOpUIMYECKAsT TIOJ-
nepxka [T-koMmaHuii — BeCbMa JIOPOTOCTOSI-
mast yclryra, paccCMOTPeTh BO3MOXKHOCTD pa3-
PpabOTKU MEXaHNU3MOB IOy YEHU T OSCIIIATHBIX
OHJIAH-KOHCYJIBTAalluil OT KOMITAHUU, CIIeIra-
TV3UPYIOMHAXCS Ha mpenoctaBieHun [T-cex-
TOPY IOPUIUYECKHUX YCITYT.

HeoOxomuMocTh  KBaJTHU(PUIIUPOBAHHOM
FOPUIMYECKON MOMOINM CBsi3aHa C TEM, 4YTO

7 Yrobbl UT-kommannu Gounblre 3apabareiBanu, B Poccun
OrpaHMYaT CaMOCTOSTENbHYI0 pa3zpaborky I1O roccekro-
pom [Dnekrponnsiit pecypc]. URL: https://www.cNe ews.
ru/Ne ews/top/2022-05-23 _vlasti_ograNe ichat_gossektoru
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MHOTHE MEepbl I'OCYJapCTBEHHOM MHOAAEPIKKU
WUT-cexropa npeamnojaratoT MpaBUIBHOE CO-
CTaBJICHUE 3asBKH, NPEJOCTABICHUE JIE€TaJb-
HBIX OTYETOB, B CBA3M C YEM Y HaUMHAIOIIUX
UT-xomMmanuii MOTYT BOBHUKHYTh CJIOKHOCTHU
[IpY HOIBITKE MOJYYUTh JOCTYI K TOCHOA-
JEPHKKE;

7) 3alyCTUTh TOPAYYIO JIMHUIO MO BO-
mpocaM  HEOOOCHOBAaHHOCTH  IIPOBEPOK
NT-xkomnanmuii;

8) rocymapcTBy cieayeT NOAJAEP)KUBATh
oOparHy1o cBs3b ¢ npeacrasurensamu IT-cek-
TOpa, YTOOBl IOHUMATh, KAKHE MEPbI peajbHO
MTOMOTAFOT, a Kakue Hed()HEeKTUBHEL.

Henb3s npu3HaTh JOrHYHBIM IPUMEHEHH-
€M Mep rocylapCTBEHHOH MOAJIEPKKHU C OTHO-
BPEMEHHBIM BO3JI0KEHHUEM JIOMOJIHUTEIbHON
(mHaHCOBOI Harpy3ku Ha kommanuu IT-cek-
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Canxm-Ilemepbypackuii 2ocyoapcmeennwiil yHugepcumen

Poccuiickas @edepayus, Cankm-Ilemepobype

AnHotanus. [Tocse Havana crienualbHON BOCHHON ONEpAIMK U MOCIESI0BABIINX
€O CTOpOHBI EBpOIEeicKoro cor3a HenmpaBoOMEPHBIX OTPAaHUYCHUI B aIpec POCCUICKUX
KOMIIAHHUU, KPSJUTHBIX OPraHU3aIUN U IOPUAHYCCKUX JIHIl OTACIbHbIC HHOCTPAHHbIC
¢byT6oNbHBIE KITyObl CAMOHA/IESTHHO BOCIPHHSIIIN CUTYAIHMIO KAK 0CBOOOK/IAIOIIY O
MX OT UCIOJHEHHSI 0053aTeNIbCTB 10 JOTOBOPAM O MEPEX0/Ie MPaB Ha PErUCTPALIHIO
(byTO0NMHUCTOB Mepe]] POCCHICKUMU KiIyOaMu-napTHepamu. B HacTosiieM 0030pe Mbl
paccmorpenu peiienus [lanarel o paspenieHuio cropoB PyT6oabHOr0 TprOyHaIa
OUDA, KOMIIETEHTHON paccMaTpPUBATh B MOPSAKE BHECYACOHOTO YPerylIupOBaHuUs
CIIOPOB KAI00bI POCCHUCKUX KITYOOB O HEHCIIOIHCHUH HHOCTPAHHBIMU KOHTPAreHTaMK
00513aTeNBbCTB 10 TPaHC(HEPHBIM KOHTPAKTaM. MbI BBIJCIHIN HECKOIbKO BaKHBIX LIS
eIMHO00pa3ust MPABOIPHUMEHEHHUS TIO3UIINH, He MO3BOJISAIOIINX UCIIONB30BaTh force majeure
B Ka4eCTBe HEeZ0OPOCOBECTHOH npakTUKU. OHAKO IPUCYTCTBYIOT B COMHUTEIIbHBIC
BbIBO/IbI. K MOCIIEIHUM OTHOCHUTCSI HeOOOCHOBaHHOE u3MeHeHue [lanaroii HeycToek
B (hopme miTpada WM MeHu 3a HEUCITOJTHEHUE HHOCTPAHHBIMHU (DY TOOBHBIMY KITyOaMu
B CPOK 00513aTEIIbCTB.

KuroueBble c10Ba: TpaHChepHBIC KOHTPAKTHI, MEXIyHAPOAHBIC TpaHCHEpH! HyTOOTHCTOB,
caHkImu EBponelickoro coro3a, 00cToATENbCTBA HETIPEONONIMOH CHITBI, pacta sunt servanda,
npakTika CIOPTUBHOTO apOUTPasKHOTO cya, npakTuka @yTéonpHOr0 TpHOyHATIA.

Hayunas cnenmanbHOCTh: 5.4.4 — couManbHas CTPYKTypa, COLMAJbHBIE HHCTUTYTHI
U npoueccol; 5.1.3 — yacTHO-TIpaBOBbIE (IIMBHJIUCTUYECKUE) HAYKH.

Iuruposanue: lllesenesa H. A., Bacuises 1. A. Vicionrenne nHOCTpaHHBIMH (pyTOOIBHBIMHE KITyOaMu
00513aTeIBCTB MO TPaHC(HEPHBIM KOHTPAKTaM IT0CIIe Havalla ClIeIHaIbHOW BOSGHHO! ONepaliy: IPaKTHKA
OyroompHOr0 TpHOyHaa OUDA. Kypn. Cub. denep. yu-ta. 'ymanurapusie Haykm, 2024, 17(6),
1067-1077. EDN: KYDXSZ

TpanchepHble KOHTPAKTHI TPEACTABISIOT
co0oii cornameHust Mex 1y GpyTOOIbHBIMHU KITy-
0amMu, IpeIMETOM KOTOPBIX SBIISIETCS HEUMY-
HIECTBEHHOE [TPABO Ha PErucTpanuio hpyroosu-
CTa B HAIMOHAJIBHOI (yTOOJIBHOM accoluauu
(benepanun).

Hacrosiiiee ucciemoBaHue MoCBsIIEHO
aHaJIM3y MPaBONPUMEHUTEIBHON NPAKTHKH
FOPUCAMKIIMOHHOTO Oprana Me 1y HapOJHOH
¢benepanuu pyroona (nanee — PUDA) — [TanaTet

[0 CTaTyCy UrpoKoB (nasee — [Tanara, OPUCIUK-
[UOHHBIH OpPraH), — B HOJCYIHOCTh KOTOPOTO
BXOJIUT PACCMOTPEHHE CIIOPOB MEXTY KIyOamH,
MPUHAISIKAIIUMEI K Pa3HbIM HAIHOHAIbHBIM
(hyTOONBHBIM acconuanusM (henepanusamu),
IO MIOBOJTY UCIIOJIHEH s HHOCTPaHHBIMHU KIT1y0a-
MH 00513aTeIbCTB 10 TPAHC(HEPHBIM KOHTPAKTAM.
«YOpHCANKIIMOHHBIN OpraH» B TEPMUHOJIOTHH
POCCHIICKOTO 3aKOHO/IATEIbCTBA — HHCTAHIIHS
10 00513aTeIbHOMY BHECYICOHOMY HITH JI0CY/1e0-

- 1068 -



Natalia A. Sheveleva and Ilia A. Vasilyev. Fulfillment by Foreign Football Clubs of Obligations under Transfer Contracts...

HOMY pa3penIeHuIo (yperyInpoBaHHIO) CIIOPOB
B CIIOpTE.

Ha ceromus B OTKPBITOM JOCTYyIIC IIpPH-
CYTCTBYET IIECTh MHTEPECYIOMNX HAc pele-
Huit [1anaTel, peKBU3UTH KOTOPBIX HUXKE MPH-
BOIIUM B XPOHOJIOTHIECKOM TIOPSIKE Ha SI3BIKE
OpHUTHHAJA:

— 2 August 2022. FC Rostov, Russia vs.
Norwich City FC, England.

— 29 September 2022. FC Lokomotiv
Moscow, Russia vs. Atalanta B.C. SPA,
Italy.

— 31 March 2023. PFC CSK A, Russia vs.
West Ham United FC, England.

— 29 June 2023. PFC CSKA, Russia vs.
FC Basel 1893, Switzerland.

— 3 July 2023. FC Arsenal Tula, Russia
vs. Maccabi Petah Tikva Football Club,
Israel.

— 11 July 2023. PFC CSKA, Russia vs.
Udinese Calcio SPA, Italy.

B mepeuncieHHBIX pemeHUsX Hac OyayT
HHTEPECOBaTh TPH OCHOBHBIX BOIIPOCA, CO-
CTABIISIIOIIUX MPEIMET UCCIICOBAHUS:

1. PaccmarpuBaer nu Ilamara oOGcTos-
TENHCTBO HEMPEONOTMMOM CHIIBI (Iajiee Tak-
xe — force majeure) CTporo, COracHO yCTOSB-
mreticst mpakTuke CIOPTHBHOTO apOUTPAKHOTO
cyna (manee — CAS, apOutpax), HE TIO3BOISIS
WHOCTPAHHBIM KJIy0aM JIETKO IIPeo0NeBaTh
TPaHUIly JOKAa3bIBAHHS HAIUYHS TaKoro 00-
CTOATENbCTBA?

2. Vmeer 1M IOPUAMYECKOE 3HAUYCHUE
IUTsL TOKas3bIBaHUs force majeure MOMEHT 3a-
KIIFOYCHUS TPAHCPEPHOTO KOHTPAKTA: IO WU
IoCcJIe BBEACHUS CAHKIHU MPOTHUB yUpENnTe-
Jel poccuiickoro kiry6a?

3. Usmenser nmu Ilamata HeyCcTOWKY
B ¢opme mTpada WIM NEHH 3a HEHCIOIHE-
HUE MHOCTPAaHHBIMU (yTOONBHBIMHU KITyOaMu
B CPOK 0053aTEeNBCTB 1O TpaHC(HEPHBIM KOH-
TpakTam?

Hapsiny ¢ oTBeTtamMHu Ha IOCTaBIICHHEIC
BOIIPOCHI CTPYKTypa HAcTosIIed cratbu Oy-
T Tak)Ke BKIIOYATh W IPENBapSIONIUN HX
KpaTKA{ KOMMEHTapHil OTHOCHUTEIBHO CTpPO-
roro MOHUMAaHUS JAOKTPHH «IOTOBOPHI TOJIK-
HEI cOoOMoaaThes (ajee Takxke — pacta sunt
servanda) ¥ OOCTOSTEIBCTB HEMPEOIOTHMOM
cunsl B mpaktuke CAS.

1. IpuHMnel pacta sunt servanda
u force majeure B npakTuke
CnopTuBHoro apoutpazkuoro cyna (CAS)

[lpuMeHNMOCTh TPHHIMIIOB pacta sunt
servanda u force majeure B OTHOIICHWHU HC-
TIOJTHEHUsT KIy0aMu 00s3aTeNbCTB 10 TPaHC-
(epHBIM KOHTpPakTaM B CIOPTHBHOH IOpH-
CIIPYJCHIINU CETOTHS HE BBI3BIBAET COMHCHHH
(Lukomski, 2020).

MOXHO KOHCTaTHPOBATh, YTO B OTHOIIE-
HUU OOCTOSITENTECTB HEMPEOIOTIMOMN CHIIBI
HaJIM4YeCTBYeT earnHooOpasue nmpakTuku CAS.
Tak, B MaccuBe pelIeHUH OTMETHM JIBa B3aH-
MOZOTIOJTHSIONINX KOMMEHTapus: «... opc-
MaKOp — 3TO COOBITHE, KOTOPOE IPUBOIUT
K HEHCIOJTHEHUIO YacTH JIOTOBOpA II0 MPHYH-
HaM, KOTOpPBIE HAXOIATCS BHE KOHTPOJISI CTOPOH
U KOTOPBIX HEJIB3s OBLIO M30eKaTh MpH Ipo-
SIBIICHUH JJOJDKHOW OCMOTPHTEIBHOCTID H K. ..
IUIsL CYIIECTBOBaHUS (hopc-Maxcopa IOIHKHO
CYIIECTBOBaTh OOBEKTHUBHOE (2 HE IJHUIHOE)
MPEMSITCTBHAE, HE 3aBUCSINEE OT OO0sM3aHHON
CTOPOHBI, KOTOPOE HENb3sI NPEABUIETh, KOTO-
POMY HEJb3sI TPOTUBOCTOSTH K KOTOPOE JIeIaeT
HCIIOJTHEHHE 00513aTeIbCTBA HEBO3MOXKHBIMY |,
Wnm, xax B OMHOM U3 PEUICHUN OTMEYalioCh,
«hopc-Maxop HCIOIB3YeTCS I OMUCAHUS
CUTYaI[U¥ WU COOBITHSI, KOTOPbIE HaXOMSATCS
BHE KOHTPOJISI CTOPOH, IIPEISTCTBYIOT BEITIOJI-

! Arbitration CAS 2010/A/2144 Real Betis Balompi¢ SAD
v. PSV Eindhoven, award of 10 December 2010, para. 40;
CAS 2013/A/3471, para. 49. URL: https://jurisprudence.tas-
cas.org/Shared%20Documents/2144.pdf; CAS 2015/A/3909,
para. 72. URL: https:/jurisprudence.tas-cas.org/Shared%20
Documents/3909.pdf; Arbitration CAS 2018/A/5607 SA
Royal Sporting Club Anderlecht (RSCA) v. Matias Ezequiel
Suarez & Club Atlético Belgrano de Cordoba (CA Belgrano)
& CAS 2018/A/5608 Matias Ezequiel Suarez & CA Belgrano
v. RSCA, award of 22 January 2019, para. 78. URL: https://
jurisprudence.tas-cas.org/Shared%20Documents/5607,%20
5608.pdf; Arbitration CAS 2021/A/7817 Yeni Malatyaspor
FK v. Ghaylen Chaaleli, award of 1 February 2022, para.
113. URL: https://jurisprudence.tas-cas.org/Shared%20Docu-
ments/7817.pdf; Arbitration CAS 2021/A/7878 Naim Sliti v.
Al Ettifaq Club & CAS 2021/A/7916 Al Ettifaq Club v. Naim
Sliti, award of 27 April 2022, para. 75. URL: https://jurispru-
dence.tas-cas.org/Shared%20Documents/7878,%207916.pdf;
Arbitration CAS 2021/A/8156 Al Shabab Football Club v.
Makhete Diop, award of 17 October 2022, para. 113. URL:
https://jurisprudence.tas-cas.org/Shared%20Documents/8156.
pdf; Arbitration CAS 2021/A/8277 Yeni Malatyaspor FK v. A.,
award of 27 April 2022, para. 87. URL: https:/jurisprudence.
tas-cas.org/Shared%20Documents/8277.pdf
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HEHHUIO MU CBOHX JIOTOBOPHBIX 00513aTEIIbCTB,
1 32 KOTOPbIE, 10 UX MHEHHUIO, OHU HE JIOJIKHBI
HECTU HUKAKOW OTBETCTBEHHOCTH .

BroonHe O4YEeBHIHO, YTO 3asBISIEMbIC
CcyOBeKTaMH B Cropax 00CTOSITEIbCTBA BCET-
Jla paccMaTpUBArOTCs apOUTpaxkeM KpaiiHe
OCTOPOXKHO, C TOYKH 3PCHHS PUCKA MPEIo-
CTaBJICHUsI HECIPABEUIMBOTO HCKIIIOUYCHHSI
U3 OPUMEHEHHUS JAPyroro GyHIaMeHTaIbHOIO
npuHiumna — pacta sunt servanda. TTociennuit
000CHOBAaHHO MPU3HAETCS OCHOBOI Corarie-
HUIH MeXTy (yTOONBHBIMU KIyO0aMH € TOYKH
3peHHUS TapaHTHH JOrOBOPHOM CTAOMIBHOCTH
U .. PACHpPOCTPAHSETCS HA «MAaJICHbKUE»
U «OoubIIne» KI1yObl, BHE 3aBUCUMOCTH OT UX
3HAQUYUMOCTH, ponu wiu Biactu»?. Tloaromy
JyMaeTCsi OYEBHJHBIM, YTO OOCTOSITEIBCTBO,
MPEISITCTBYOIEE UCIIOMHEHUIO 00sI3aTEIbCTR
10 TpaHchEepPHBIM KOHTPAKTAM, HE MOXET I0-
HUMAaThCSI KaK «HEYTO MeHbliee, 4eM (ope-
Maxop»’, 4YTO ObUIO OBl THIOTETHYECKH
JIOITYCTHMO B MHBIX, HE IOTOBOPHBIX PaBOOT-

2 Arbitration CAS 2021/A/8022 Muangthong United v. Cezar
Diniz Pereira Roque, award of 21 April 2022, para. 76. URL:
https://jurisprudence.tas-cas.org/Shared%20Documents/8022.
pdf.

3 Arbitration CAS 2015/A/3909 Club Atlético Mineiro v.
FC Dynamo Kyiv, award of 9 October 2015, para. 74. URL:
https://jurisprudence.tas-cas.org/Shared%20Documents/3909.
pdf; Arbitration CAS 2021/A/8022 Muangthong United v.
Cezar Diniz Pereira Roque, award of 21 April 2022, para.
88. URL: https://jurisprudence.tas-cas.org/Shared%20Doc-
uments/8022.pdf; Arbitration CAS 2021/A/8156 Al Shabab
Football Club v. Makhete Diop, award of 17 October 2022,
para. 113. URL: https://jurisprudence.tas-cas.org/Shared%20
Documents/8156.pdf.

4 Arbitration CAS 2008/A/1519 FC Shakhtar Donetsk v.
Matuzalem Francelino da Silva & Real Zaragoza SAD &
Fédération Internationale de Football Association (FIFA) &
CAS 2008/A/1520 Matuzalem Francelino da Silva & Real
Zaragoza SAD v. FC Shakhtar Donetsk & Fédération In-
ternationale de Football Association (FIFA), award of 19
May 2009, para. 35. URL: https://jurisprudence.tas-cas.
org/Shared%20Documents/1519,%201520.pdf;  Arbitration
CAS 2019/A/6514 Ivan Temnikov v. FC Dynamo Moscow &
Football Union of Russia (FUR), award of 16 October 2020,
para. 111. URL: https://jurisprudence.tas-cas.org/Shared%20
Documents/6514.pdf

5 Arbitration CAS 2018/A/5607 SA Royal Sporting Club An-
derlecht (RSCA) v. Matias Ezequiel Suarez & Club Atlético
Belgrano de Cordoba (CA Belgrano) & CAS 2018/A/5608
Matias Ezequiel Suarez & CA Belgrano v. RSCA, award of
22 January 2019, para. 79. URL: https://jurisprudence.tas-cas.
org/Shared%20Documents/5607,%205608.pdf.

HOIIICHUAX MEX Y cyObekTaMu criopta (Shuqi,
Peng, Guang, Tao, 2022).

OOparuM BHUMaHHe, 4YTO pacta sunt
servanda o0s3b1BaeT GyTOONBHBIE KIyOBI OCY-
IIECTBISATH BCE 3aBUCSINNEC OT HHUX YCHIIHS
0 COONIOACHUIO CBOMX IIOTOBOPHBIX 00s13a-
TEJIBCTB. «... KJIy0 MoOr Obl OOpaTHUTh BHH-
MaHUE KOHTpareHTa Ha CBOM (PHHAHCOBBIC
TPYAHOCTH W TPEIJIOKUTH aJTbTEPHATUBHBIC
CIIOCOOBI 00€CTIEYCHNUS BBHITIIATHl OCTABIIHXCS
gacTel CyMMBI 110 TpaHC(epy, HO HE MPeapH-
Hsi1 atoron®. KiryObl joroBapuBaroTcs u 3a-
KIIFOYarOT TpaHC(PEpHBIE KOHTPAKTHI IIPH pa3-
HBIX OOCTOSITENHCTBAX, KOTOPBIC BCIEACTBUE
CYOBEKTHBHBIX FUIA HE 3aBHCSIINX OT CTOPOH
(aKTOpOB BIIOCICACTBHH MOTYT MEHSTHCS.
Onnako HaTH9He 0OOBEKTHBHBIX IIPETISTCTBHH
K UCIIOTHCHHUIO 0053aTENbCTB NMEPBOHAYATIBHO
COTJIAaCOBAaHHBIM CIIOCOOOM HE BIICUCT Jiera-
JTU3AIUH TTACCUBHOTO MOBEACHUS, NCKITI0OYAT0-
IIer0 OMCK BapHAHTOB IS TOOPOCOBECTHOTO
MIOBEACHUS B OCYIICCTBICHUH TLTATEIKEH.

[Ipexpacuass murata u3 pemenust CAS
B Ka4yecTBE 3aBepIICHH OoJiee YeM OTHO3HAY-
HO MOJYEPKUBACT CTPOTOCTD MOAXOAA K OICH-
ke force majeure: «... apOMTpak He XKeyaeT
MIPEYMEHBIIATh SKOHOMHYECKHE TTOCIECICTBHS
maggemun COVID-19. Tlocnennsis mpuBena
K CephE3HBIM IOTPSCCHHSIM B OpPraHU30BaH-
HOM CIIOpTE, BBEpIiIa MHOTHE KIyOBI U CIIOp-
TUBHBIC OpPTraHM3allHd B JKOHOMHYECKUH
KpU3UC WIIM TIOABENIAa UX K JIKOHOMHYECKOH
nponactu. OmHAKO IS TMPHOCTAHOBIICHHS
WCIIONTHEHHS JIOTOBOPHBIX 0053aTENbCTB He-
JIOCTaTOYHO MPOCTO COCIATHCS HA MAaHIEMHIO
B rienioM. Ckopee, JOIDKHUK JOJDKeH J0Ka3aTh,
YTO U3-3a MAHAEMUHU OH BPEMEHHO HITH ITOCTO-
STHHO HE MOT JIMYHO BBITIONIHUTH CBOH 00s13a-
TenbeTBay . [loxkanyi, 6ecCropHO, 4TO JTI000H
WHOH TIONIXOI, IIPUBEI OBI K MapaJoKCaTbHOMY
U, TJIABHOE — OIACHOMY IS IOTOBOPHOH cTa-
OMIIBHOCTH OTHOIICHUH MKy (yTOONBHBIMH
KIIy0aMH pe3yJbTaTy, KOTIa HaJlndare JT00T0
IJI00aBHOT0 HETATHBHOTO COOBITHS TpH3HA-

¢ Arbitration CAS 2010/A/2144 Real Betis Balompié SAD v.
PSV Eindhoven, award of 10 December 2010, para. 45. URL:
https:/jurisprudence.tas-cas.org/Shared%20Documents/2144.
pdf

7 Arbitration CAS 2021/A/8277 Yeni Malatyaspor FK v. A.,
award of 27 April 2022, para. 95. URL: https:/jurisprudence.
tas-cas.org/Shared%20Documents/8277.pdf
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BaJIOCh ObI aBTOMAaTHUYECKH Kak force majeure,
HE3aBUCHMO OT KOHKPETHBIX 00CTOSTEILCTBE,

2. Paccmarpusaer Ju [lanara

00CTOATEJbCTBO HENPEOJ0JIUMOI CHJIBI CTPOTO,
corIacHo ycrosiuelicsi npaktuke CiopTuBHOro
apOMTPa’KHOIO Cya, He NM03BOJIsISi MHOCTPAHHBIM
KJIy0aM J1erko npeoao/ieBaTb rpaHuIly
JOKA3bIBAHUS HAJIMYHUS TAKOIO 00CTOSITe/ILCTBA?

2.1. Omka3 unocmpanHbIX Kiy0606

om 000pocogecmHO20 NOUCKA I0PUOUYECKUX
603MOdICHOC N 011 NEPEBOOA POCCUIICKUM
KOHmpazenmam cymm, RPULUMAIOWUXCA
no mpancgepnvim KOHMPAKMam

WNHocTpanHble (yTOONBHBIC KiIyObI 3a-
SIBISUTA  TIPAaKTHYECKU HICHTUYHBIE 00CTOSI-
TenbCcTBa B KadecTBe force majeure, Bcerma
CBSI3BIBAS UX C TAK HA3BIBACMBIME CAHKITUSIMHU.
PaccMoTpuM maHHBIC apryMEHTHI H UX OIICHKY
[TamaToif B XpOHOIIOTHIECKOM TIOPSIIKE.

B mepBom u3 nmen (FC Rostov mporus
Norwich City FC) unOCcTpaHHBIH KIy0 yKa-
3BIBAJI, UTO IUTATEK HE MOT OBITH IEpEBEICH
B CBSI3H C MEKyHAPOIHBIMH CAHKITUSIMH B OT-
HOIIICHUU poccuiickux O6ankoBy»’. OgHako ITa-
JaTa IMpHUILIa K BEIBOIY, YTO H3-32 OTCYTCTBHS
JIOKa3aTeIbCTB, O00SM3aHHOCTH IMPEACTABICHIS
KOTOPBIX BO3JIATaeTCsl Ha YTBEPXKIAIOUIYIO
0 HEMPEOAOIIMMON CHJIE CTOPOHY, OTBETUHK
He OymeT OCBOOOXKJIEH OT BBHIIIOIHEHHS CBO-
X (pUHAHCOBBIX 0053aTENBCTB, BHITCKAIOMINX
u3 TpaHchepHOro KoHTpakTa ',

B cnenyromem u3 criopos (FC Lokomotiv
Moscow mnpotuB Atalanta B.C. SPA) wuHO-
CTpaHHBIH (hyTOONBHBIN KIYO BBIABHHYI TPH
apryMmeHTa, OyaTo OBl TONTBEPKIAIOIINX Ha-
JHYUE HempeoaonnMoit cuiibl!'. Bo-mepBbiX,
poccuiickuii 6aHK Kiry0a HaXOIHIICS MO CaHK-

8 Arbitration CAS 2021/A/8022 Muangthong United v. Cezar
Diniz Pereira Roque, award of 21 April 2022, para. 100. URL:
https://jurisprudence.tas-cas.org/Shared%20Documents/8022.
pdf

® FC Rostov, Russia vs. Norwich City FC, England. 2 August
2022, para. 21. URL: https://digitalhub.fifa.com/m/4ce991a-
6bef333b0/original/Antonsen-Normann_02082022.pdf

10 Ibid, para. 21.

" FC Lokomotiv Moscow, Russia vs. Atalanta B. C. SPA, Italy.
29 September 2022, paras 26-26. URL: https://digitalhub.fifa.
com/m/3a47a900b4fcbd91/original/Miranchuk 29092022.
pdf

uusiMU. Bo-BTOpBIX, aHAJOrMYHAsl CUTYyalus
OTHOCHJIACH W K JIOIOIHUTEILHOMY OaHKY,
yKa3aHHOMY pOCCHHCKHM KiyOoMm. Haxonerr,
WHOCTPAaHHBIN KIy0 yTBEep:Kaal, 9TO HE MO-
KET OCYIIECTBHUTH IJIaTEX B «OaHKU HE IIOJ
CaHKIUSIMI», TOCKOJIBKY 9TO SBUJIOCH OBI Ha-
pymennem crarbu 12 TlocranoBnenust Cose-
ta EC 833/2014 («1eATeabHOCTD, MEIbI0 HIH
pe3yIaBTaTOM KOTOPOH SBIsICTCS 0O0XOm 3a-
peToB, coaepxamuxcs B IloctaHoBIEHUNY),
U oziBepresi Obl CEPbe3HOMY PHUCKY «BTOPHY-
HBIX caHKIui» 2. OnHako [lanxata 060cHOBaH-
HO COYJia, YTO OTBETYUK HE BBIIIOJHUI CBOE
OpeMmsi TOKa3bIBaHUsI B OTHOIICHUH 00sI3aHHO-
CTH JOOPOCOBECTHO MPIIIOKUTH «MaKCHMaIb-
HbIE YCHIIMS», IOCKOJIBKY TIOCTOSTHHO OTKAa3bl-
BAJICS BBIILJIATUTH CHOPHYIO CYMMY, CCBhLIAsCh
MCKIJIFOYHMTENBHO HAa HaJIn4Ke caHkiuii '’ Ho-
CTpaHHBIH KIy0 HE MPEeNcTaBHJI H JOKa3a-
TEJBCTB, YTO MPEANPUHUMAI HONBITKH MPO-
M3BECTH IIJIATEX B IPyrue OaHKH, YKa3aHHBIC
POCCUMCKMM KOHTPAareHTOM, WJIM YTO €ro
COOCTBEHHBIH OaHK O0TKAa3aJcs OT IPOBEICHUS
orepanuil ¢ yka3aHHbIMM OaHKaMu. XOTs OT-
BETYHK oOpamiayics 3a mpoecCHOHATHLHBIMU
pPEKOMEHJalUsIMU OTHOCHUTEIBHO TOrO, Kak
OCYLIECTBUTH BbIILIATy, [lanaTa 060CHOBaHHO
HE couJia M 3TO JOCTATOYHBIM [JJIsl I0Ka3bIBa-
HUS «MaKCUMAaJIbHBIX YCHIIHUI» MO cOoOIIoNe-
HHUIO CBOETr0 0043aTeNIbCTBA U BO3SHUKHOBEHUS
00CTOSITEIbCTBA HEMIPEOIOTMMON CHITHI .

B tpersem u3 pemenuii (PFC CSKA npo-
tuB West Ham United FC) oTBeTymnk oTKa3a1cs
OCYIIECTBUTH IIJIATEX: «... OAHK OBLT M OcTa-
€TCS HE B COCTOSIHUU IPOM3BECTHU BBHIILIATY
poccuiickomy KiyOy, HE3aBUCHMO OT TOTO,
OTKPOET JU TIOCIECAHUU IPYTod OaHKOBCKUH
cYeT, YTOOBI MOMBITATHCS OOOUTH CaHKIIUU» .
Ha ocHoBanuu ummeromuxcsi B Jene Jokaza-
TEJIBbCTB, CYLIECTBOBaJa BO3MOYKHOCTbH BbI-
IJIATUTh YKa3aHHYI0 CyMMY, €CITH «ObLia OBl

12 FC Lokomotiv Moscow, Russia vs. Atalanta B.C. SPA, Ita-
ly. 29 September 2022, para. 47. URL: https:/digitalhub.fifa.
com/m/3a47a900b4fcbd91/original/Miranchuk 29092022.
pdf

13 Ibid., paras 63-64.

14 Ibid.

5 PFC CSKA, Russia vs. West Ham United FC, England. 31
March 2023, paras 7, 10, 11, 26, 29. URL: https://digitalhub.
fifa.com/m/5564886549ed51e6/original/Vlasic_31032023.
pdf
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BbIJIaHA JIUIICH3US, IIPEJAOCTABICHHAS yIIPaB-
JICHWEM TIO TPUMEHCHHUIO ()MHAHCOBBIX CaHK-
ouit», U eciu OBl «JalbHEUIIasi IPOBEPKay,
IoKa3aja, 4To IJIaTeX He HapyIIaeT CAHKIIHH.
[To muenwuro [TanaTel, ”HOCTpaHHBIH (Y TOOIIB-
HBIA KJIyO MOT TIOIBITATHCS MOMYYUTH TaKyIO
JTUICH3UIO, Yero He cIeJal U MOTOMY HE CMOT
JOKa3aTh HaJTM9He 00CTOSATEIBCTBA HEIPEOI0-
JTUMOU cuIthl '°.

B uwerBeprom nene (PFC CSKA mpoTtus
FC Basel 1893) wHocTpaHHBII (HyTOONBHBIN
KIIyO yTBEP)KIAl, YTO TIOCKOIBKY OBLIH «BBE-
ICHBI CAaHKIUW» MPOTHB POCCHICKHX OaHKOB,
BBEITTOJTHEHHE MM CBOCTO 00s3aTEIhCTBA POC-
CHIICKOMY KOHTPAareHTy SIBIISICTCS HEBO3MOXK-
veiM'’. B otBer Ilanara 3amerunia, 4T0 OTBET-
YUK IIPOCTO MPEACTABUI KOPPECIIOHICHITUIO
0 TOM, YTO €ro 0aHK HE MOKET OCYIICCTBIISITH
mIaTexu B Poccuio, HE MPOIEMOHCTPHPOBAB,
OIHAKO, YTO WPEANPHUHSI «MaKCHMAalbHBIC
YCHIIHST» ISl BEITIOTHEHUST CBOMX (DHHAHCOBBIX
00513aTENBCTB, HAIIPUMED, H3YIHI APYTHE BO3-
MOYKHOCTH OIUIATHI HITU IPYyTHE CIIOCOOKI Iora-
LICHHS CYIIECTBYOIIEH 3a10JKeHHOCTH &,

B msarom crmope (FC Arsenal Tula vs.
Maccabi Petah Tikva Football Club) wHo-
CTpaHHBIH Py TOOIBHEIH KITy0 cchlIaics Ha TO,
YTO «BCE U3PAMIBCKUE OAHKH. .. SIHHOTIIACHO
OTKA3bIBAIOTCS OT JIOOBIX OaHKOBCKUX IIe-
peBOIOB MM OAHKOBCKHX YCIYT, CBSI3aHHBIX
C JMIOOBIM U3 POCCHUCKUX OaHKOB OO CyOB-
eKTOB, HAaXOJSIIUXCS T0J CaHKIUSIMN» ',
[To o6ocHoBanHOMY MHEHUIO [lanarel, oTBeT-
YUK HE BBITOIHUI CBOE OpeMs JTOKa3bIBaHUS
B OTHOIICHUY BBITIOTHEHUS 00sI3aHHOCTH MPH-
JOKHUTH «MAaKCUMAIJIbHBIC YCHITUS», TOCKOIBKY
OTKA3bIBAJICS BBIIUIATUTH CIOPHYIO CYMMY,
CCBUTAsICh HCKITIOYUTEIHHO Ha CYIIECTBOBAHUE
cankiuil. MHOCTpaHHBIH (PyTOONBHBIN KIIYO
HE TPEACTABII HUKAKUX JI0OKa3aTeNbCTB TOTO,
YTO MBITAJICS IIPOBECTH ILIATEXK JIN0O0, YTO €ro

'® PFC CSKA, Russia vs. West Ham United FC, England. 31
March 2023, paras 42-43. URL: https://digitalhub.fifa.com/
m/5564886549¢ed51e6/original/Vlasic 31032023.pdf

7 PFC CSKA, Russia vs. FC Basel 1893, Switzerland.
29 June 2023, para. 28. URL: https://digitalhub.fifa.com/
m/162ac03df3070596/original/Chalov_29062023.pdf

18 Ibid, paras 43-45.

19 FC Arsenal Tula, Russia vs. Maccabi Petah Tikva Football
Club, Israel. 3 July 2023, para. 14. URL: https:/digitalhub.
fifa.com/m/2f9bb3ad5c1d5dca/original/Banda_03072023.pdf

0aHK OTKa3aJics MPOBOJUTH ONEPAIlUU C POC-
CHICKMMHM KPEIUTHBIMH OpraHu3arusMu >,

Haxonen, B mectom nene (PFC CSKA
npotuB Udinese Calcio SPA) mHOCTpaHHBIN
KJIy0 TIpeNCcTaBUI J0Ka3aTelIbCTBa, YTO BCE
TpU OaHKa, C KOTOPHIMU OH CBSI3aJICSI, 3asBH-
JIY, YTO MEePEBOJI HE MOXKET OBITh OCYIICCTBIICH
W3-32 CAaHKIIHH JTaXKe TP COCTOSIBIIICHCS CMCHE
COOCTBEHHHMKA POCCHICKOTO KOHTpareHra’!.
HecMmoTpss Ha OTIMYHYHO OT MPEAbIIYyIIHX
CIIOPOB aKTHBHOCTH KJIy0a IO TIOHUCKY JIpy-
rux 0AHKOB, KOTOPBIC MOTJTH ObI OCYIIECCTBUTH
IUIaTeX, JaHHOE€ OOCTOSATENLCTBO HE OBLIO
npusHaHo [lamaroil yOeauTeNbHBIM JIOKa3a-
TEJILCTBOM B TOJIb3Y CYIIECTBOBAHUS HEIPEO-
JIOJIAMOM CHIIBI .

Kak ciemyet w3 npuBeACHHON MPAKTUKH,
[TamaTa mpuaepKUBaeTcs CTPOroro, aHajo-
THYHOTO apOHUTPaxKy, MOAX0Ja K MOHUMAHHIO
00CTOSITCIIBCTB HEMPEONOTUMON CHIIBI, CUH-
Tass HEOOXOJUMBIM BBITIOJTHCHHE 3aWHTEpe-
COBaHHOH CTOPOHON OpeMEeHH JIOKA3bIBAHHS
JOOPOCOBECTHOCTH KaK MPHUIOKEHHBIX «MaK-
CUMAaJIbHBIX YCUIIUI» TSI UCTIOJTHEHUS 00s13a-
TEJLCTBA, BIMSIONICH HA HCUEPIIAHNE BO3MOXK-
HOCTeW. BuauTcs, 4T0 OCHOBHasl MpoOieMa,
O0OBEIMHSIONIAS CUTYyallMd BCEX HWHOCTPAaH-
HBIX KJyOOB B pACCMOTPEHHOMN MPaKTHKE, KaK
pa3 B HEXKEJAHHWM MPEANPUHUMATh aKTHBHBIC
JICHCTBUS TIO MOUCKY B JICHCTBUTEIBHOCTH CY-
MIECTBYIOIIUX CIIOCOOOB OCYINECTBICHUS OaH-
KOBCKHX TPaH3aKIIH.

2.2. Opuoduueckan oyenka

Ilanamoii pakmoe pazmewienusn

UHOCIMPAHHBIMU KIyOaMU HA CHemax muna IcCKpoy
CBOUX HAUUOHATILHBIX HYMOOTBHBIX aAcCoyUayUl
unu npoheccUoOHaIbLHBIX CHOPMUGHBIX TUZ

CYMM 3a0071IICEHHOCM eIl 8 KaYecHnee HAONeHCale2o
ucnonunenus ooazamenscme

nepeo pocculickumu KOHmpazeHmamu

B 4eThIpéx M3 HIECTH CIOPOB WHOCTPAH-
HbIe (yTOOJIBHBIC KJIYOBl CUUTAIIN ITPABOMEP-

20 FC Arsenal Tula, Russia vs. Maccabi Petah Tikva Football
Club, Israel. 3 July 2023, paras 24-26. URL: https://digitalhub.
fifa.com/m/2f9bb3ad5c1d5dca/original/Banda_03072023.pdf
2l PFC CSKA, Russia vs. Udinese Calcio SPA, Italy. 11 July
2023, paras 49, 52. URL: https://digitalhub.fifa.com/m/{9b-
45d614c5e5d9/original/Bijol_11072023.pdf

2 Ibid, paras 63-64.
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HBIM HCTIOJTHEHHE CBOUX 00S3aTEIhCTB IEpe]
POCCHIICKIME KOHTPareHTaMu B popMe pa3me-
IICHUST CYMM, IPAYUTAIONIUXCS TI0 TpaHChep-
HBIM KOHTpaKTaMm, Ha cdeTra cBoux (pyTOOIB-
HBIX acCONMaNuil WU TMPO(EeCCHOHATFHBIX
JIUT.

Hanpuwmep, B nepsom nene (FC Rostov
npotuB Norwich City FC) poccutickuii kiy0
MOTYYUII OT CBOCTO MHOCTPAHHOTO HMapTHEpa
u ero (yTOONBHON accolManuy IMOATBEPK-
ICHUE TICPEYHCIICHUST 3asBICHHOH CyMMBI
Ha OAaHKOBCKHUI CUCT TOCIEIHEH, MOCKOIBKY
«IJIaTeX B POCCHICKUII OaHK B HAcTOSIICE
BpeMsI HEBO3MO)KEH M3-32 HAJOKCHHBIX MEXK-
JyHapOIHBIX CAHKITUI» 2,

B cnenyromem mo XpoHOIOTHH CHIOpe
(FC Lokomotiv Moscow nipotus Atalanta B. C.
SPA) uHOCcTpaHHBIH (QyTOOIBHBIA KIYO IMOMI-
TBEPOWI CBOIO TOTOBHOCTH «OCYIICCTBUTH
IJIaTeX Ha CHCIHATBHBIN ICKPOY-CUeT, Ha KO-
TOPOM CyMMa OyJeT XpaHUTHCS B MOIB3Y POC-
CHIIICKOTO KITyOa» .

B TpeTtheMm Jnene mHOCTpaHHBIH (yT-
OONBHEIA KIY0 «HE BO3pa)kall MPOTHUB TOTO,
g1008bI [lanara mpenmucana eMy NPOU3BECTH
MIEPEUHCICHNEe CYMMBI Ha CIICIHANGHBIA IIe-
TeBO# cueT, co3manHbii VDA, ¢ mocienyto-
Ieil BEITIATOH TOJBKO MOCTIE TOTO, KAK PEKUM
cankiuii BenukoOputanuu u CLIA Oyner
MIpEeKpamieH Wil U3MEHEH Ha YCIIOBHSX, TO3BO-
JSIOMIUX TTPOU3BECTH TAaKOBYIO B IIOJIB3Y POC-
CHICKOTO KITyOa» >,

Hakonen, B 4eTBEPTOM H3 CIOPOB
WHOCTPAHHBINA (PYTOONBHBIN KIy0 3asiBHII, UTO
UM OBIJIO 3aKJTI0UCHO «cornamenue co llIBei-
napckod  GyTOOJIBHON JUTOH O TPHHSATHU
B JOBEPUTEIBHOE YIIPaBICHUE HA ICKPOY-CIET
CYMMBI HEBBHITIONIHEHHBIX TpaHC(EepHBIX 00s-
3aTeNIbCTB Mepe]] POCCUUCKUM KIyOom» 6.

3 FC Rostov, Russia vs. Norwich City FC, England. 2 August
2022, para. 9. URL: https://digitalhub.fifa.com/m/4ce991a-
6bef333b0/original/Antonsen-Normann_02082022.pdf

2 FC Lokomotiv Moscow, Russia vs. Atalanta B.C. SPA, Ita-
ly. 29 September 2022, para. 10. URL: https://digitalhub.fifa.
com/m/3a47a900b4fcbd91/original/Miranchuk 29092022.
pdf

% PFC CSKA, Russia vs. West Ham United FC, England.
31 March 2023, para. 29. URL: https://digitalhub.fifa.com/
m/5564886549ed51e6/original/Vlasic_31032023.pdf

26 PFC CSKA, Russia vs. FC Basel 1893, Switzerland. 29
June 2023, paras 11, 30. URL: https://digitalhub.fifa.com/
m/162ac03df3070596/original/Chalov_29062023.pdf

Bo Bcex paccMOTpeHHBIX Aenax Je-
TIOHUPOBAHUE CPEJCTB Ha CYETaX TPEThHUX
JIMI IPAaBOMEPHO He ObLIO Mpu3HaHo [lanaToi
JOOPOCOBECTHBIM HCIIOJHEHHEM [0 TpPaHC-
(bepHbIM KOHTpakTaM. [lonoxxenus Perimamen-
Ta OUDA 1o crarycy W mepexoaam UTPOKOB
(manmee — Permament OUDA) He HAAENSIOT
(yTOONIBHBIC aCCONMAlMA MU MPOQPEecCcHo-
HaJIbHBIE CIIOPTHUBHBIE JIUTH CTATyCOM «JIO-
BEPUTEIIBHOTO YIIPABIISIIONIETO» FIJIM  WHOU
AHAJIOTMYHON (YHKIHEH, OCBOOOXKTArOIICH
COCTOSIIIIME TIOJT WX FOPUCAUKIIUEH KITyOBl
OT WCIIOJIHEHUS B CPOK (PUHAHCOBBIX 00sI3a-
TEIIbCTB BCIIEJICTBUE TIEPEXOJIOB MPAB HA PEru-
CTpaIHIO UTPOKOB. B cuiy oTcyTCTBUS HaLIE-
JKaIel K TOMy HOPMAaTHUBHOM OIPE/ICIICHHOCTH
B Ha3BaHHOM Permamente u ®UDA HEe Mor-
na Obl BBICTYIIUTH B HEOOXOIMMOM KadeCTBE.
3aMeTnM, 94TO AOKTPUHAIHHO HCIIOJIH30BAHHE
CYETOB TPETHUX JIWI, JaKe MPUHAIJICKAINX
K MMUpaMUJie yIpaBieHus (yTOOIOM, IS HC-
KJTIOYCHHUsSI CBOEW OTBETCTBEHHOCTH TEPEN
KOHTPAareHTOM TI0 TpaHC(HEPHBIM 00s3aTelb-
CTBaM HE COOTBETCTBYET COJIEPKAHUIO TTPHUH-
numa pacta sunt servanda B pyKoBOsIIEH
npaktuke CAS.

3. UMmeeT JIn 1opuanveckoe 3HaAYEHNE

1Jis1 foka3biBaHus force majeure

MOMEHT 3aKJII0YeHHs TPAHC(EPHOTO KOHTPAKTA:
JI0 MJIH MOCJIe BBeIeHHs CAHKIIHIt

NpPOTHB yupeauTeneil poccuiickoro kiayba?

3asgBICHHBIA BOIPOC IOJHUMAJICS HHO-
CTpaHHBIM KJIyOOM B ojfHOM U3 perienuii (PFC
CSKA npotus Udinese Calcio SPA) u mnomny-
gyl OofHO3HA4YHBIA otrBer [lamarer «”Yiou-
He3e” OblIa CTOPOHOH, KOTOpas o00s3ayach
OCYLIECTBUTH IJIATEKHU CTOPOHE, HaXOAsIIEH-
Cs Ha MOMEHT 3aKJIIOYCHHS TpaHC(EpPHOTo
KOHTpaKTa IOA CaHKLUUAMM; Clel0BaTelb-
HO, IMEHHO OHa IMPHHIA Ha ceOsl OrpOMHBII
PHUCK OBITh IPUBJICUEHHON K OTBETCTBEHHOCTH
3a HEHCIIOJIHEHUE 0053aTeIbCTBY 2.

[lo3unus IOPUCIUKIMOHHOIO OpraHa Ha-
XOIUTCA B IOJHOM COOTBETCTBUM C IMPaKTH-
ko ctpororo mouumanusi CAS obcrosTens-

27 PFC CSKA, Russia vs. Udinese Calcio SPA, Italy. 11 July
2023, paras 63—64. URL: https://digitalhub.fifa.com/m/f9b-
45d614c5e5d9/original/Bijol_11072023.pdf

-1073 -



Natalia A. Sheveleva and Ilia A. Vasilyev. Fulfillment by Foreign Football Clubs of Obligations under Transfer Contracts...

CTBa HEMPEOAONMMON cHbl. Tak, BO3MOXXHO
COCIIaThCSl HA peIlieHUue apOUTpa)xa, COrjacHo
KOTOPOMY «... 3asiBJICHHE KJy0a 0 HACTyIlIe-
HUH (POPC-MaKOPHBIX OOCTOSITCIIBCTB H3-32
«TIOCJIEPEBOITIONIMOHHOTO Xaoca B TyHHce»
JIOJKHO TIoTepreTh Heynady. Kiy0 mommucan
JIOPOTOCTOSIIIINI KOHTPaKT B stHBape 2012 roma
M HE CMOT' JI0Ka3aTh, YTO IMpeAroaraeMas
HecTaObmIIbHOCTH B TyHHCce B (eBpane/mapre/
arpene 2012 roma oTnMYanach OT CHTyalluu
B stuBape 2012 roma» . MHOCTpaHHbIe KIyOHl,
3aKJII0YArOIIHe TPaHC(PEPHBIE KOHTPAKTHI T10-
CJIe BBEIICHUS CAHKIIMM, HE BIIPaBe CChLIATHCS
Ha force majeure, MOCKOJIBKY 0OCTOSTEIBCTBO
BBEJICHUS  HENPABOMEPHBIX  OI'PaHHYCHUU
B aJpec yUYpeauTeJed POCCHUCKHX KIyOOB
1100 (a) MPeIIIecTBOBAJIO BCTYIICHHIO B JI0-
TOBOPHBIE OTHOIICHUS, JTNO0 (0) COCTABIAIO
OOBEKTHBHBIA PHUCK, JIOTHUECKH CIICTYIONTUI
W3 TEOMOJUTHYCCKONW CHUTyallid W CaHKIUN
MPOTHUB PA3TUYHBIX CYOBEKTOB POCCHHCKOIO
ousHeca.

4. U3menser jiu ITanara HeycToiiky

B ¢hopme mTpada WM NeHu 3a HeUCNoJTHeHne

B CPOK MHOCTPAHHBIMHU (PYTOOJLHBIMH KJIYOaMu
00513aTeJILCTB M0 TPaHc(epHbIM KOHTPaKTaM?

B mepBom crope (FC Rostov mpotus
Norwich City FC) ITanara «B cBsi3u ¢ 0COOBIMH
0OCTOSITEIECTBAMH PACCMATPUBACMOTO IEIIa
ITOCTAHOBWJIA, «ITO HEYCTOHKa B (hopMe IIeHU
HE JI0JIXKHA TIPUCYKIATHCS 3asBUTEITION 2.

B cuenyromem pnene (FC Lokomotiv
Moscow mpotuB Atalanta B.C. SPA) Ilanara
OTMETHJA, YTO XOTS «... CTOPOHBI COTJIACO-
Bald B CT. 12 cornameHusi HEYyCTOWKY B pa3-
Mepe 7,5 % TOoIOBBIX B cIydae HEHCIIOIHCHHS
00513aTENbCTB.., YIUTHIBasE 00MIHe, HO BechMa
crenupuIecKue 00CTOATENbCTBA JAeja, IpPH-
MEHEHHUe mTpada IBIICTCI HECOPA3ZMEPHBIM»
U pelmia 3aMEHUTh TaKOBYIO «5 % TOIOBBIX
Ha IMPOCPOYCHHYIO CYMMY, HauyWHas C MaThl

2 Arbitration CAS 2016/A/4482 Etoile Sportive du Sahel
v. Leopoldo Roberto Markovsky & Clube de Regatas Brasil
& Fédération Internationale de Football Association (FIFA),
award of 25 November 2016, para. 109. URL: https:/jurispru-
dence.tas-cas.org/Shared%20Documents/4482.pdf

2 FC Rostov, Russia vs. Norwich City FC, England. 2 August
2022, para. 24. URL: https://digitalhub.fifa.com/m/4ce991a-
6bef333b0/original/Antonsen-Normann_02082022.pdf

HAIPaBIICHUS 3asABICHUS POCCHICKOTO Kiry0a
B [Tamaty» .

Haxownern, B Tpetbem cniope (PFC CSKA
npotuB Udinese Calcio SPA) [Tanara perwia,
9TO «B CBeTe (DAaKTHUCCKHX OOCTOSTEIHCTB
" akTUBHOTO moBeneHus ~Ynuueze” (1) Hey-
cToiika B (hopme mTpada, mperycMOTpeHHAS
TpaHC(EpHBEIM KOHTPAKTOM, HE NOJDKHA MpPH-
MEHATBCS;, W (2) HeycTolika B (opme IMeHu
B pa3Mmepe 5 % TONOBEIX Ha NMPOCPOUCHHYIO
CYMMY JOJDKHA MPHUMEHATHCS C IaThl BBIHE-
CCHMSI PEIICHUS J0 NaThl (PaKTHIECKON OILIa-
ThDy .

OTminyaercss OT TPUBEACHHBIX CIIOPOB
neno FC Arsenal Tula, Russia vs. Maccabi
Petah Tikva Football Club, nmpu paccmotrpenun
koToporo [lamaTta cHU3MIIA pa3Mep HEYCTOMKHU
B popme mTpada He B CHIIY HEKHX «OCOOBIX»,
«cnenu(GUIeCKUX» WIH «PaKTHIESCKUX» 00-
CTOSITENIBCTB, JTNOO «aKTUBHOTO ITOBEICHUS
CTOPOHBI-HAPYIIUTENS, a HM3-3a Hecopa3Mmep-
HOCTH TaKOBOH TIPU CYIIECTBYIOIIEM CpPOKE
3a0KeHHOCTH. Kak oTMedanocs B penieHun,
«@KEITHEBHBIN ITpad... HE MOXKET OBITh HEO-
TPaHUYCHHBIM TI0 BPEMEHH, B IPOTUBHOM CITy-
Yae CTAaHOBHUTCS CPOIXHH HEYCTOHWKE B (opme
neHn (KoTopast yxe Obljia HaunclIeHa U He MO-
J)KeT ObITHL Oomnee 18 % TomoBEIX B COOTBET-
CTBUH C TpakTukoil ®yTdonpHOrO TpHOYHATA
OUDA) u oTEHITUATBLHO MOT OBl TIPEBBICHTH
CYMMY 3aI0JKCHHOCTH. Takum oOpa3oM, Hey-
cToliKa B (hopme mTpada J0JKHA OBITH Orpa-
HUYEHA ATON BEIHECEHUS PEIICHMS» 2.

B mpoananm3upoBaHHOH NpaKTHKE HaMm
cienyeT oOpaTUTh BHUMAHHE Ha HECKOIBKO
CIIOPHBIX, CO3MAIOMINX PHCKH JJIS TTOCIIEI0Ba-
TENBHOCTH MPAaKTHKHA MOMEHTOB. Bo-TiepBBHIX,
KaK TaKoBas MpPOBEpKa pa3Mepa HEYCTOMKH,
BHE 3aBHCHMOCTH OT €€ (OpPMBI, Ha IIPEIMET
COpPa3MEpHOCTH COOTBETCTBYET ITOJXOJaM
CAS u ®yr6onpHOTO TpuOyHana. [Ipu stom

30 FC Lokomotiv Moscow, Russia vs. Atalanta B. C. SPA, Italy.
29 September 2022, paras 67-68. URL: https://digitalhub.fifa.
com/m/3a47a900b4fcbd91/original/Miranchuk 29092022.
pdf

3 PFC CSKA, Russia vs. Udinese Calcio SPA, Italy. 11
July 2023, para. 67. URL: https://digitalhub.fifa.com/m/f9b-
45d614c5e5d9/original/Bijol_11072023.pdf

32 FC Arsenal Tula, Russia vs. Maccabi Petah Tikva Football
Club, Israel. 3 July 2023, paras 28-29. URL: https://digitalhub.
fifa.com/m/2f9bb3ad5c1d5dca/original/Banda_03072023.pdf
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KPUTEpPUEM BBICTYIIA€T HE YaCTHOE MOHHUMa-
HUE «CIIPABETHBOCTHY apOUTPOM I apOu-
TpaMu, IPUHUMAIOLIUMHU PELICHUE, a UMEHHO
«HECOPa3MEPHOCTH» COMIACOBAaHHBIX CTOPO-
HaMU B JOrOBOpE HEOJIaronmpuUsTHBIX Mare-
pUAJIbHBIX MOCIEACTBUN ISl HapyLIMTENs
B CpaBHEHHUH C CyMMOil o0s13aTenbcTBa. [lpea-
CTaBJIsieTCs OECCIOPHBIM, UTO B PACCMOTPEH-
HbIX pemneHnsx > Ilanara He omepupoBaa
MPUHIUIIOM COPa3MEPHOCTH, OMHUPAsICh Kak
pa3 Ha MPOTUBOIOJIOKHBIE EMY CYOBEKTUBHO
OLICHUBAEMbIE KaTErOpUH «OCOOBIX 00CTOs-
TENBCTBY», «CIEIMU(PHIECKUX OOCTOSTEIBECTBY,
«(haKkTHIECKUX OOCTOSTEIBCTBY, «aKTHBHOTO
[OBEJIEHUsI CTOPOHBI». Bripouem, u B nocinea-
HEM U3 MPUBEJCHHBIX HAMH CIIOPOB** IO3UIIH-
OHHMPOBaHUE COPA3MEPHOCTU YEpe3 OrpaHu-
YEHHE HEYCTOMKHU AaToi BeiHeceHus [lamaTon
pEIICHHS TaK)Ke OCTaBISIET OOJBIIOE COMHE-
Hue. Kaxkercs HenpenoKHbIM, YTO TEM CaMbIM
IOPUCIUKIMOHHBI OpraH MCKJIIOUMI OJIHY
W3 TapaHTUH I HaJJIeXkKallero MCIOJHEHUs
WHOCTPAHHBIM KJIyOOM CBOMX HAapyIIEHHBIX
00513aTEeNBCTB, MIPABOMEPHO H30€KaBIINM Ha-
YUCJICHUS HEYCTOWKH B (popme mTpada.

B macrosimeM 0030pe MBI pacCMOTpEIH
pemenns [lamater mo xamobaM POCCHICKIX
KIyOOB O HEHUCIIOJIHEHUH WHOCTPaHHBIMU
KOHTpareHTaMu 00s3aTeIhCTB 10 TpaHC-
(epHBIM KOHTpPAKTaM H MOXKEM BEIJICITHTH
HECKOJIBKO I10Ka3aTeJbHbIX MOMEHTOB IIpa-
BOIPUMEHUTEIBHON MPAKTUKU: KaK IOJIOXKH-
TEJbHBIX, TAK U COMHHUTENbHbIX. [lociennue,
OylIeM HaIesThCs, HE TPHOOPETYT XapaKTepa
pyKOBOAsIIEH, HE JEMOHCTPUPYIOLIE paBHO-
r0 OTHOIICHHS K KIIyO0aM-KpeIuTopaM, Mpak-
THKH.

Bo-nepBrix, mnpaktuka Ilajmater mnoa-
Iep)KUBaeT TEe3UC O TOM, 4To force majeure
HE TIpeAHa3HA4YeH /IS OIpaBIAHUS JIIOOOH

3 FC Rostov, Russia vs. Norwich City FC, England. 2 August
2022. URL: https://digitalhub.fifa.com/m/4ce991a6bef333b0/
original/Antonsen-Normann_02082022.pdf; FC Lokomotiv
Moscow, Russia vs. Atalanta B.C. SPA, Italy. 29 Septem-
ber 2022. URL: https://digitalhub.fifa.com/m/3a47a900b-
4fcbd91/original/Miranchuk 29092022.pdf; PFC CSKA,
Russia vs. Udinese Calcio SPA, Italy. 11 July 2023. URL:
https://digitalhub.fifa.com/m/f9b45d614c5e5d9/original/Bi-
jol 11072023.pdf

3% FC Arsenal Tula, Russia vs. Maccabi Petah Tikva Foot-
ball Club, Israel. 3 July 2023. URL: https://digitalhub.fifa.
com/m/2f9bb3ad5cld5dca/original/Banda_03072023.pdf

HEOPESKHOCTH HIIM HETOCTATOYHOH OCMOTpH-
TEIBHOCTH CTOPOHBEI TPAHC(EPHOTO KOHTPAK-
Ta U HEe IPUMEHAETCA B ClIyyasx, KOrja Takoe
JIULO «... HE MPEANPUHUMAET pa3yMHBIX LIa-
OB MJIM KOHKPETHBIX MEpP HpPeIoCTOPOXKHO-
CTH JUISl IPEIOTBPALLEHUS UM OrpaHUUYCHUS
MOCJIEICTBUN  BHEIIHETO0  BO3JCHCTBHUSN .
PaccmoTpenHble B HacToslEel cTaTbe CHOPBI
YKa3bIBalOT Ha CJEJOBAHHME IOPUCIUKIIMOH-
HBIM OpPraHoOM CTPOrOMY IOAXOAY HpH ycTa-
HOBJICHHH OOCTOSATEIHCTB HEMPEOTOIUMOI
CHJIbI, HA MPOTSDKEHUU NECATUIIETUH Mocie-
JOBATEIBFHO (OPMHUPOBABIIEMYCS B IIPAKTH-
ke CAS. Bo Bcex pemieHusX WHOCTpaHHBIC
KJIyObl HE NPOAEMOHCTPUPOBAIU JOJIKHON
JIOOpPOCOBECTHOW aKTHBHOCTH, HEOOXOIUMBIX
«MaKCUMAJIBHBIX YCUIIHI» B IIOUCKE CIIOCOOO0B
TI0 BBITIOJTHEHUIO CBOMX 0053aTENBCTB B CPOK.
[IpuBogumble UMH OOCTOATENbCTBA TaK WJIU
HMHaye ObLIM COCPEeNOTOUYEHBI BOKPYT OI'PaHU-
YEHHOI'0 KOJMYECTBA IONBITOK MPOSICHEHUS
B OTJEJIBbHBIX HALIMOHAJIBHBIX KPEIUTHBIX Op-
raHU3alMsAX CUTYallUH C OCYIIECTBICHUEM I1e-
PEBOJIOB POCCUICKUM KOHTpareHtam. Jlpyrou
apryMEHT 3aIlUThl HHOCTPAHHBIX KIIYOOB OT-
HOCHUTEJIBHO JIEIOHUPOBAHMS HA CYeTax THUIIa
ACKPOY CBOMX HAIMOHANBHBIX (DYTOOIBHBIX
¢denepanuii WM MPOHECCHOHATBHBIX CITOP-
THUBHBIX JIUT, ABJISIOMIMXCS YJI€HaMU TaKUX ac-
COLMALUN, CYMM 3a/I0JDKEHHOCTEH HE TOJIBKO
HE J0Ka3bIBaeT MPUJIOKEHHE «MAKCUMAJIbHBIX
YCUJIHIf», HO U HE COOTBETCTBYET Perinamenty
OU®DA. Takue AeWCTBUSA BUIATCA CIIOCOOOM
MAacCKMPOBKM HHOCTPAaHHBIMH Kiy0aMu CBO-
€ro MacCUBHOI'O NOBEJEHMS B IIOMCKE CHOCO-
OOB OCYIIECTBICHHUS NEPEBOIOB POCCHICKIM
KOHTpareHTaM.

Bo-BTophix, BBefenHble EC HenpaBomep-
Hble OrpaHMuYeHHus (CaHKLUH) MPOTUB POC-
CUICKUX KPEIUTHBIX OpraHu3aluil U IopuIu-
YECKUX JIML, BBICTYHAIOIIUX YUPEIUTENIMU
(yTOONBHBIX KITyOOB, 000OCHOBAaHHO HE OBLIH
npusHaHbl [lanaToit B kauecTBe 0OCTOATENb-
CTBa HenpeonoauMoil cuibsl. Bo Bcex pac-

3 Arbitration CAS 2010/A/2144 Real Betis Balompié SAD v.
PSV Eindhoven, award of 10 December 2010, para. 41. URL:
https:/jurisprudence.tas-cas.org/Shared%20Documents/2144.
pdf; Arbitration CAS 2021/A/8022 Muangthong United v.
Cezar Diniz Pereira Roque, award of 21 April 2022, para.
88. URL: https://jurisprudence.tas-cas.org/Shared%20Docu-
ments/8022.pdf
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CMOTPEHHBIX PEIICHUSX OIPaBAaHHO HE CO-
CTOSIJIOCH HCKJIIOUEHHS W3 IPHHIHIA pacta
sunt servanda, ¥ WHOCTpaHHBIC (YTOOTHHBIC
KIIyOBbI ObLTH 00sI3aHBI BEPHYTHCS K HCIOTHE-
HUIO CBOUX 00S3aTENECTB MEepel POCCUHCKUM
KOHTpareHTamu. B To ke Bpems [lamara, X0Ts
¥ Tojiepkaia nmpuHIun bona fide kak o0y-
CIIaBIUBAIOMIANA  «MaKCHMAaIbHBIC — YCHIIUS
CTOPOH CHIENKH, HO TMPHIIIa K BBEIBOIY, YTO
WHOCTPaHHBIH KiIyO, KOTOPHIM MOcie Hava-
ma CBO 3akiroumn TpaHc(epHBIH KOHTPAKT
7 00s3aJICsl OCYIIECTBUTH IIJIATEX B IIOIB3Y
poccuiickoro Kiry0oa, B OTHOIICHHH YYpeIu-
Tenst kotoporo co ctopoHsl EC BBemeHB He-
IIpaBOMEpPHBIC OTPAHUYCHUS, TODKCH HECTH
PUCK OTBETCTBEHHOCTH 3a HEUCIIOJIIHCHHE
cBoero ooOs3arenscTBa. OMHAKO BUAUTCS, YTO
Takoe pelreHue HeogHo3HadHo. C OmHOU CTO-
POHBIL, TOAAEPKaH MPUHIUI JOOPOCOBECTHO-
CTH, B3aMMOCBSI3aHHBIH C 3alpeTOM Ha IIpPO-
TUBOPEYHBOC TIOBEICHHE: OCBEIOMIICHHOCTH
MHOCTPAHHOTO KIIy0a O CaHKIHAX, HE TIpe-
MATCTBYIOIIAX 3aKIIOUECHUIO TpaHCEepHO-
ro KOHTpaKTa, HE MO3BOJIIET BIOCICACTBUU
yTBepxkaath o force majeure. C apyroif cTo-
POHBL, CJEOyeT BBINCIUTH W IOSBHBIIMICS
Omaronmapsi pemeHIIO PUCK MPHU3HAHUS B TIEp-
CIIEKTHBE MIPAKTUKH HETIPAaBOMEPHBIX OI'PaHU-
4yeHHU B KadecTBe force majeure, MOCKOIBKY
IOPUCANKITHOHHBIA OpTaH HE TOIBEPT UX KPH-
TUYECKOH OICHKE B Ka4eCTBE HEMPEOIOIUMO-
T'O TIPEMSTCTBUSL.

B T0 xe Bpems Ilamara B psae pemieHuit
MIPOAEMOHCTPUPOBaTa HEOOOCHOBAaHHBIA OT-
Ka3 OT COONIOJCHWS MpHHIOHIA pacta sunt
servanda B ciIydae HEyCTOWKH 3a MPOCPOUKY
WCTIONHEHUS 00s3aTenbeTBa. Tak, OoueBHIHA
HEOIPEICICHHOCTh OCHOBAaHUI W METOIVKH,
ncronb30BaHHEIX [lamaroif, 4ToOB 00OCHO-
BaTh (a) HEIPUMEHIMOCTH HEYCTOMKH B popMe
mrpacda, (0) «copazMepHOE» CHUIKCHUE MPO-
[IEHTa HEYCTOWKHU B (pOopMe TeHH, (B) H3MCHE-
HUe cpoka HauucieHus nenu. [Ipu sTom, cie-
Iys IBEHIIApPCKOMY TIPaBY, aKTyaJIbHOMY IS
[lamatel, ma)ke eCIU TEHU SIBISIOTCS TLIATON
3a TI0JIb30BAaHUE JOJDKHUKOM UYKHMH JICHEK-

HBEIMH CPEICTBAMH, a HEYCTOWKa BBICTYIIACT
(dopmoil KoMIleHCalnu YOBITKOB KpemuTopa
(Krechetov, 2013: 247), Bompoc o JOMYCTH-
MOCTH YCMOTPEHHS FOPUCINKIHOHHOTO Opra-
Ha MO-TIPEKHEMY COXpaHSET aKTyaJIbHOCTE.
AMopdHBIE  «0COOBIE  OOCTOSATEILCTBAY,
«cnenn(puvecKkne O0OCTOSITETBCTBAY, PABHO
KaK «aKTUBHOE IIOBEJCHUE CTOPOHEI», U TEM
Ooiee He Ha3BaHHBIC «(aKTHUECKUE OOCTOS-
TENBCTBAa» TPEeOyeMyIo IS TPaBOIIPUMCHHU-
TEJNBHOU MPaKTUKH HOPMATHBHYIO O peesIcH-
HOCTBH HUKAK HE MPUBHOCAT. Tak, Bce peIIeHs
HE OTIWNYAINCH CHEHU(PUKON OOCTOSATEIBCTB!
WHOCTPaHHBIC KIYOBI HE TPEATPHHIMAIHN 10~
OpPOCOBECTHBIX YCHUIIUI IO HCIIOTHEHHUIO CBOUX
00513aTEeNbCTB, MPEATIOYNTAsT TTACCUBHOE ClIe-
JOBAaHUE OTBETaM CBOCH KPEIWUTHOH OpraHu-
3aIHH.

OTtnenpHOE OECIOKOMCTBO IS TIePCIICK-
TUBBl  TPABOIPUMCHHUTEIBHOW  IPAKTHKHU
ocTaBisieT oTKa3 [lamaTel B omHOM W3 CIHO-
POB IO TIPUMECHEHUIO CIIOPTUBHBIX CAHKIIHIA,
MIPEeIyCMOTPEHHBIX cTaThel 12bis Permamenta
OUDA: «mmena mecTo 000CHOBaHHAS TPO-
CpoUKa IUTaTeXa... CIeIOBaTeIbHO, TpeOoBa-
HUsI, YCTaHOBIICHHBIE CTaThel 12bis, B JTaHHOM
ciiydae He COOMOIeHbI» ™. J[aHHYI0 CTaThiO
TPYAHO MEPEOLECHUTH: OHA MPEIyCMaTPUBACT
CTIIOPTUBHBIC CAHKIIUHU, KOTOPbIE MTPUMEHSIOT-
Csl K KITy0aM-IOJKHIKAM, BEICTYTIAst KaK caep-
JKUBAIOIIEH (10 TOSBICHUS 3aI0JDKCHHOCTH),
Tak M OOECIeUHTENBHON (TOcie 3aJ0JIKCH-
HOCTH) TapaHTHEH COONIONCHUS CyOBEeKTaMHU
(hyTOOIa 0053aTEIBCTB IO TPaHC(HEPHBIM KOH-
tpaktam (De Weger, Vrolijk, 2017). Ilo cyru,
MIPaBONPUMEHHUTETh CHOBA IIPU3HAI 32 HEmpa-
BOMEPHBIMH OTPaHUYCHUSMH IPOTUB pPOC-
CHHICKHX KPEOUTHBIX OpPraHU3aIlUil XapakTep
00CTOSITEIbCTBA HEIPEOJOIHMON CUJIBI, XOTS
U OTPaHHYCHHOTO MIPUMEHEHHUS, — TOIBKO IS
OTKa3a OT IPUMCHEHUs YCTaHOBICHHBIX Ha-
3BAaHHOM cTaThell PermaMeHTa CaHKIIUH.

3¢ FC Arsenal Tula, Russia vs. Maccabi Petah Tikva Football
Club, Israel. 3 July 2023, para. 30. URL: https://digitalhub.
fifa.com/m/2f9bb3adSc1d5dca/original/Banda_03072023.pdf
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Mocrkogckuti eocyoapcmeenvitl I0puoudecKutl yHugepcumen

umenu O. E. Kymaguna (MI'FOA)
Poccutickas ®edepayus, Mocksa

AHHOTanus. L{edp cTaTbu — BEISBICHUE U H3yUCHHE 0COOCHHOCTEH 00paIieHus
B3BICKAaHU B IPOLIEAypax OAHKPOTCTBA Ha MU(PPOBHIC aKTHBEI KaK dJIEMEHT KOHKYPCHOU
MacChl HECOCTOATENHHOTO JOKHUKA. Heo0XoquMOCTh HCcIenoBaHus 00yCIIOBICHA
I POBHU3ALIEH HMYIIECTBEHHBIX MPaB, ITUPOKIM PACIIPOCTPAHCHIEM B CYZICOHOM MpaKTHKe
TIOTIBITOK OOpaIeHusI B3bICKaHUS Ha IH(POBHIC TIpaBa, JAKyHAMH B 3aKOHOIATEIIEHOM
PETYITUPOBaHUH TOPSIKA TAKOTO OOPaICHUs, OTCYTCTBHEM JOKTPHUHAIBHBIX Pa3paboToK
0 MaHHOH mpobieme. Vcmonp30BaHbl 00IICHAYIHBIC (aHATN3, CHHTE3, ACTYKITUS)
1 YaCTHOHAYYHBIE (TE€JICOJIOrHYECKOe TOJIKOBaHUE, IPOrHO3UPOBAHUE) METO/IbI IO3HAHHS.
Crenmanpl BEIBOABI 00 HMYIIECTBCHHON MPHUPO/IE UPPOBHIX MPaB, 0 HEOOXOIUMOCTH
HX BKJIIOYEHMS B KOHKYPCHYIO Maccy JAOJDKHUKA HE3aBHUCUMO OT HaJIMYUs IPABOBOIO
PETyIUpPOBaHUS OTACIBHBIX BUIOB NH(POBBIX MPaB. YIEIeHO BHUMAaHUE 0COOCHHOCTSIM
oOparieHus B3bICKaHMs Ha IU(PPOBHIE aKINH, TH(PPOBLIE TIPaBa, HHPPOBYIO BATIOTY
U KPUIITOBAIIOTY, & TAK)KE OTPAaHWUYCHUSIM Ha BOBJICUCHHE UX B 000poT. OnpenencHb
MpaBOBasi MPUPOAA KPHUIITOBATIOTHI, 0COOEHHOCTH e¢ 00paleHns B BUPTYalbHOI cpere,
QHOHMMHOCTbD TIpaB Ha Hee. Pe3toMupyeTcs, 4To BKIIOUEHHE KPUIITOBAIIOTHI B KOHKYPCHYIO
Maccy HECOCTOSITEIFHOTO JOJDKHHUKA JIOITyCKACTCS TPU TPEACTABICHUN apOUTPasKHBIM
YHPaBJISIOIINM JI0Ka3aTeIbCTB €€ MPUHAIEKHOCTH JOJDKHUKY.

Kuaruesble c10Ba: 1iu(ppoBbIc aKTUBBI, 00BCKTH TPAKIAHCKUX MPaB, MU(POBHIC
(bMHAHCOBBIC AKTUBHI, AKIINH, IIM(POBAs BAIIOTA, KPUIITOBATIOTA, IPOIIEAYPHI OAHKPOTCTBA,
oOparlieHre B3bICKaHMSL.

Hayunas cnenuanbHOCTh: 5.4.4 — conuanbHasi CTPYKTypa, COLHATbHbIE HHCTUTYTHI
U npouecchl; 5.1.3 — yacTHO-TTpaBOBbIE (LIMBUIUCTUYECKUE) HAYKH.

Lntuposanwue: [llumvapesa T.I1., Enpkosa E. E. LlndpoBsie akTHBBI Kak 00BEKTHI B3BICKAHHS B IIPOLIETypax
OankpotctBa. JKypr. Cub. edep. yn-ma. I ymanumapuwie nayxu, 2024, 17(6), 1078—-1087. EDN: PXILRH

Beenenne

B smioxy BceoObemItroNel 1udpoBu3a-
WY 3HAYUTEIHHBIC H3MEHEHHUS TPOUCXOISIT
1 B c(hepe HeCOCTOSTENFHOCTH U3-32 TIOSIBIICHUS
umyIiecTBa B iudpooit popme. Lndpossie
AKTHBEI BXOISIT B COCTaB HMYIIECTBA JOKHUKA
1, HECOMHEHHO, SIBIISTIOTCS 00HEKTOM B3BICKaHUS
II0 €ro JIOJITaM B IpoIeaypax 0aHKPOTCTBA.
Onnako oOpaieHne B3bICKaHUs Ha ITUPPOBEIC
(bMHAHCOBBIE AKTHBEI OTIMYACTCS 3HATUTEITHHOM
CIIO)KHOCTBIO B CBSI3U C UX MUPPOBOH popMoH,

0CcoOeHHOCTIMH 000pOTa, MPOOEIIaMu B 3aKO-
HOZATEebCTBE.

ITo muenwuto JI. A. HoBocenosoii, O.T. Ilo-
NeKaeBa, «IIpU3HAHHE IU(PPOBOTO aKTHBA Ca-
MOCTOSITEIIEHBIM 00BEKTOM IIpaBa U 000opoTa
MBICITIUMO HCKIIIOUUTEIBHO MIPH YCTaHOBIIC-
HHAH MEXJy HUM U BBIPa)KCHHBIM B HEM 00b-
eKTOM IOpUINYIEeCcKOH cBs3H...» (Novoselova,
Polezhaev, 2020: 167). [laneko He BO Bcex Cy-
gasiX TaKasi IPaBoBasi CBSI3b MOXKET OBITH JIETKO
YCTaHOBJICHA.
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[HuppoBble aKTUBBI JOCTATOYHO Pa3HO-
00pa3Hbl, B 3aKOHOJIATEIILCTBE COACPKUTCS
JUIITH UX TIPUMEPHBINA TIepedeHb. MHOTHE BUIBI
IU(PPOBBIX AKTUBOB HE TTOJTYYHIIN ITOKA 3aKOHO-
JIaTETBHOTO 3aKPEIJICHU ST, UMEIOTCS JIAKYHBI
B IIPABOBOM PETYJIHPOBAHUN 000pOTa IIUPPOBBIX
(PMHAHCOBBIX aKTHBOB.

B nmokmame banka Poccumm «PaszButue
peiHKa [HQPOBBIX (UHAHCOBBIX aKTHBOBY
2022 roma BBIIETCHBI CIEAYIONIUE WX BHUJIBI:
TOKEHU3WPOBAaHHbBIC (DMHAHCOBBIC HHCTPYMCH-
TBI, 0O€eCIeYeHHbIE CTENOIIKOMHEI, HEB3aUMO-
3ameHsiembie TokeHbI (NFT).

MOKHO MPHUBECTU U JIETAIbHBIE KJIACCH-
(ukanuu TUPPoBHIX aKTHBOB. DeiepalibHbIN
3akoH OT 31 uronst 2022 1. Ne 259-03 «O nud-
POBBIX (DMHAHCOBBIX aKTHBAaX, MH(PPOBOU Ba-
JIFOTE ¥ O BHECEHUW M3MEHEHHUH B OTACIBLHBIE
3aKOHOAaTenbHble akThl Poccuiickoit denepa-
Uy (Janee — 3aKoH O IUPPOBBIX (HUHAHCO-
BBIX aKTHBAX) COJICPKHUT MOHATHE ITUPPOBBIX
(mHaHCOBBIX aKTHBOB (nanee — LIMA) B Buje:
nu(POBBIX TMpaB, BKIIOYAIOIIMX JICHEKHBIC
TpeOOBaHUS; BO3MOXHOCTH OCYIIECTBICHUS
MpaB IO SMUCCHOHHBIM IICHHBIM OyMaram;
MpaB y4yacTHs B KamuTaje HEemyOIuIHOTO aK-
IIHOHEPHOTO O0IIecTBa; IpaBa TpeOOBaHUS
repelayl SMUCCHOHHBIX IIEHHBIX Oymar (4. 2
cT. 1). O6opot LIPA mpousBoauTcst B HHPOP-
MAaIlMOHHOM CHUCTEME C HCIIOJb30BAaHHUEM TEX-
HOJIOTHH PACIIPECIIEHHOTO peecTpa.

C.A Kapenmna oTMedaeT, 4TO «CO3J/IaH-
HOE TIPaBOBOE pEryJUpOBaHHE IUPPOBBIX
(PMHAHCOBBIX AKTHBOB HAIPABICHO, IPEK]IE
BCETO, HA YCTAaHOBJICHHE AITOPUTMOB TOCY-
JIAPCTBEHHOTO KOHTPOJISI 3a 3MHCCHEH U 000-
pOTOM TOKEHOB KaK CPEICTBOM TIPHUBJICUCHUS
kanuTajios...» (Karelina, 2023: 83).

Hapsiny ¢ Oe3HaJuYHBIMHU JCHESKHBIMH
cpelcTBaMH B 000pOTE BCE dYalle HCIOJb-
3yIOT HMUQPPoBYI BaioTy. KakoBa mpupona
nH(GPOBOI BAIFOTHI, KaKHe QYHKIIUH OHA BbI-
MOJTHSIET, BO3MOXKHO JIM €€ BKIJIIOUEHHE B CO-
CTaB KOHKYPCHOH MacChl HECOCTOSATEIHLHOTO
IOJKHAKA?

CormacHo JeTajgbHOMY  OIPEJCICHHIO
(4. 3 ct. 1 3akoHa 0 MU(GPOBBIX (PHHAHCOBBIX
akTuBax) nudpoBas BajIOTa — 3TO COBOKYII-
HOCTh JJICKTPOHHBIX JaHHBIX (mH(pPOBOrO
KOJIa WJIH 0003HAYCHHSI), COJCPIKAIIMXCS B HH-

(hopMaIMOHHOM cHUCTEMe, KOTOpbIe Mpeiara-
FOTCS ¥ (MJTH) MOT'YT OBITh IPHUHSTHI B KAUECTBE
CpE/ICTBA TLIATEKa, HE SIBISIIOMIETOCS JICHEK-
HoH enuHuIeil Poccuiickoit denepanuu, HHO-
CTPAaHHOTO TOCyAapcTBa W (WJIM) MEXITyHa-
POAHON NEHEKHOU UM PAaCUeTHON €IUHULIEH,
" (VJIM) B Ka4eCTBE WHBECTUIINH, U B OTHOIIIE-
HHUHM KOTOPBIX OTCYTCTBYET IIMIIO, O0s3aHHOE
mepes KaxJbIM 00JiajaTesieM TaKhuX 3JIeK-
TPOHHBIX JIAHHBIX, 32 UCKIIFOUEHHUEM OIepaTo-
pa u (Wiu) y3710B HHOOPMAITMOHHON CHCTEMBI,
00s13aHHBIX TOJBKO 00ECIIEYMBaTH COOTBET-
CTBHE TIOPSIKA BBIMTYCKA ITUX DIIEKTPOHHBIX
JIAHHBIX W OCYIIECTBJICHUS B MX OTHOIICHUH
JICHCTBUM 110 BHECEHUIO (MI3MEHEHHUIO) 3aITHCEH
B TaKkyr HWHQPOPMAIIMOHHYIO CHCTEMY IO ee
TIpaBHIIAM.

@denepallbHBIM 3aKOHOM OT 2 aBrycTa
2019 . Ne 259-®3 «O mpuBICYEHUU HHBE-
CTUIIMH C WCIOJH30BAHUEM HMHBECTUIIMOHHBIX
mIaTpopM M O BHECCHHH W3MEHEHUH B OT-
JIeNbHBIC 3aKOHOAATEIbHBIC aKThl Poccuiickoit
®denepannm» BBEICHO TOHITHE YTHIUTAPHBIX
nu(pPOBBIX MpaB: a) MpaBo TpeOOBaHUS Tepe-
Jadd JieHer; O) mpaBo TpeOOBaHHS Tepena-
YW WCKJITIOYUTEIBHBIX TIpaB Ha pe3yJbTaThl
WHTEJUICKTYaTbHOU JIESITETbHOCTH; B) IPaBO
TpeOOBaHMs BBITIOJHEHUS pa0OT, OKa3aHHs
yeiryr. CrieyeT moq4epKHyTh, UTO YTHIIATAP-
HbIe U(POBBIC TTpaBa MOTYT OBITh TIEpeIaHbl
TTOCPEJICTBOM 3aKIIIOUEHUsSI JIOTOBOPOB HHBE-
CTUPOBAHMS MCKIIOYNUTEIHHO HA WHBECTHUIIH-
OHHBIX IIATPopMax.

B cBsi3u ¢ mmpoKuM pacrpocTpaHeHUEM
IHU(POBBIX aKTHBOB B UMYIIIECTBEHHOM 000-
pOTe MOSBIISIOTCS HOBBIE MpaBwia. Tak, dene-
panbabIM 3akoHOM OT 11 maprta 2024 1. Ne 45-
®3 «O BHeceHWHM W3MEHEHHH B OTACIBHBIE
3aKOHOAaTeNnbHbIe akThl Pocculickon denepa-
UM TPEAyCMOTPEHA BO3MOXKHOCTH HCITOIb-
30BaHHSI TUQPOBBIX (PUHAHCOBBIX aKTHBOB
B TPAHCTPAaHWYHBIX PacueTax MO BHEITHETOP-
TOBBIM JIOrOBOpaM pe3uAeHTOB Poccuiickoin
denepan  OCPEACTBOM  ITEepeliaduu  IUd-
POBBIX (DMHAHCOBBIX AKTHBOB M YTHIIUTAp-
HBIX IHA(POBBIX MPaB B Ka4eCTBE BCTPEYHOTO
MPEOCTABICHUS 3a IOCTABICHHBIE TOBAPHI,
BBITIOJTHEHHBIE Pa0OTHI, OKa3aHHBIC YCIYTH,
nepenadqy HHPOpMAaIi U Pe3yJIbTaTOB HHTEI-
JEKTYaJIbHON JIEATENIBHOCTH, & TAKIKE MCKITIO-
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YUTCJIbHBIX ITPaB HAa HUX IMPHU OCYIICCTBJICHUN
BaJIFOTHBIX onepauﬂﬁ.

IHocTanoBka npodaemMbl

OOparnieHie B3bICKaHHS Ha HUPPOBbIC
aKTHUBBI B Ipolieypax OAaHKPOTCTBA HE OBLIO
MPEAMETOM CIEIHAIBHOTO0 Hay4yHOTO HCCIIe-
JIOBaHUS. B JOKTpUHE MPEUMYIIECTBEHHO 00-
pamamTcs K ySCHEHUIO MPaBOBOI MPUPOJIBL,
OIPE/ICIICHUIO TIPU3HAKOB MOHATHS «IIH(PPO-
Bble AKTUBB», MX Kiaccupukanuu. B nas-
HOM HCCIICJOBAHHU MPEXK/IEC BCErO BBISBICHBI
npoOJeMbl BBEIECHUS B 000POT IUPPOBBIX
AKTHUBOB, YTO MPEIONPEACISIET BO3MOKHOCTb
oOpallleHHs B3bICKAHUS HAa HHUX IO JOJIram
HECOCTOSITENIbHBIX  JIOJDKHUKOB. ABTOpaMu
TaK)kKe U3YUYCHBI TPOOIEMbI BKIFOUYCHUS (-
POBBIX aKTHBOB B KOHKYPCHYIO Maccy, COIpsi-
JKEHHbIC C AHOHHMHOCTBIO MpaB Ha HUX, He-
MOJTHBIM KOHTPOJIEM 32 HX 000POTOM.

MeTtomosiorus

MGTOHOHOFI/I‘-IeCKy}O OCHOBY HCCJICOOBA-
HUA COCTaBUJIN CICAYIOIMHUEC METOABI HAYYHOI'O
TIO3HAHUA: aHAJIN3, CUHTE3, NCAYKIIUA, TCICO-
JIOTHYCCKOC TOJIKOBAHHUE, IIPOrHO3UPOBAHHUC.

OocyxneHue

OcTaHoBUMCST Ha 0COOEHHOCTSIX oOpare-
HUS B3BICKAHUS Ha OTACIBbHBIC BHIBI IUPPO-
BBIX aKTHBOB.

Axyuu xax yugposvie unancosvle ax-
muewl. B cocraBe KOHKYpPCHOM Macchl Heco-
CTOSITEIFHOTO TTOJDKHUKA MOTYT HAXOTUTHCS
nHu(POBBIC aKIIUU. 3aKOHOM O MU(DPOBBIX (PH-
HAHCOBBIX aKTHUBaX MPEAYCMOTPEHO CO3TaHUE
H(POBOTO HEIMYOIMYIHOTO aKIIMOHEPHOTO 00-
[IeCTBa, IMPU YUPEKICHUU KOTOPOTO IMHUTH-
pPYIOTCSl aKIIUU B popMe MUPPOBBIX GUHAHCO-
BBIX aKTHBOB. B cT. 25 denepanbHOro 3aKoHa
oT 26 nexabps 1995 1. Ne 208-D3 «O6 akimmo-
HEPHBIX OOIIECTBaxX», B pa3bsACHEHUsAX bamka
Poccuu comepikatcs mpaBmiia BEITYCKa U 00-
paieHus TUPPOBBIX AKIIHH HEITyOJTMIHBIX aK-
OHOHEPHBIX 0OIIECTB.

B nmoxTpuHe mpaBoByIO MpHUpONy IH]-
POBBIX aKOW{ 0003HAYAIOT OIHOBPEMEHHO
B KaUeCTBE [EHHBIX OyMmar W NH(POBBIX IIpaB
(Oleinik, 2023: 32). [Ipx 3TOM B YUCHHUH O IICH-
HBIX Oymarax BBIJCISIIOT IpaBa «Ha OyMary»

u npaBa «u3 Oymarm» (Agarkov, 2002: 111-112,
118), T.e. UMyIIeCTBEHHBIE (KOPIOPATHUBHEIE)
mpaBa, KOTOPHIE B JaHHOM CiIydac OOJCUCHBI
B nudppoByno Qopmy, 9TO MpemompeneiscT
0COOCHHOCTH MX 000pOTa.

O60poT MH(POBEIX aKIHUHA XapaKTEpH3Y-
eTCSI PSAOM OTpaHHYEHHI. JTO 0OCTOSITEINb-
CTBO MOXKET OKa3aTh BIHSHUC HA UX OTUYXK-
JICHAE TO MpaBHJaM IIPOJaXKH HMYIIECTBA
B IIpoIieaypax OaHKPOTCTBA.

[lpexne Bcero HEOOXOOMMO YKa3aTh
Ha 3amlpeT SMUCCHHM YacTH akimui B Qopme
nu(ppoBbIX akTHBOB. s HemyOmuaHOrO 00-
[IecTBa SMHUCCHS IU(PPOBEIX aKIUH JOIKHA
OBITH TPEIYCMOTPEHA yCTAaBOM IIPH €ro yd-
pexxnennn. [logoOHoe TpeboBaHIe HCKITIOYAET
BO3MO)KHOCTh BHECCHHS M3MCHCHHH B YCTaB
YK€ CYIIECTBYIONIETO OOIIECTBa MO BOIIPOCY
npeoOpa3oBaHus aKIui B MUPPOBYIO Gopmy
WM OTKa3a OT Hee coryacHo 1. 4 4. 3 cr. 13
3akoHa O IUQPOBBIX (UHAHCOBBIX AKTHBAX.
Kpome Toro, wmckimoueHo mpeoOpa3oBaHUe
HEIyOJINIHOTO aKIIHOHEPHOTo o0mecTBa (Ja-
nee — HITAO) B nyoaugnoe AO.

Cormacao ct. 2 ®enepa’dbHOTO 3aKOHA
o1 22 anpens 1996 . Ne 39-@3 «O priake 11eH-
HBIX OyMar» CleAyeT pa3rpaHHYNuBaTh MOHS-
THS «pa3MelIeHHe LEHHBIX Oymar» U «obpa-
mieHue NeHHBIX Oymary. Kak m3BecTHO, akiuu
HITAO He MoOryT pa3meniatrbesi MOCPEICTBOM
OTKPBITOH TOANUCKH W Cpedu HEOTpaHHU-
YeHHOT'0 Kpyra JIMI, T.e. IEepPBHYHAS IpOja-
’Ka DMHUTHPOBAaHHBIX mipu coszganmu HITAO
aKIHU{ JIOITyCKAaeTCs Cpenu OTpPaHHYCHHOTO
kpyra nui (. 2 ct. 7 ®3 «O06 aKIHOHEePHBIX
obmecTBax»). s nuppoBBIX aKIHUil BBEICH
0COOBIH MOPSIIOK WX pa3MEMIeHUs U oOpaiie-
HUS UCKJIIOYUTEIBHO CPeNu YYaCTHHKOB HH-
¢dopmarmonsoit margopmsl. O. M. [lleBueHko
B CBSI3M C OTUM IUIIET O «IaCTUIHOM CpaIllH-
BaHUU IU(PPOBOTO PHIHKA W PHIHKA IIEHHBIX
OyMar» ¥ MOSIBICHHH HOBOT'O JICTaJIn30BaHHO-
r0 CerMeHTa (OHIOBOTO PBIHKA — ITU(PPOBOTO
(Shevchenko, 2022: 83).

B mporenypax 6aHKpOTCTBa Bcerma pea-
TU3yeTcss MMYIIECTBCHHAST OTBETCTBEHHOCTH
HECOCTOSITEIFHOIO JOJDKHUKA TI0 JTONTaM Iie-
pen kpexutopamMu B (opMme oOpamieHus B3bI-
CKaHUS Ha €ro MMYIIECTBO. B aTOM coctonT
CXOZCTBO IPOIETYP HCIOTHATEIHFHOTO TPOH3-
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BOJICTBA U KOHKYPCHOI'O IPOU3BOACTBA JIMOO
MPOLEAYPHI pealn3alii UMYIIecTBa rpaxaa-
HUHa.

OOpameHre B3BICKaHUS Ha aKIUU HEIy-
OJUYHOTO AKIMOHEPHOT'O OOIIECTBAa, B TOM
qHCcIe B XONIe Mporueayp O0aHKpPOTCTBa, JOIK-
HO MPOU3BOJUTHCS C YUETOM YCTAHOBJIEHHBIX
OTpaHWYCHUN OOpaIleHus MUPPOBBIX aKINH.
IIpumenurensro k knaccmyeckomy HITAO,
mo mHeHuto T. AGmynmkamupoBa, orpaHHYcHA
BO3MOKHOCTb BCTYIUJIEHUS! TPETHUX JIUIL B CO-
craB akiuoHepoB (Abdulkadirov, 2021: 129-
130). DTuM wHCUYEPTIBIBAIOTCS OTPAHUYCHHUS
Ha OTYYKJCHUE aKIUil U B Iporeaypax OaH-
kpoTcTBa. OFHAKO TPUMEHHTEIBHO K LH(-
poBOMYy OOLIECTBY OrpaHMYEHHs, Ha Hall
B3IJIsLA, OYAYT WHBIMH B CBS3H C LU(PPOBOI
¢dopmoit nerHbIx Oymar. Ilomaraem, uto st
nuppoBoro odIecTBa KpyT MproOpeTaTeneit
OuQPOBBIX aKIUH OrpaHUYCH yYaCTHHUKAMHU
MHPOPMAIMOHHON MIIAT(GOPMEL, B TOM UHUCIIE
1 B CHTyanuu 0aHKPOTCTBA.

CrnenoBarenpHO, Mpoja)ka akUMi MOXeT
OBITH IPOM3BENICHA HE HA MyOJIUYHBIX TOPrax,
MOPAJIOK INPOBEIEHUS KOTOPBIX YCTAHOBIJIEH
3aKOHOJATEJILCTBOM O OaHKPOTCTBE, a IO Ipa-
BHJIaM OOpanieHus MU(GPOBBIX (PHUHAHCOBBIX
akTuBOB. Mcxoas M3 Takoro mopsjaka oOpa-
IeHUsT TA(QPOBBIX aKIUH, MOKHO IPENIIOI0-
JKUTh PUCK CY)KE€HHUS Kpyra HOTEHLHAaJbHBIX
MoKynareyneil U, COOTBETCTBEHHO, CHHUIKEHUS
LIEHbl Ha ATO HMMYIIECTBO HECOCTOSATEIHHOI'O
JOJKHUKA.

Lugpposvie saniomol u Kpunmoganomel,
KaK IMOKa3bIBaeT cyleOHas MpaKTHKa, BKIIO-
YalOTCA B KOHKYPCHYIO Maccy JOJDKHHKA.
HmymiecTBeHHBIC MpaBa B OUPPOBOH Gopme
o6o3naueHs B cT. 129 'K PO B kagecTBe 00B-
€KTOB I'pa)XXJaHCKUX IpaB, YTO MpEAINoaraet
BO3MO)KHOCTH OOpalleHHsl Ha HHX B3BICKa-
HUS 10 JI0JITaM HECOCTOSITENBHOTO JOJKHH-
Ka C y4eToM OCOOEHHOCTeH WX OOpamieHus.
B 2020 romy mmdpoBas BajrTa MpU3HAHA
HMYIIECTBOM JUIs Lenel denepanbHOro 3aKo-
Ha oT 26 okTsi0pst 2002 1. Ne 127-D3 «O Heco-
CTOSTENBHOCTH (0aHKPOTCTBE)» (4. 2 CT. 2).

B npoekre 3akona Ne 540256—8, BHeceH-
HOM B ['ocynapctBennyto Jlymy P® 30 ssuBaps
2024 1., mpenyiaraeTcst BHECTH B 3aKOH O IIA(D-
POBBIX (PHHAHCOBBIX aKTHBAaX H3MEHCHHSI, CBSI-

3aHHBIE ¢ 000POTOM CTEHOIKOMHOB KaK OIHO-
ro u3 BujoB LIDA u onpeneneHueM nopsaka
HX HCHOJIb30BAaHUS BO BHEIIHETOPIOBOH jed-
TEJIBHOCTH.

Oco0y10 CIIOKHOCTBH MPENICTABISIET 00pa-
LIEHME B3bICKAaHUS Ha KPUIITOBAIIOTY B CBSI3U
C aHOHUMHOCTBIO IIpaB Ha Hee B WH(POPMALIH-
OHHOH CUCTEME.

Hcronp3oBanre B UMYIIECTBEHHOM 000-
pOTE KPHIITOBANIOTH B KauecTBE HU(PPOBOTO
aKTHBa CTAaHOBUTCS BCE OOlee MPHUBIICKATEIb-
HbIM. ['paxknane Poccuiickoit @enepanuu, Kaxk
YKa3aHO B MOSCHUTEIBHOMN 3aIIMCKE K IPOEKTY
3akoHa Ne 127303-8 «O maitnunare B Poccwii-
ckoii deneparuy, OTKpbUIH Oosiee 12 MHII-
JTHOHOB KPHUIITOBATIOTHBIX KOIIEIFKOB; 00bEM
CPEICTB, KOTOPbIE B HUX XpaHATCS, OLEHUBA-
eTcsl Ha cymmy okodio 10 TpitH pyOuieit.

B rmnoccapun k poknany banka Poc-
cun «lludporoii pyOis. Jokman mius oOmie-
CTBEHHBIX KOHCYJIbTALM» NOA KpPUIITOBA-
JIOTaMH  [OHUMAIOT JELEHTpaIu30BaHHbIE
BUpTYyaJbHbIE BaJIOThl, OCHOBAaHHbIE Ha Ma-
TEMaTUYECKUX aJIFOPUTMaX, KOTOpbIE 3alllu-
IIeHBl METOJaMH Kpumrorpaduu, a ux 000-
pOT MPOU3BOAUTCS B JELEHTPAJN30BaHHOM
IUIATEXHON cucteme. B MoaenbHOM 3akoHE
0 1u}poBEIX (UHAHCOBHIX aKTHUBAX, MPUHS-
TOM IIOCTaHOBJEHHEM MeKIapiaMeHTCKON
Accambnen rocymapctB — ydactHukoB CHI
ot 14 ampens 2023 r. Ne 55-11 (r. Cankrt-
[eTepOypr), kpumroBamoTa 0003HAYCHA
B KayecTBE U(PPOBOTO aKTHBA HAPSY C IUP-
pOBOH (BUPTYaJIbHOMN) BATFOTOU, HeoOeCIeueH-
HBIM TOKCHOM, HEOOECIICUCHHBIM IU(PPOBHIM
AKTHUBOM, a TaK)Ke BBIJICIICHBI IBE €€ (DYHKITUH:
CPEICTBO HAKOILJIEHUS U YHUBEPCAIbHOE Cpell-
CTBO OOMEHa.

Bompoc 0 cooTHOIIEHUN TOHATAN «ITU]-
POBBIE BAIIOTBDY M «KPUITOBAIIOTBHDY M-
CTaBJISIET OINPENIEICHHYIO CJIOKHOCTb.

C. A. Kapenuna, ¢ 0OJTHOH CTOPOHBI, OTOXK-
JECTBIISICT U(PPOBEIC BATIOTHI C KPUIITOBAJIO-
TaMH, C JIpyroil — paccMaTpuBaeT B KauecTBe
CaMOCTOSITCIIBHBIX ~ KaTETOPHH  «IIU(PPOBEHIC
(PMHAHCOBEIC AKTHBBD) H «ITU(PPOBAS BAIIOTAY
(Karelina, 2023: 83—84).

M.A. Eropoa, JI.I. EdumoBa kBaju-
¢uupyoT THGPOBYIO BaMIOTY KaK POIOBOC
MOHSTHE, Ppa3rPaHUUYUBAIOT PErYJIUPYEMYIO
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HEHTPAJTBHBIM OaHKOM T'OCYIapCTBA BaIIOTY
B 1udpoBoil GopmMe W BUpPTyaNbHBIE BaJIo-
Tbl (JIEKTPOHHBIE JE€HBI'M M KPUIITOBAIIOTA)
(Egorova, Efimova, 2019: 131).

N.T. Mopo30Ba Tak:ke BbIACISAET PEryJIn-
PYEMYIO BaJIOTY KaK HAIlMOHAJIbHYIO BaJIIOTY
B nudpoBoil popMe U HELUEHTPATH30BAHHBIC
BUPTYyaJIbHbIE BaJIOThl, KOTOpBIE BIpaBe
OMUTHPOBATH JIO0BIE CyOBekTHl (Morozova,
2023: 34).

[IpencraBnsercs, 4TO KPUITOBAIIOTA —
9TO BHUJ BHPTYalbHOH HH(POBOH BaIIOTHI,
KOTOpasi BBEITYCKAeTCS JIOOBIM CyOBEKTOM,
HE pEryJaupyercss HAIlMOHAIBEHBIM OaHKOM,
He o0ecriedeHa BHIITYCTHBIIUM €€ CyOBEKTOM,
oOpamaercss B BHUPTyajbHOW cperne. Tpan-
CaKkIIMM Ha KPUITOBAIIOTHl OTPaKarOTCs
B paclpelesieHHOM peecTpe, He MOrYT ObITh
W3MEHEHBI, BIOJHE JOCTYNHBI yYacTHUKaM
BUPTYaJIbHOIO MNpocTpancTBa. OJHAKO HpH-
HaJJIeKHOCTh KPUIITOBAIIOTHI B 3TOH cpene
He pasrialiaercs, IOCKOJIbKY BCe TpaHCaKIUU
AQHOHHUMHBI.

bank Poccum B nokmane «lludposoit
pyOutb. [loknam asst OOmEeCTBEHHBIX KOHCYIIb-
tanuity. Bpeska 3. TloueMy KpUIITOBaIIOTHI
HE SBISIOTCS ACHBraMu?» oOpallaeT BHHMa-
HHE, YTO KPUITOBAJIIOTHI HE SABIISIIOTCS JAEHb-
ramMH ¥ HE MOTYT BEITIONHATH (DYHKITHH JCHET
BBHJly OTCYTCTBHUSI rapaHTa, o0ecrednBarole-
r'0 UX JISTUTUMHOCTD U HaJIe)KHOCTh CO3JJaHUs,
a TaK)ke UCIIONB30BaHUS, B OTIUYHE OT LUQ-
poBoro pyois, MPU3HABAEMOTO PAaBHOIICHHOU
(opMoOil HAIMOHAIBFHOH BalOTHI, OOECIeUHn-
BAaE€MO LIEHTPaIbHBIM OAHKOM.

[Ipouecc renepupoBaHus U oOpalleHus
KPUIITOBAJIIOTHI IO CYIIECTBY HaXOIUTCS BHE
[IpaBOBOIO 1OJIs. B HallMOHAJIBHOM 3aKOHOAA-
TEJIbCTBE OTCYTCTBYET IPAaBOBOE PEryjaupo-
BaHWE MallHUHTA. B NOACHUTENBHON 3aIlACKe
K 3akoHOTIpoeKTy «O maitHuaTre B Poccuiickoii
Oenepanum» yKa3bpIBaeTCsS, YTO MO 00BEMY
MaliHuHra Poccusi 3aHMMaeT TpeTbe MECTO
B mupe; B 2023 roay o0beM MaliHUHTA 3HAYH-
TeJIbHO Bo3poc U Poccus meperuia Ha BTopoe
MECTO B MHUPpE.

Ucxons u3 onpenenenus MmaiHuHTa B Mo-
JIETFHOM 3aKOHE O MH(POBBIX aKTHUBAX, Mai-
HUHT KPHIITOBANIOTH JOITYCKAeTCS IOOBIM
CYOBEKTOM C YYEeTOM IIPENCIIOB €€ T'CHEpH-

poBanus. PopMHpOBaHWE IEHBHI HAa KPUITO-
BafOTHl (HampuMep, OMTKOWH Kak HambOoee
MOMYIISIPHYIO KPUIITOBAIIOTY) B MOJTHOM Mepe
OoTpakaeT OCOOCHHOCTH €€ BBIIYCKa M TCHe-
pupoBanus. B teuenme 2023-2024 rr. OWT-
KOMH CYIIECTBEHHO BBIpoCc B 1ieHe. OmgHOI
U3 TPUYHH MOBBIIIEHHOTO CIIPOCa CIIYKHUT
XaJIBUHT (TIPOIECC CHIIKCHUS CKOPOCTH T'eHEe-
PUpPOBAaHUS HOBBIX CIUHUI] KPHIITOBAIIOTHI)
(Markelov, 2024: 5), yTo BIeYET yMEHBIICHUE
SIUHUIl KPITOBAIIOTE ¥, COOTBETCTBEHHO,
TIOBBIIIICHHE ICHBI Ha OMTKOWH IIPU HAIHYUU
MIOBBIIIICHHOTO CIIPOCA.

Hanmmune xoma moctyma B uH(OpMa-
[UOHHYIO CHCTEMY MOATBEpXKAaeT IIpaBa
Ha KPHUNTOBAJIOTY, a IBOMHAs ayTeHTH(UKa-
nusi obecrieynBaeT 0E30MACHOCTh B HHQOP-
MAITHOHHOH cperne, B KOTOPOH COBEPIIAIOTCS
crnernku ¢ Her (Shishmareva, 2020: 40—41).

[Tpu sToM HEOOXOMUMO YUYUTHIBATH, YTO
000pOT KPHUIITOBATIOTH IIPOU3BOAUTCS B Jie-
[CHTPAJTN30BAHHONW CHCTEME, CJICACTBHEM
Yero SIBISIETCS] HETIOJHBIA KOHTPOIB 3a ee 00-
pallleHIeM CO CTOPOHEI TOCYJapCcTBa.

B cyneGHOW mpakTWKe KPHUITOBAJIOTY,
KaK IMPaBIJIO, BKJIIOYAIOT B YUCIO HHBIX BH-
JIOB UMYIIECTBa. B CBs3M ¢ OTCYyTCTBHEM Jie-
TaJBHOTO OIPEeNICHIS U c(hepbl IPUMECHCHHS
KPUITOBAJIOTHI CIIEAYECT YUIUTHIBATH MOJOXKE-
HUs a03. 3 m. 1, KOTOPBIM OBLJIO JIOTIOJHEHO
nocraHoBieHue Ilnenyma BepxoBroro Cynma
P® or 7 urons 2015 . Ne 32 «O cyneGHo
MPaKTUKE O JIeJIaM O JIeran3anuu (OTMBIBa-
HUH) JCHSKHBIX CPEACTB WM WHOT'O UMYIIe-
CTBa, TPUOOPETEHHBIX IIPECTYIHBIM IIYTEM,
U 0 TmpHOOpeTeHUN WiIH COBITE WMYIIECTBA,
3aBeJIOMO JIOOBITOTO TPECTYHMHBIM ITyTEMY,
0 TIpeaMeTe MPEeCTYIICHUH, B TOM YHUCIE Jie-
HEKHBIX CPEACTB, IPEoOpa30BaHHBIX U3 BHP-
TyaJbHBIX aKTUBOB (KPUIITOBAIOTHI).

CBoe pacmpocTpaHeHue OH(POBBIE Ba-
JIOTHl TIOTYYUIH TPEKIEC BCEro IO TPUIH-
HE HETIOJIHOTO KOHTPOJS 32 WX 0OpameHneM
U BO3MOKHOCTH WX HCIIOIBH30BAHUS B Pa3HBIX
nensix. Tak, bank Poccuu B muceMe ot 29 ¢es-
panst 2024 r. «O puckax cOBepIIeHHUS Olepa-
Ui ¢ TUPPOBEIMU BAJTIOTAMH M PEKOMEH/Ia-
OUSX PUHAHCOBBIM OPTaHU3AIUSIM UCKITIOYUTH
TpeUIokeHne (PUHAHCOBBIX YCIIYT, IpeaycMa-
TPUBAIOIINX COBEPIICHHE TAaKHUX OICPaIlHi
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YKa3bIBa€T Ha BBICOKUE PUCKH COBEPILEHUS
orepanuii ¢ UPPOBBEIMH BaTIOTAMH.

B apOutpakHOii pakTHKE A0 MOSABJIECHUS
JIETaIBHOTO MOHATHS IA(POBBIX IIPaB KPUIITO-
BAJIIOTY Ha4yaJlM BKJIIOYAaTh B COCTAB KOHKYpC-
HOM Macchl JOKHUKA.

Tak, B nene o 6ankporctse L. Mexnay ¢u-
HAHCOBBIM YIPABIISIOUIUM U JOJDKHUKOM BO3-
HUKJIM pa3HOIIacus O BKIIOUEHUHU B KOHKYpC-
HYI0 MacCy OUTKOMHOB B KPUIITOKOLIENIBKE,
JOCTYIl K KOTOPOMY JOJDKHUK HE MPeaoCcTaB-
T apOUTpaXHOMY yTpaBisiomeMy. Apou-
TpaxKHBIH cyJ ropoa MOCKBBI B OIIpeIesIEHUN
ot 5 MapTa 2018 r. o neiry Ne A40-124668/2017
OTMETHWJI, YTO KPHUITOBAJIIOTA HE SIBIAETCS
00BEKTOM IpaXKJaHCKUX MPaB, HAXOJUTCS BHE
[IPaBOBOI'O MOJIs, UCIIOJHEHUE CAEJIOK C HEW,
a Tak)Ke TPAaHCAKIIUU B HH()OPMAIIHOHHON CH-
CTeMe He 00eCIeUHBAIOTCS MPHHYIUTEIHHOMN
CHJION rocyapcTBa, BCIEACTBUE YEro 0TKa3ajl
BO BKJIIOUEHHH KPHUITOBAJIIOTHI B KOHKYpC-
Hyto Maccy. OpgHako noctaHoBieHueM JleBs-
TOro apOUTPaKHOTO aNeJUIAIHOHHOIO cynaa
ot 15 mas 2018 1. Ne 09AT1-16416/2018 o neny
Ne A40-124668/2017 nano Oosiee IHPOKOE
TOJIKOBAaHHUE TMOHATUIO «HMHOE HMYIIECTBOY,
B COCTaB KOTOPOI'O CyJl BKJIFOUMJI U KPUIITOBA-
JOTY, yKa3as, 4to B cuiy ct. 131, 132, 215.25
3akoHa 0 OaHKPOTCTBE HE MOKET OBITH UCKITIO-
YCHO U3 KOHKYPCHOW MacChI IOJKHIKA JII000e
HMYILIECTBO, UMEIOIIEee SKOHOMUYECKYIO LIEH-
HOCTb.

B apOuTpaxHOW TpPaKTUKE TOMOJHCHHE
KOHKYPCHOM MacChl HECOCTOSITEIBHOTO JI0JIXK-
HHKa [IPOU3BOIAUTCS IOCPEACTBOM MPEAbsBIIE-
HUS apOUTPa’KHBIM YIPABISIONINM TpeOoBa-
HHUS K JOJDKHUKY O Iepejade ynpaBisiouemMy
nHPOPMAIUA O OWPKEBBIX KPUIITOBAIIOT-
HBIX aKKayHTax, O IPEeIOCTaBJIEHUN JO0CTYIIa
K OUTKOMH-KOILIEIbKaM.

OmnpenenenneM ApOUTpakHOTO CyJia TO-
pona Mockssr ot 3 okTsi0ps 2023 1. o nmemy
Ne A40-262282/2021 Ha OCHOBAaHUM XOHa-
TaficTBa (PUHAHCOBOTO YIIPABIISIONICTO Y HE-
COCTOSITEIBHBIX JOKHUKOB — cynpyroB C.
HCTPEOOBAHO HMMYIIECTBO (OMTKOMHBI) IS
BKJIIOUEHHUSI B KOHKYpCHYIO Maccy. Ha momx-
HUKOB BO3JIOJKCHA 00S3aHHOCTD Iepeaarh Gu-
HAaHCOBOMY YIPaBISAIOIIEMY B IPUCYTCTBUU
HOTapuyca JaHHbIE JOCTyNa K KPHUIITOKO-

IeTbKy (CalT mocTyma, YHUKAJIbHBIH HOMEp
KOIIIENIbKA, MapOoJb) B MAITMHOYNTAEMOM BH]IE
B (Qaitiie «doc» miam «docx» Ha AIEKTPOHHOM
HOCHUTENIC [UJIS COCTaBIICHHS aKTa IIpHeMa-
nepenaun. [locTaHoBieHueM ApOHTpaXKHO-
ro cyaa MockoBckoro okpyra ot 15 ¢eBpains
2024 r. Noe ®05-760/2024 onpenenenue cynaa
MIEPBOI MHCTAHIIUU HE TIEPECMOTPEHO.

OnHAaKO TOMOHEHNE KOHKYPCHOH MacChl
KPUIITOBATIOTOW OTIMYACTCS 3HAYUTEIHEHON
CIIOKHOCTBIO, €CITU OJDKHUKHU HE OKA3bIBAIOT
COAEHCTBHS apOUTPaKHOMY YIIPABISIOMIEMY.

[MockompKy B 00513aHHOCTH apOUTPAKHBIX
YIPaBISTIONINX BXOIUT MOUCK M COXPAaHHOCTH
HMYIIECTBA HECOCTOSATECIHHOTO JIOJDKHUKA,
MIOCTOJIBKY OHHU 00paIaoTcs B apOUTpakKHBIN
CyI, paccMaTpUBAIOIIHHA e7I0 0 OaHKPOTCTBE,
¢ xomaTtaiictBamMu 00 MCTPEOOBAHUH CBEICHHIH
0 HAJMYHUH B COCTaBE MMYIIECTBA KPUIITOBA-
JIOTHI, THBIX (PHHAHCOBBIX aKTHBOB. COTrlIacHO
. 9 cT. 213.9 3akoHa 0 OaHKPOTCTBE JOKHHUK
00s13aH TMPEIOCTaBUTh (PHHAHCOBOMY YIIpaB-
JSIOMIEMY JTIOOBIE CBEICHHUS O CBOEM HUMYIIIe-
CTBE M MECTE €T'0 HaXOKICHHSI.

B a63. 7 n. 1 c1. 20.3 3akoHa 0 OGaHKPOT-
CTBC YCTAHOBJICH TOPSIOK OOpamieHus ap-
OUTPa)KHOTO YIPABIAIONIETO C 3alPOCOM
0 TIPEIOCTABJICHUU CBEACHUN K (pU3NYeCKIM
U IOPUAWYECKUM JIMIAM, TOCYJapCTBCHHBIM
OopraHaM ¥ OpraHaM MECTHOTO CaMOyIIpaBlie-
Hus. [IpEMEHUTENPHO K KPUITOBAIIOTE yCTa-
HOBJICHHBII TIOPSAIOK HE TapaHTHPYeT IOTy-
YCHNE TAKUX CBEICHUN BBHIY aHOHUMHOCTH
mpaB Ha Hee. BenencTsue 3TOro BO3ZHHKAIOT
BITOJTHE 0OOCHOBaHHEBIC COMHEHUS B HCIIONHH-
MOCTHU CyAEOHBIX aKTOB apOUTPa’KHBIX CYIOB
00 rcTpeOOBaHNHU CBEICHUN O KPHUIITOBAIIIOTE.

Tem He MeHee apOWTPaKHBIM YIIPaBIS-
IOIINM CIIETyeT HAIPaBISATh 3aIIPOCHl B aJpec
HAJOTOBOTO OpraHa Iisl TONy4YeHUs HH(Op-
MaIluy O 3aJCKIAPHPOBAHHBIX KPUITOAKTH-
Bax, PochunamMoHHMTOpHHTA (TOCTAHOBJICHUE
CemHannmaToro apOUTPaKHOTO  AIEIUISALIH-
OHHOTO cyaa oT 11 HosOps 2022 r. mo aeny
Ne A60-1307/2020) 1 KpUNTOBAIFOTHOH OHP-
XU (ompeneneHueM ApOHTpa)XHOTO —cyna
Kanununrpanckoir odmactu ot 1 deBpans
2024 r. mo ey Ne A21-2272-7/2023 orkaza-
HO B yIOBIICTBOPCHUN TPEOOBAHHS O 3aIlpoce
HHOOPMAIIUH Y KPUTITOOUPIKH).
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B neme o GankporcrBe OO0 «HIID
“Mup“» KOHKYPCHBIH YyIpPaBISIOIMHAN 00-
paTuiics B apOMTPakKHBIH CyI C 3asBJICHH-
eM 00 HCTpeOOBaHMHU CBEICHUH y KPHIITO-
oupx Huobi u Binance B cBsi3u ¢ TeM, 4ToO,
[0 €ro CBEJCHHSM, OBIBIIMH PYKOBOIUTEIH
OOO BbIBEJ aKTHBBI OOIIECTBA, IMOCTPO-
W1 Ha 3TH CPEACTBA KOTTEIXKH, IPOAAT HX,
a Ha BBIPYYCHHBIC CPEJCTBA MPEATIOIOKH-
TEJBHO TPHOOPENT KPUIITOBAIIOTY, KOTOPYIO
XPaHUT Ha KPHUIITOKOIIEIbKAaX, B TO BPEeMs
KaK caM OTOBIBacT HaKa3aHUE 32 COBEPILICHUE
MPECTYIUICHHS, TPEIYCMOTPEeHHOro cT. 159
VYronoBHoro kojekca P®. ApOuTpaxHbIN
cyn PecnyOnukm TatapcTaH ocTaBui 3asB-
neHue 0Oe3 YJOBJICTBOpPEHHS (ONpeiaeiieHrne
oT 2 Hosi0pss 2023 r.). OnuHHAIIATHIA ap-
OUTPaXHBIM ANMENISAIUOHHBIA CyJl OCTaBHJ
OINpeJIeNICHUE CyJa TEepBOW HHCTAHIIMH 0e3
W3MECHEHHH, yKa3aB, YTO KOHKYPCHBIM yIIpaB-
JSIOIIMM HE TIPEJCTABICHBl HEOOXOIUMbBIC
JIOKA3aTeIbCTBA IMPUHAICHKHOCTH KPHUIITO-
BAJTIOTHl YUPEAUTEII0 U OBIBIIEMY PYKOBO-
nutento OO0 (mocTaHOBJICHHUE OT 5 GeBpas
2024 r. o ey Ne A65-20646/2019).

O (akTe IepeBoia KPUTITOBATIOTHI MOKET
CBHUJICTEIILCTBOBATh HOTAPHAIBHBIH OCMOTP
aKKayHTa Ha calTe OOMEHa KPHUIITOBAJIOTHI
[lankovskii, 2020: 53].

KpunroBantora BBICTYNAeT M IpeaMe-
TOM CJICJIOK MEX]TY JOTKHUKOM U €ro KOHTP-
areHtamu. Tak, mo jeny M. B apOUTpaskHOM
CyJie OCIapuBaliach CIEJIKa O MPHOOPETCHUU
KPHUIITOBAJIOTHI JIOJKHUKOM (TTOCTaHOBJICHHE
BocemHaaaToro apouTpaxK HOro anesIsAIHOH-
Horo cyna ot 19 mas 2023 . Ne 18 AT1-222/2023
mo ney Ne A07-18385/2020). B ciydae nipu-
3HAHHMS CJICJIKH C KPUIITOBAIIIOTON HEJCHCTBH-
TEJBHON JICHE)KHBIC CPEJCTBA IMOJJICIKAT BO3-
BpaTy B KOHKYPCHYIO Maccy.

3akJ/ouenne

Brurrouenne nudpoBeIX (PIMHAHCOBBIX aK-
THBOB B KOHKYPCHYIO MaccCy HECOCTOSTEIb-
HOTO JIOJDKHHKA XapaKTepU3yeTcs CIeIudu-
KOH, 00YyCIIOBIIEHHOW UX MPABOBOM MTPUPOJION,

U B OTCYTCTBHE KOMILIEKCHOT'O IIPAaBOBOTO pe-
TYJIUPOBAHUSI COIPSIKEHO CO 3HAYUTEIbHBIMHU
TPYAHOCTSIMH.

CrienuaibHbI pekUM OOpanieHus mud-
POBBIX aKIMil IPEANoaraet, YTo odpalieHne
B3bICKaHUS HA HHUX IO JIOJTaM HECOCTOSTEIb-
HOT'O JIOJDKHHKA TIPOU3BOJAMTCS O MPABUIIAM,
MPEAYCMOTPEHHBIM CIIEIHATbHBIM 3aKOHO/IA-
TENBCTBOM 00 000poTe HU(POBBIX AKTHBOB.
COOTBETCTBEHHO, MOKYATEIIIMH MOT'YT CTaTh
MCKIJIFOYHUTENBHO YYACTHUKHU [UPPOBOH Iiat-
(GopMbl, 4TO OOYCIOBINBACT PHUCK CYKEHHS
Kpyra MOTEHIHAJbHBIX MMOKyIareneil uMmyiie-
CTBa HECOCTOSITENILHOTO JIOJDKHUKA M BIICUET
CHUIKEHUE [ICHbI HAa TAKHUE aKTHBbI, YMEHbIIIC-
HHUE MPOIIEHTA YJOBJICTBOPEHUSI TPeOOBaHUI
KPEIUTOPOB.

OopaliieHre B3bICKaHUS Ha KPUIITOBAIIIO-
Ty 3HAYUTENLHO 3aTPYAHEHO OCOOCHHOCTIMHU
ee 000poTa, AaHOHUMHOCTbBIO TIPAB Ha JIAHHBIH
aKTHUB, CIIO)KHOCTBIO IMPEJCTaBJICHH J0Ka3a-
TENBCTB MPHHAICKHOCTH KPHIITOBATIOTHI
JIOJDKHHUKY. VIHOTAa 3TO HEBO3MOXKHO, €CIH
paBooOJIaiaTe)Ib HE COOOMmAeT apOUTpaxk-
HOMY YIIPABISIOLUIEMY CBOEr0 YHHKAJIBHOIO
KOJ[a IOCTyIa B WH()OPMAIMOHHYIO CHCTEMY.
Bmecre ¢ TeM apOMTPasKHBIM YIIPABISIOIIAM
HAJUIOKHUT OCYUIECTBISATh NCUCTBUS MO TOH-
CKy 1H(POBOro UMYIIECTBA OAHKPOTA U TIPE/-
CTaBIICHUIO JIOKA3aTENbCTB ero MPUHAJIIICHKHO-
CTH JIOJDKHUKY.

BkiroueHrne KPHIITOBAJIIOTHI B COCTaB
KOHKYPCHOI MacChl JODKHHUKA 4Yallle BCEro
[POM3BOIUTCS IO BOJEU3BSIBICHUIO CAMOIO
noiokHuKa. [lojaraem, 4To JUisl HEZ0OpOCO-
BECTHBIX JIOJDKHHUKOB JIOJDKHBI OBITH MpEJ-
YCMOTpPEHBI HETATUBHBIE TOCIIEACTBHS IIPH BbI-
SIBIICHUH TAKOTo poja umyiiecTsa. Hampumep,
[PUBJICYCHHE TOJDKHUKOB K YTOJIOBHON OTBET-
CTBEHHOCTH 3a HEJOOPOCOBECTHBIC ICHUCTBHS
npu OaHKPOTCTBE, MEPECMOTP OINpeCICHUS
apOUTPaXHOTO Cy/a IO HOBBIM M BHOBb OT-
KPBIBIIAMCS 00CTOSATENLCTBAM B YacTU OCBO-
OOKICHUS JOKHUKA-TPAKIAHUHA OT HUMY-
[IECTBEHHON OTBETCTBEHHOCTU BCIICICTBHE
HEJJOCTATOYHOCTH UMYIIECTBA.
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Abstract. The administrative act is one of the central themes in the theory of administrative
law. The existence of legal force means the ability of the act to regulate managerial
relations and solve management problems in the field of state activity. An act acquires
the property of legal force on the basis of its compliance with the requirements of
legality. Mandatory execution of acts of public administration bodies by their addressees
is considered as a manifestation of legal force. At the same time, the study of the limits
and the circle of addressees of acts issued as a result of the investigation is practically
useful, due to the orientation of the investigation procedure for the state and society to
eliminate violations of labor protection requirements. And the importance and specificity
of the administrative activities of regulatory bodies involved in the investigation of
industrial accidents form the relevance of such a study. The purpose of the study is to
study the issues of regulation and application of mandatory on the example of acts of
investigation of industrial accidents and administrative acts adopted as a result of the
investigation. Conclusions: 1) obligation as an element of legal force manifests itself
in the form of binding its provisions by the addressees of acts, and not by the courts;
2) the idea of judicial control of administrative acts is approved; 3) issues of determining
criteria for evaluating discretionary administrative acts, the need for legal regulation and
proper application deserve special attention courts of the principles of proportionality
(proportionality) and protection of trust.

Keywords: obligation of administrative acts, legal force, acts based on the results of
accident investigation, labor protection, industrial accident.
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Hoeocubupckuii 2ocyoapcmeenHulii yHugepcumen IKOHOMUKU U YRPAGIeHUs.

Poccuiickaa @edepayus, Hosocubupck

AHHOTanus. AJMUHUCTPATUBHBIN aKT ABJIAETCS OAHON U3 LIEHTPAJIBHBIX TEM TEOPHUH
aJIMUHHCTPATUBHOTO MpaBa. Hannune ropuandeckoil CHIIBI 03HAYAET CIIOCOOHOCTH aKTa
PerynupoBaTh yIpaBICHUSCKHE OTHOIICHHUS U PEIIaTh yIpaBIeHYECKHE 3a1a4u B cepe
rOCyJAapCTBEHHOU JEATENbHOCTH. AKT IPUOOPETaeT CBOHCTBO IOPUIMYECKON CHIIBI
Ha OCHOBAHUH €TI0 COOTBETCTBUS TPEOOBaHMAM 3aKOHHOCTH. O0s13aTeIbHOE UCIIOTHEHNE
aKTOB OpraHOB I'OCYJapCTBEHHOIO YIIpaBJIEHUS UX aJpecaTaMU paccCMaTpUBAECTCs Kak
IIPOSIBIICHNE I0PUINUECKOM CUIIBL. B TO jke BpeMsl u3yueHue NpeiesioB U Kpyra apecaroB
AKTOB, BBIHECEHHBIX 110 Pe3yJIbTaTaM pacClleZOBaHUs, UMEET IIPAKTUUYECKYIO IEHHOCTb,
MOCKOJIBKY HAaIpaBJIEHO Ha FOCYAapCTBO U OOIIECTBO MPOIEAYPHI paccieI0BAHUS
Ha yCTpaHEHHE HapylIeHHH TpeOOBaHMI OXpaHbl TpyJa. A BaXXHOCTh U crieluduKa
YIPaBIEHYECKON NE€ATEIbHOCTU KOHTPOJIUPYIOIUX OPraHOB, 3aHUMAIOLIUXCS
paccre[oBaHIEeM MPOMBIIIICHHBIX aBAPHUi, (POPMHUPYIOT aKTYaTbHOCTH TAKOTO UCCIIEIOBAHMSL.
Ienp uccnenoBaHus — U3yYUTh BOIPOCH! PEryAHPOBAHMS U IPUMEHEHHUS 00sI3aTEIbHBIX
MEp Ha NPUMEpPE aKTOB PacCIeI0BaHUs HECUACTHBIX CIIy4aeB Ha IIPOU3BOJCTBE
1 aIMUHUCTPATUBHBIX AKTOB, IPUHATHIX 10 PE3yIbTaTaM paccieioBaHus. BeIBogbI:
1) 00s13aTeILCTBO KaK MEMEHT IOPUIMUECCKOI CUIIBI IPOSBIAETCS B (hopMe 0053aTeIbHOCTH
ero TMOJIOKEHUN aJpecaTaMu aKTOB, a He CyJaMu; 2) omo0psieTcs uaes cyaeOHoro
KOHTPOJIS 32 aAMUHHUCTPATUBHBIMY aKTaMH; 3) 0C000T0 BHUMAaHHUS CyIaMH 3aCIyKUBAIOT
BOIIPOCHI OMPEACTICHUS] KPUTEPHUEB OI[CHKU AUCKPEIIHOHHBIX aIMUHUCTPATUBHBIX AKTOB,
HEOOXOAMMOCTH MPABOBOTO PETYIUPOBAHUS U MPABUIBHOTO IPUMEHEHHSI IPUHIIUIIOB
COPa3MEpHOCTH (COPa3MEPHOCTH) U 3aIUTHI JOBEPHSL.

KiioueBrble ¢j10Ba: 00513aT€IbHOCTD AJIMHUHUCTPATUBHBIX aKTOB, 3aKOHHAas CUJia, aKThI
I10 pe3yjibTaTaM pacCJICAO0BaHNA HECUYACTHBIX CIIYy4acB, OXpaHa Tpyaa, HECYACTHBIMN cny'{ap”l
Ha IpOU3BOACTBE.

Hayunast ciennaibHOCTh: 5.4.4 — conuanbHasi CTPYKTypa, COIHabHbIE HHCTUTYTHI
1 Tiporiecchl; 5.1.2 — myOIMYHO-TIpaBOBbIe (TOCYIapCTBEHHO-TIPABOBBIC) HAYKH.

Iutuposanue: Tepexoa A.B. O0s13aTeNbHOCTD AAMUHUCTPATUBHBIX aKTOB, U3JIaHHBIX 10 PE3YJIbTaTaM
paccienoBaHusl HECYACTHBIX ClydaeB Ha MpousBoactse. Kypu. Cub. ¢pedep. yn-ma. I'ymanumapnole
nayku, 2024, 17(6), 1088—1093. EDN: RZOIFE

Introduction

A.F. Evtihiev pointed out that administra-
tive acts are subject to execution despite the fact
that they do not have material legal force (Ev-
tihiev, 1911). In the scientific literature, three
demonstrations of legal force are distinguished

in relation to administrative acts: obligation,
enforceability and invariability (Tomtosov,
2020). It is not given a due attention in scien-
tific studies to the legal force of administrative
acts, including the obligation of administrative
acts. Nevertheless, legal force in respect of acts
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of public administration serves the purpose of
the legal stability ensuring of legal relations
and building of trust between their subjects.
The consideration of the issues of the limits and
the circle of addressees of acts of obligation is
particularly important for law enforcement.
The study of acts issued as a result of the in-
vestigation of industrial accidents is interesting
because of the specificity of the investigation
procedure itself.

L. Specificity of the Procedure
for Investigating Work Accidents

Article 356 of the Labor Code of the Rus-
sian Federation' differentiates powers of the
state labor inspectorate in the form of control
(supervision) and verification of compliance
with the procedure of investigation. Article
357 of the Labor Code of the Russian Feder-
ation confirms the right of state labor inspec-
tors to investigate accidents. Concurrently the
RF Federal Law No. 248-FZ of July 31, 20202
does not attribute participation of regulatory
agencies in incidents’ investigation procedure
to supervision and control activity. Particulars’
Investigation Regulation (par. 36, hereinaf-
ter — the Regulation)? points out on the audit of
compliance with the regulation in the course of
supervision and control activities. Article 229.3
of the RF Labor Code compels the state labor
inspector to conduct an additional investiga-
tion, based on the objective findings concern-
ing investigation procedure violations, with the
investigation being accompanied by control
(supervision) activities, following issuance of
administrative acts focused on maintaining law
and order within the procedure. Investigation

' The Labor Code of the Russian Federation No. 197-FZ of
December 30, 2001 // Corpus of Legislation of the Russian
Federation, 2002, No. 1 (Part 1). Article 3.

2 On State Control (Supervision) and Municipal Control in
the Russian Federation: Federal Law No. 248-FZ of July 31,
2020 // Corpus of Legislation of the Russian Federation, 2020.
No. 31 (Part I). Article 5007.

3 On approval of the Regulation about special aspects of the
investigation of industrial accidents in particular sectors and
organizations of industry, forms of documents and relevant
classifiers necessary for the investigation of industrial acci-
dents: Order of the Ministry of Labor and Social Protection
of the Russian Federation No. 223n dated 20.04.2022 // Of-
ficial Internet portal of Legal Information http://pravo.gov.ru,
01.06.2022.

report is based on the labor law branch nature,
but through implementation of the additional
investigation, publication of acts on the results
thereof, including other ways of participation
of the supervisory authority, it is possible to
detect the presence of the administrative law in
this specific field. Accordingly, participation of
regulatory agencies in the investigation of ac-
cidents may be characterized as a specific one,
but yet still administrative.

I1. Grounds for Revision and Cancellation
of Investigation Reports — Assessment Criteria
With some specific features attributing to
incidents’ Investigation procedure, there ob-
served common features with respect to com-
munity of the grounds for investigation reports
and administrative acts review and cancella-
tion. Analysis of the norms established by Ar-
ticle 229.3 of the RF Labor Code and paragraph
36 of the Regulation shows the lack of differen-
tiation of criteria for cancellation and revision
off investigation reports. As a basis for both
alterations and additions, as well as for cancel-
lation of acts, the following is defined: violation
of the investigation procedure or inconsistency
of the investigation report with the case mate-
rials. Cancellation of the act is possible after
additional investigation. At the same time, the
grounds of the procedure themselves serve as
a criterion for distinguishing the grounds for
cancellation, with an emphasis on the property
of objectivity of data on violation of the inves-
tigation procedure or on the presence of dis-
agreement with the conclusions of the commis-
sion of the victim or other interested persons
on the part of the victim or deceased person.
Paragraph 36 of the Regulation gives several
examples of such data. The lack of clear divi-
sion between the criteria for revision and can-
cellation of investigation reports is caused by
uncertainty of examples in the list of findings
and the data dependency on objectivity. Revi-
sion or cancellation of investigation reports on
an extrajudicial basis, as well as recognition of
acts based on the results of the investigation as
invalid (illegal) in pre-trial or judicial proceed-
ings, are traditionally based on an assessment
of compliance with law.
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III. The legal force of an administrative act:
a comparative legal study

A. 1. Elistratov pointed out that acts become
effective in connection with their congruence
with the law (Elistratov, 1917). A.F. Evtihiev
divided legal force into formal and material
(Evtihiev, 1911). At the same time, according
to the scientist, formal legal force is associated
with the establishment of the term of a possible
challenge of an administrative act, and materi-
al legal force is associated with prejudicialness,
that is, with the obligation of such an act as a
basis for subsequent decisions without check-
ing the primary act (Vasilyeva, 2022). But the
idea on dividing legal force into formal and
material components has not received further
development in Russian scientific community,
and legislative permission in the Russian Fed-
eration (Vasilyeva, 2022). The distinction be-
tween formal and material legal force is drawn
in Austria and some other foreign systems of
justice (Kvosta, 2018).

IV. Legal Validity of Acts Based
on Investigation of Work Injuries

In Russian scientific literature, there is
trend towards positioning of the administrative
act legal force in the context of its manifesta-
tion as the mandatory execution of the act by
all its addressees (Starilov, 2016). At the same
time, the existence of principles of lawfulness
presumption, correctness and validity of man-
agement acts is confirmed (Starilov, 2016). The
connectedness (binding) of administrative acts
is also applied to decisions (acts) of the state
labor inspectorate within the framework of ex-
amination of disagreements to the procedure
of investigation (Article 231 of the RF Labor
Code). Article 231 of the RF Labor Code direct-
ly provides such connectedness with respect to
the employer and its representatives, even in
cases of challenging inspection decisions in a
court. Thus, the effect of administrative acts is
not suspended even by appealing to the court,
otherwise it requires the adoption of interim
measures by the court (Tomtosov, 2020).

For the cases of appealing judgments in
the case of an administrative offense, as per
paragraph 1 of Article 30.3. of the RF Adminis-
trative Code, a period of ten days from the date

of delivery or receipt of a copy of the resolution
is provided; for challenging administrative acts
adopted by the State Labor Inspectorate on the
results or during the investigation, there is a
three-month period (Article 219 of the CAS of
the Russian Federation). The same period also
applies for invalidation of the investigation
report in a judicial procedure within individ-
ual labor dispute (Article 392 of the RF Labor
Code). It is possible to review the results of the
investigation in relation to “accidents investi-
gated no earlier than five years before the date
of occurrence of circumstances” established
as the basis for carrying out additional inves-
tigation (Article 229.3 of the RF Labor Code).
Whereby, it is possible to adjust the results of
the investigation taking into account the “in-
novations” that have arisen after its adoption
(entry into force) or the expiration of the terms
(exhaustion) of challenging the acts themselves.
At the same time, it does not stand out — new
or newly discovered are the circumstances that
have occurred or the facts underlying them. In
respect thereof, it cannot but be mentioned the
invariability of the act (decision) of the public
administration in the context of its obligation
on the addressees and the impossibility of its
arbitrary modification or cancellation (Tom-
tosov, 2020). Ensuring compliance with bind-
ing nature and invariability of the decision, the
legitimacy requirements towards act adoption
shall be required. A similar emphasis on the
assessment of legality has also been observed
during judicial challenge of acts issued by State
labor inspectorate.

In judicial practice, when monitoring le-
gality of decisions (acts) issued by state labor
inspectorate in the course of an additional
investigation or based on its results, an ex-
amination of conclusions as mentioned in the
text of the primary investigation act. Thus,
by Cassation Ruling No. 88a-7799/2021 dated
March 30, 20214, based on the study of actual
circumstances, the courts determined the cir-
cumstances and objective causes of the acci-

4 Cassational ruling of the First Cassation Court of General
Jurisdiction dated March 30, 2021 No. 88a-7799/2021 — URL:
http://www.consultant.ru (accessed on June 14,2023). — Ac-
cess mode: ConsultantPlus: [reference data- legal system],
free access to the local Network of NGUEU.
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dent, assessed the legality of the order of the
State labor inspector for conducting addition-
al investigation. Organizational and technical
inconsistencies concerning hazardous facility
operation seemed to be the accident causes,
therefore, the case was qualified as production-
oriented.

In another case, the employer challenged
for legality of the conclusion and instructions
of the State labor inspector drawn up after
an additional investigation®. Violation of la-
bor protection requirements by the employer,
determined in response to the additional in-
vestigation were not taken into account when
considering the case of traffic rules violation
by the injured person. In view to the viola-
tions committed, which were not recorded in
the initial investigation act, according to the
court opinion, the victim’s guilt should not
have been determined. The court analyzed
not only legality of the conclusion and the
order, including reasonability of an order for
conducting additional investigation, as well as
objectivity of the investigation so conducted,
but also made conclusions on the legality of
the acts. Study of the investigation act legal-
ity, as well as validity of the order, served as
a foundation act for subsequent carrying out
of an additional investigation, conclusion and
rescript drawing up, constitutes a standard
practice with respect to disputes on challeng-
ing decisions of state labor inspectors issued
according to the results of the investigation.
In addition, detection of violations and la-
belling process correctness in such cases are
of vital importance, and in some cases® this
practice is inconsistent with identification of
the case objective causes. At the same time,
judicial practice demonstrates verification of
reasons and circumstances of the accident,

5 Appellate ruling of the Penza Regional Court dated No-
vember 17, 2022 No. 33a-3723/2022 — URL: http://www.con-
sultant.ru (accessed on June 14, 2023). — Access mode: Con-
sultantPlus: [reference data- legal system], free access to the
local network of Novosibirsk State University of Economics
and Management (NGUEU).

¢ Appellate ruling of the Penza Regional Court dated No-
vember 17, 2022 No. 33a-3723/2022 — URL: http://www.con-
sultant.ru (accessed on June 14, 2023). — Access mode: Con-
sultantPlus: [reference data- legal system], free access to the
local network of Novosibirsk State University of Economics
and Management (NGUEU).

showed up in the primary act of investigation,
during examination of the legality of deci-
sions (acts) of the state labor inspectorate is-
sued in the course of control and supervisory
activities for the procedure of investigation
and additional investigation. In this regard, it
is important that there is no elimination from
full-fledged verification of acts under “visible
legality” pretense (Sherstoboev, 2022)

Conclusion

Powers of public administration author-
ities are exercised by the aid of management
(management activities). Issuance of an ad-
ministrative act is one of the forms of man-
agement activities. Act introduction is only
possible after it has become effective. After
such act has become effective, it shall be bind-
ing for the act addresses. The legal force of
acts is aimed at ensuring legal stability and
trust between the subjects of legal relations
and should be a general rule, not an exception.
Binding as an element of legal force exists in
the legislation of the Russian Federation as
the binding of the addressees of acts by their
provisions, the need to comply with these de-
cisions. By acts’ summing-up judicially and
extra-judicially, the principle of legality shall
be focused on. This reference point is provided
by the Resolution of the Supreme Court of the
Russian Federation No. 21 of June 28, 20227
(the scope of which does not include challeng-
ing decisions appealed under the Administra-
tive Code of the Russian Federation), setting a
trend not only for application of the principle
of legality by the courts, but also the principles
of proportionality (ratability) and trust protec-
tion when checking administrative acts. The
Resolution of the Constitutional Court of the
Russian Federation dated November 09, 2022
No. 48-P defines the constitutional principle of
maintaining trust through clarity and consis-
tency of legislative regulation, transparency of
its mechanism and the absence of legal uncer-

7 Resolution of the Plenum of the Supreme Court of the Rus-
sian Federation No. 21 dated June 28, 2022 "On several issues
related to application by courts of the Provisions of Chapter
22 of the Administrative Court Procedure Code of the Russian
Federation and Chapter 24 of the Arbitration Procedure Code
of the Russian Federation" // Rossiyskaya Gazeta, 2022. No.
149.
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tainty to the subjects of legal relations®. The
principles of proportionality and protection of
trust have not received proper legislative reg-
ulation in the Russian Federation. The princi-
ples of legal certainty (stability) and protection
of trust are not actively used in the practice of

8 Resolution of the Constitutional Court of the Russian Feder-
ation dated November 09, 2022 No. 48-P "In the matter of the
constitutionality check of the first paragraph of Part 1 of Arti-
cle 48 of the Federal Law "On General Principles of the Orga-
nization of Local Self-Government in the Russian Federation"
on the grounds of the complaint of citizens Yu.A. Plakhteeva,
A.Y. Savushkina and A.Y. Yakovleva" // Corpus of Legisla-
tion. — No. 47.—2022. — Article 8304.
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Abstract. Tax monitoring is a new institution for Russian tax law. It appeared relatively
recently and was developed based on the Dutch model of horizontal monitoring. Tax
monitoring is a promising model for building “tax authority-taxpayer” relationships. It is
gradually being introduced by the state into the business environment. This process will
eventually lead to the emergence of controversial issues that require answers now and in
the future. Judicial practice provides indisputable assistance in finding solutions to law
enforcement problems. However, in the case of tax monitoring, judicial practice has not
yet been formed in Russia.

The study highlights some significant theoretical issues related to tax monitoring. These
issues are currently being actively discussed in the scientific community. However, in the
study more attention is paid to the practical issue of the conclusion by the participants of
tax monitoring at the pre-trial stage of an agreement on factual circumstances in a situation
where the taxpayer doesn’t agree with the motivated opinion of the tax authority. The article
concludes that it is advisable to conclude such an agreement in this case. Moreover, such
expediency should be supported by the relevant norm of the tax law, which is currently
absent in the Tax Code of the Russian Federation.

Keywords: tax monitoring, tax compliance, agreement on factual circumstances, reasoned
opinion, mutual agreement procedure, settlement agreement, conciliation procedures.

Research area: social structure, social institutions and processes; private law.
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AnnHoranms. Hanorosbslii MOHUTOPUHT — HHCTUTYT HOBBIH /111 POCCUICKOTO HAJIOTOBOT'O
paBa, KOTOPBIi MTOSBUIICS OTHOCUTENIBHO HEABHO M OBLI pa3paboTaH Ha OCHOBE TOJUTAH/ICKOM
MOJIEJIM FTOPU30HTAIBHOIO MOHUTOpUHTa. Hamorosblii MOHUTOPUHT KaK NIEPCIIEKTUBHAs
MOJI€JIb BBICTpAaUBaHUs B3aUMOOTHOILIEHUH «HAJIOTOBBII OpraH-HaJOrOILUIATEIbIINK
MIOCTETICHHO BHEAPSIETCS] TOCYNAPCTBOM B OHM3HEC-CPEAY, UYTO HE MOXET HE MPUBECTU
B UTOTE K MOSBICHMIO YK€ ceifyac U B JaNbHEHIIIEM CIIOPHBIX BOIPOCOB, TPEOYIONIUX
OTBETOB. B mouckax pemieHus npaBonpruMEHUTENBHBIX IPOOIEM HEOCIIOPHMYIO IOMOIIb
OKa3bIBaeT cyAeOHas mpakTuka. OfHAKO B CIydae C HAJIOTOBBIM MOHUTOPHUHIOM CyJeOHast
MpaKTHKa ele He chopMupoBanace.

B uccnenoBanuu BbleNEHbl HEKOTOPBIE 3HAYMMBIE TEOPETUUECKHIE BOIIPOCHI, CBSI3aHHbIE
C HAJIOTOBBIM MOHUTOPHHIOM, 110 IIOBO/Iy KOTOPBIX YK€ BElyTcsl HayuHble TUcKyccuu. OnHako
Oomnbliee BHUMAHKE Y/IETIEHO BOIPOCY MPAKTUUECKOTO CBOICTBA O 3aKIIOUCHUN YIaCTHUKAMU
HaJIOTOBOTO MOHHTOPHUHTA HA TOCYIEOHOM CTaANH COTTIAICHUS MO (PaKTHIECKUM
00CTOSITEILCTBAM B CUTYAIMH, KOT/Ia HAJIOTOIIATENbIINK HE COIIACEH C MOTUBHPOBAHHBIM
MHEHHEM HAJIOTOBOTO OpraHa. B cTarbe caenan BBIBOA O 11e1ec000pa3HOCTH 3aKII0UCHUS
B TaKOM ClIydae mogo0Horo poaa cornamreHus. [Ipudem Takas 1enecoo0pasHOCTb TOKHA
OBITh MMOJKPEIJIEHa COOTBETCTBYIOIIEH HOPMOI HAJIOTOBOTO 3aKOHA, KOTOpast Ha TAHHBIN
MoMeHT B HanorosoMm xoznexce Poccuiickoit denepanuu 0TCyTCTBYET.

KuroueBble cjioBa: HaJIOTOBBIN MOHHUTOPHHT, HaJIOTOBBIN KOMILJTIaCHC, COITIAaIlICHUC
oo (baKTH‘IeCKI/IM O6CTO$[TCJ'IBCTBaM, MOTHUBUPOBAHHOC MHCHUEC, B3AUMOCOITIACUTCIIbHAA
npoucaypa, MUpOBOC COTTIAIICHUC, IPUMUPUTCIIBHBIC ITPOLCAYPHI.

Hayunas cnenuanbsHocTh: 5.4.4 — conuanbHasi CTPYKTypa, COLMaIbHbIE HHCTUTYThI
1 TIporieccsl; 5.1.3 — yacTHO-TIpaBoOBBIE (ITUBHIMCTHYCCKUE HAYKH)

Hutuposanue: lemun A.B., Monuna A. 1O. HanmoroBelif MOHUTOPUHT: CTOUT WJIM HET 3aKJII0YATh
cornaieHue no akruueckum oodctosTenscTBam? JKypu. Cub. gedep. yu-ma. I ymanumaphule nayxu,
2024, 17(6), 1094-1102. EDN: SDMORM

Beenenne

JJ1eMEHThI HaJIOrOBOI'O MOHUTOPHHTA B Ka-
YECTBE MUJIOTHOTO MIPOEKTa CTAJIM UCIIOJIb30-
Barbest B Poccnn eme B 2012 rofy, Korma MexIy
denepalbHON HAJIOTOBOM ciyk00i Poccwmii-
ckoil Penepaliuu U TAKUMU KOMIAaHUSAMHU, KaK
«Pycruapo», <cMUHTEP PAO EDCy», «Mobuib-
uble TeneCrcTeMbl», OBUTH 3aKTI0YCHBI TIEPBBIC
COTJIALIIEHHS O PaCIINPEHHOM HH()OPMAIIHOHHOM

B3aMMO/ICHCTBHUU. YK€ TOT/Ia TTPEACTABUTEIN
Ou3Heca BBLIJECIUIIN I ce0sl B HOBOM MOJIEIIH
TTOCTPOCHUSI OTHOIIEHUH «HAJIOTOBBIN OpraH-
HAJIOTOTLIATEIBIIUKY TETBIN PSIT TPEUMYIIECTB:
JydIiee MOHUMAaHUE CO CTOPOHBI HAJIOTOBBIX
OpPTraHOB CTPYKTYPbI H OCOOCHHOCTEH BEJCHHS
Ou3Heca, mopsaKa y4eTa, a TAK)Ke CHU)KCHUE
KOITMYECTBA MPETeH3UH. B koHeuHOM HTOTE 3aK0-
HOJIATEIIb, MOy YUB TAKOW TTOJIOKUTEIBHBIHN OT-
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KiwK, pornonHmI B 2014 rogy Hanmorossiit kozeke
Poccuiickoit @enepanuu (ganee mo tekery — HK
P®) nByms rimaBamu 14.7 u 14.8, moCBSMICHHBIME
WHCTUTYTY HaJOrOBOTO MOHUTOPHHTA.

Bupouem, HOBast MoJeNh BBICTpaUBaHUS
B3aMMOJICHCTBHUS MEX Ty HAJIOTOBBIMHU OpTraHa-
MH W HaJIOTOIIATENBIIUKAMHI, 3aKpETJICHHAS
B POCCHUHCKOM HAaJIOTOBOM 3aKOHOJATEIIHCTBE
B 2014 tonmy, He OblJIa COOCTBEHHO «OTEYe-
CTBEHHOM pa3pab0TKOI, a IBUIIACH TPUMEPOM
yIa4HOTO 3aMMCTBOBAHUS 3apyO0eKHOTO OIbI-
Ta. Peub myietT 00 MHCTUTYTE TOPU30HTAIBLHO-
T0 MOHUTOPHWHTA, pa3pabOTaHHOTO U BIIEPBHIC
BHEJ[PEHHOTO B HAJIOTOBYIO cucTemy Hwumep-
mauoB B 2005 ToAy € y4YETOM CIEAYIOIINX
pexomenanuii Haydnoro coBera mo rocy-
napctBeHHoi mosmtuke (Scientific Council
for Government Policy): B3auMOOTHOIICHHS
HAJIOTOIJIATEIBIINKOB M TOCYIapCTBa JOJIK-
HBl BBICTPAWBATHCS Ha OCHOBE MPUHIIMIIOB
B3aHMHOTO COTPYJAHUYECTBA U MPO3PAYHOCTH
OM3HEC-TIPOIIECCOB, I/I€ TOCY/IaPCTBO MPUHHU-
MaeT Ha ce0s1 OTBETCTBEHHOCTE 3a HAJIOTOBLIM
KOMILIACHC, a TAKXKe CTHUMYJHPYET pa3BUTHE
CaMOPETYIUPOBAHUS U CAMOKOHTPOIISI CO CTO-
POHBI YaCTHBIX JIHT] (Y9aCTHUKOB HAJIOTOBBIX
otHotrenuit) (Demin, 2020).

OnHako pPOCCHUUCKUN HAJIOTOBBI MOHH-
TOPHHT, paBHO KaK W aHAJIOTUYHBIE €My MOJIe-
T BBICTPAWBAHUS OTHOIICHWH «HAJIOTOBBINA
OpraH-HaJOTOIUIATENBIUKY,  MPUMEHSIEMbIC
B JIPYTUX CTpaHax, ObIT W3HAYAIHLHO OPHUCH-
THPOBAH HA CPEJly UCKIIOUUTEIHHO KPYITHBIX,
€CIM HEe CKa3aTh KPYNHEHIIUX HaJOrorlIa-
tenpinukoB (Bronzewska, 2016). Hampuwmep,
yXKe YIIOMSIHYThIE HAMU paHee TaKue KOMIa-
HUH, Kak «Pycrunpoy», «Moowmibable TeneCu-
CTEMBI», 0€3yCIIOBHO, CIIEYyeT OTHECTH K UHC-
JIy KPYIHBIX pOCCHICKUX KoMmTaHui. [Tomumo
Ha3BaHHBIX IOPUJIMYECKUX JIUI] B HACTOSIIIIEE
BpeMsl y4acTBYIOT B IPOTPaMMeE HAJIOTOBOTO
MOHHUTOPHHIA «TUTAHThI OW3HEca»: «A3po-
(baor», «lasmpom», «PocHedTb» W apyrue
(Davletbaev, 2022).

IlocTanoBka npodaemMbl

BwMmecte ¢ Tem, HaumHas ¢ 2014 roga, «3a
OOpPTOM» yYacTHsI B HAJJIOTOBOM MOHHUTOPHHTE
OKa3aJIMCh TPEJCTABUTEIN CPEIHET0 U Majio-
ro OW3Heca, YTO BPSJ JIM YK€ TOTJIA MOXHO

ObuT0 cunTaTh OOOCHOBaHHBIM. Tak, B Hu-
JepiaHaax, Ha 4eil ONbIT B YaCTH BHEIPEHUS
WHCTUTYTa TOPU30HTAIBHOTO MOHMTOPHUHIA
U Tocienyouei ero ampodaluu OpUEHTH-
poBanacek Poccuiickas ®enepanus, HOBYIO
MOJIeJIb Hayaju BeCbMa YCIEIIHO MPUMEHSTh
1 B OTHOLIEHHUH HAJIOTOIJIATEIbIINKOB U3 YHC-
Ja CpeAHUX M MalbIX MpeAlNpUHUMATEIEH.
Kpome Toro, BBuIy Kak CBOE€H HOBU3HBI, Tak
U HEJOCTaTOYHOI'O KOJIMYECTBA BOBJIEUEHHBIX
B KPYT' €ro y4aCTHUKOB HAJIOTOILIATENIbIIUKOB
WHCTUTYT HAJIOTOBOI'O MOHMTOPHMHIA JI0 CHX
mop He 003aBelics JOCTATOUYHBIM 0araxom cy-
neOHOI TpaKTHUKH, CIOCOOHOW ITaTh OTHOCH-
TEJIbHO OBICTPBII OTBET Ha CIIOPHBIE BOIIPOCHL.
WHbIMu crioBamu, B IpaBOBOM peryiaMeHTaluu
HAJIOrOBOI'O MOHMTOPHUHIA €CTh HECOBEPIIEH-
CTBa, 30HBl «HEONPEJEIIEHHOCTU» U Jlaxe Oe-
Jble MATHA, ¢ KOTOPHIMHU CTaJIKHUBAIOTCS BCE
YYaCTHUKH 3TOrO HAJIOTOBOT'O peXkKUMa.

OocyxneHue

B nHacTosiiee BpemMsi U3MEHEHUS B 3aKO-
HOJATEJIbHOM PETYJIMPOBAHUU HAJIOIOBOI'0 MO-
HUTOPUHTA CBUJETENBLCTBYIOT O TOM, YTO B €I0
OpOUTYy TIOCTETIEHHO OYIET BOBIJICKATHCS BCE
OoJplee KOMMYSCTBO HAJIOTOILIATEIBIITHKOB,
B TOM YHCJI€ U U3 CPEIbl MAJIOIO U CPEIHEro
Om3Heca.

Tak, cornmacHo OCHOBHBIM HalpaBieHU-
sIM  OIOJPKETHOM, HAJoroBOM M TaMOXKEHHO-
tapudHo¥ momuTrku Ha 2023 TOX U HA TIJIAHO-
BoI riepuoy 2024 n 2025 ronoB (yTBEpKICHBI
MunucrepcTBoM ¢uHaHCOB Poccuiickorr de-
Jepaluy) PpaccMaTpUBAIOTCS BO3MOXKHOCTHU
JaJbHEeHUILEero COBEPIICHCTBOBAHM S HHCTUTYTa
HAJIOrOBOI'O MOHUTOPHUHTA B YaCTH, HAIIPUMED,
[I03TAIHOTO CHUKEHMS MOPOrOBBIX 3HAUYEHUI
JUIS BCTYIUIEHHSI B HAJOIOBBI MOHMTOPHHT
B LENSAX pacIiUpeHus Kpyra MNOTEHLHAJb-
HBIX YYaCTHUKOB HAJIOIOBOI'O MOHHUTOPHHIA,
a Tak)ke CO3/1aHMs BO3MOXHOCTHU IIpe/ICTaBIe-
HUSI yYaCTHUKaMHM HaJOrOBOT'O MOHMUTOPHH-
ra HaJIOrOBBIX JeKJapaluid (pacdeToB) uepes
CBOM MH(OPMAITHOHHBIE CHCTEMBI, K KOTOPBIM
MPEIOCTaBJICH JOCTYIl HaJOrOBOMY OpIraHy,
C IPUJIOKEHUEM HEOOXOAUMBIX JIOKYMEHTOB.

B 2020 rony pacnopsixenuem [IpaBurens-
ctBa PO ot 21.02.2020 Ne 381-p yTBepxkaeHa
Konmenmus pa3BuTus u GyHKIIHOHUPOBAHHS
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B Pocculickoii @enepannu CUCTEMBI HAJIOTO-
BOI'0 MOHHTOpHWHTA (Aanee mo Texcty — Kon-
nenwust). CoriacHo nonokeHusiM KoHnenun
TepeYeHh BO3MOXKHBIX YUYACTHUKOB MOHHTO-
pYIHTa TUTAHUPYETCS YBEIMYHUTH 32 CYET TPO-
EKpaTHOTO CHIIKEHUS TPEOOBAHMM, MPEAbsIB-
JSIEMBIX K CYMME YIIAYMBAEMbIX KOMITAHHEH
HAJIOTOB, 00bEMY BBIPDYYKH U CTOMMOCTH aK-
THBOB, HEOOXOJUMBIX JJIs TIEPEX0/1a HA MOHH-
TOPHUHT; JOOABJCHHUS B TEPEUYCHBb ILIATEHKEH,
KBaJM(PUIIUPYEMBIX B IEIIX IEepexoja Ha MO-
HUTOPHHT, HaJora Ha JOXOJbl (DU3HUECKHX
JUIl U CTPaxOBBIX B3HOCOB; OTMEHBI 00s3a-
TEJIBHOCTH COOJIOJCHUS CYMMOBBIX IOPOTOB
JUTS TIepexo/ila Ha MOHUTOPHUHT yYaCTHUKAMH
KOHCOJIMTUPOBAHHOW  TPYNIBI  HAJIOTOTIa-
TENBIIHKOB.

B OynymieM, BeposTHO, YHCIO KOMIIa-
HUM — TOTCHIIMAJIbHBIX YYaCTHUKOB MOHH-
TOpPUHTA BO3pacTET eme OOJIbIIe B CBS3U
C OTMEHOW TpeOoBaHUsI 00 OJHOBPEMEHHOM
COOJTIOICHUY CYMMOBBIX ITOPOTOB JIJIS TIEPEXO0-
Jla Ha JTAHHYTO ()OPMY KOHTPOJIS U MOSIBJICHHEM
BO3MOXHOCTH BCTYTIJICHUSI B MOHUTOPUHT TIPH
COOTBETCTBHH XOTs OBl OJIHOMY W3 YCTaHOB-
JIEHHBIX KPUTEPHUEB (MOAMYHKT «a» MyHKTa 9
Konnenuuu). Cornacno nynkry 14 Konmen-
MK Takas Mepa IMO3BOJUja Obl JIOBECTH KO-
JUYECTBO YYACTHUKOB MOHHUTOPWHTA TMOUYTH
1o 8 teicsd (Kovalenko, Leonov, 2021, 4).

Tax>xe B HAyYHOU TUTEpaAType MUTHPYET-
Cs TIO3UIIHST HAaYaTbHUKA YIPaBICHUS HAJIOTO-
BOro MOHMTOpHHTra DenepanbHONl HAJIOTOBOU
cnyx061 Poccuu (nanee mo rexcty — @®HC PD)
M. A. KpameHHHHUKOBOH O TOM, YTO CIYX-
0a paccMaTpuUBaeT «BO3MOXXHOCTH JaJIbHEH-
IETO PAaCIpPOCTPAHEHUs] JAHHOTO pEXHMA,
B TOM YHCJIC Ha CyObEKTHI MAJIOTO U CPEITHETO
npennpuHuMatenbcTBay (Kovalenko, Leonov,
2021, 4).

B cBsi3u ¢ Bo3pacraromieit «mmomyisipHo-
CTBIO» HAJOrOBOIO MOHHUTOPWHTA, C HaIIeH
TOUYKH 3pEHUS, HE JINITHUM OYJIeT CKa3aTh He-
CKOJIBKO CIIOB O €T0 TIPaBOBOM MpUpoO/IE.

[To MHEHHWIO POCCHICKOTO 3aKOHO/ATE-
7, HAJOTOBBIM MOHUTOPHWHT TMPEACTABISCT
co00if HOBYIO (OpPMY HAJIOTOBOTO KOHTPOJIS
(Hapsiy € XOpOIIO HM3BECTHBIMU KaMepallb-
HBIMH ¥ BBIC3JIHBIMH HAaJOTOBBIMH TTPOBEpKa-
mu). Cormacao myHkTy | cratem 105.26 HK

PO «mpenmeroM HAIOTOBOTO MOHHUTOPHHTA
SIBIISTIOTCSL TIPABHIIBHOCTD HCYHCICHUS (yIep-
YKaHWUSI), TOJTHOTA U CBOEBPEMEHHOCTH YILIATHI
(mepedncIeHus) HaJIOroB, COOPOB, CTPAXOBHIX
B3HOCOB». AHAJIOTHYHBIM 00pa3zoM chopmy-
JTUPOBaH MIPEIMET BBIC3THBIX HAJIOTOBBIX IIPO-
Bepok B myHKTe 2 ctathu 89 HK P®. JlanHoe
0OCTOSITENIECTBO M HE TOIBKO MO3BOJISIET TO-
BOPHUTH O TOM, UYTO MEKIY «TPaTUIIHOHHBIMU
BUJAMH HAJIOTOBBIX IIPOBEPOK» M HAJIOTOBBEIM
MOHUTOPHHTOM €CTh OIIPEAEICHHO HEYTO 00-
mee. Tem He MeHee 3HaKa PaBEHCTBA MEXKIY
HAJIOTOBHIM MOHHTOPUHTOM M CTABIINMH JIaB-
HO TIPUBBIYHBIMU KaMEpalbHBIMA W BEIC3]I-
HBIMH TIPOBEPKAMH ITOCTABUTH HE MOJTYUUTCS
IO CIICAYIOMINM ITPUIIHAM.

ITo cBoell cyTH HAJIOrOBBI MOHUTOPUHT
€CTh MOIENIb B3aMMOOTHOIICHUN, BBICTPaH-
BaeMBIX MKy HAJOTOBHIMH OpTaHAMU U Ha-
JIOTOILTATENBIINKAMI Ha HadallaX B3aUMHOTO
JOBEpUs, IIPO3PAYHOCTH ¥ B3aMMOIIOHHMa-
HUS (QMIEMEHTHI TOPH3OHTATH3AINN 0a30BBIX
(TpaIMIIMOHHBIX) HAJOTOBBIX OTHOIICHUN).
YuuThBasg HaJMWYAC HA3BAHHBIX DJIEMCHTOB
TOPU30HTAN3AINN, COBEPIICHHO HE CBOM-
CTBCHHBIX TPaAUIIHOHHBIM ()OpMaM HaJIOTOBO-
r'0 KOHTPOJIS, B HAJIOTOBOH JOKTPHHE «OBITYET
MHECHHE» O JBOHCTBCHHOW IPHPOJE HAJOTO-
BOTO MOHUTOPHHTA (C OMHOH CTOPOHEI, HAJO-
TOBBI MOHHUTOPUHT — 3TO CIIOCO0 pacIInpeH-
HOTO WH(OPMAIIMOHHOTO B3aWMOICUCTBUS,
a ¢ Apyroil — ¢opmMa HAJOTOBOTO KOHTPOJIS)
(Kovalenko, Leonov, 2020, 10).

HexoToprle yueHBIE MOJAraioT, 4TO Ha-
JIOTOBBIX MOHHTOPHHT €CTh «HHCTPYMEHT
(P PEKTUBHOTO B3aWMOICUCTBHUS MEXKIy Ha-
JIOTOBBIM OPTraHOM M HAJIOTOILIATEIBIIUKOM,
OPHEHTUPOBAHHBI Ha MPEIOTBPAIICHUE CO-
BEpIICHHUS] HAPYIICHHUs 3aKOHONATEIHCTBA
0 Hayorax M cOopax, BOCIIUTaHHE B HAJOTO-
IJIaTeIbIINKE TPaBOBOU KyIbTyphl. MHade To-
BOpSI, TaHHBIA WHCTUTYT MPEICTABISET COOOH
MPEBEHTUBHYIO MEpy B CHCTEME CTaHOBIIC-
HUsl HaJoropor jgucnuiuiabD (Laichenkova,
2016). Kto-To 3 HamoroseqoB u BOBCE ycMa-
TpPUBaET B HAJIOTOBOM MOHHUTOPHHTE HaJIMIHE
MIPU3HAKOB MPUMHUPHTEIBHBIX (B3aHMOCOTIIA-
CUTENBHBIX) NPOIEAYp, Ipenjaras paccMa-
TpUBaTh €ro B KadeCcTBE albTePHATUBHOTO
cnocoba paspemenus crnopoB (Kurochkin,
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2023; Tsvetkova, 2023). Bce nepeducieHHbIC
TOYKH 3PCHHUSI, TI0 HAIEMy MHEHHIO, TaK WU
WHAue 3aTparuBaroT CYNIHOCTHBIC IMPH3HAKU
HAJIOTOBOTO MOHHTOpWHTA. TpyaHo He corna-
CUTBCS C TE€M, YTO 37eCh B OTIIMYHE OT KaMe-
PaTBHBIX U BRIC3THBIX IPOBEPOK «BUTACT TYX»
KOMITPOMHCCA, YCTYTIOK, B3aUMHOTO COTJIACHS
1 goBepus. BmecTe ¢ TeM B OTIHYHE OT Tpa-
TUITHOHHBIX (DOPM KOHTPOIIS, OPUECHTHPOBAH-
HEIX B IEPBYIO OYepenb Ha BBISBICHHUE Ipa-
BOHAPYIICHUH C MOCIEAYIOUINM BO3MOKHBIM
MIPUBJICYCHUEM K OTBETCTBEHHOCTH, OCHOBHOM
(yHKITHEH HAJOTOBOTO MOHUTOPHHTA SIBIISCT-
Csl cKOopee MpenyIpexJIeHIE COBEPIICHHS Ha-
JOTOTIATENBIINKAMH HAPYIIIEHUH HAJIOTOBOTO
3aKOHONATEIHCTRA.

Wrax, HamOroBBII MOHUTOPHHT, KaK YK
paHee OTMeEUajoCh, IPEAIONAraeT YCTaHOB-
JICHWE MEKJIY HaJOTOIUIATeNBIINKOM W Ha-
JOTOBOH aJMHUHUCTpPALUEH pacIIMpeHHOTO
MH(POPMALMOHHOTO B3aWMOICUCTBHS: HAJO-
TOIUIATENBITNK (MMEHHO OH HHUITUUPYET MPO-
BeZICHUE B OTHOIICHUH HEr'0 HAJIOTOBOTO MOHH-
TOpHHTA, MMOJaBasl 3asBICHUEC B KOHTPOIHHO-
HAJ30PHBIH OpraH) B peKMME OHJIAWH c000-
[1aeT HaJIOTOBOMY OPTaHy O IPEAIIoIaraeMbIX
HAJOTOBBIX PHCKAaX, TEM CaMBIM YKPEILIssI
CBOH HMHUIK TOOPOCOBECTHOTO «IapTHEPa»
B HAJIOTOBBIX IPaBOOTHOIICHUSIX.

Berynas B HaJOTroBBIE MOHUTOPHHT, Ha-
JOTOIUIATENBIINK IO COOCTBEHHON WHHIIHA-
THUBE PacKpbIBacT WHCICKIUU 3HAYHTEIHHBIN
00beM cBenieHUit 0 cede (0 BHYTPEHHUX TIPO-
[eccax, COBEPIIACMBIX OIepalisaX, Haloro-
BBIX pHCKax), IOOPOBOJBHO IIPEIOCTABIIS-
€T HaJIOTOBOMY OpraHy YNAJCHHBIH OCTYI
K JJAHHBIM CBOETO (DMHAHCOBOTO YUeTa BIUIOTH
IO TIEPBUYHBIX YUCTHBIX JOKyMEHTOB. Komma-
HUS aBTOMAaTH3HPYET BHYTPCHHHE ITPOIIECCHI
1 TIPOIECCHI B3aMMOJCHCTBHSI ¢ MHCICKITHEH,
CO3MIaCT OTBEYAIOUIYIO TPEOOBAaHUSIM HAJO-
TOBOM CITy»OBI CHCTEMY YIPaBICHHS PHCKa-
Mu u BHyTpeHHero koHtpoins (Kovalenko,
Leonov, 2021, 4).

B3ameHn ke JOOpPOBONBHOTO PaCKPBITHS
MHPOPMALNY HAJIOTOILIATEIBIINUK ITOTyYaeT
OIIEPaTUBHOE KOHCYJIBETHPOBAHHUE CO CTOPOHEI
HAJIOTOBOTO OpPraHa B YaCTH CIOKHBIX BOIPO-
COB TOJKOBAaHHS HAJIOIOBOTO 3aKOHOIATEIh-
CTBa U OcJalJIeHHE BHEIIHETO KOHTPOJIHHOTO

BO3JICHCTBUS  (OCBOOOXKICHHE (MO0 0OImeMy
MPaBHUITy) OT KaMepaJbHBIX W BBIC3THBIX Ha-
JOTOBBIX MpoBepok (myHKT 1.1 cratem 88,
nyskT 5.1 crateu 89, myHkT 4.1 crarem §9.1
HK P®).

Kpome Toro, x 4ncity mpenmMymniecTs, Bo3-
HUKAONINX Ha CTOPOHE HAJOTOIIATeIbIINKa-
yY4acTHUKa HAJIOTOBOTO MOHHTOPUHTA MOX-
HO OTHECTH: 3aKpHITHE IIEPHOIOB B TPU pas3a
ObIcTpee, YeM BHE HAJIOTOBOTO MOHHTOPUHTA
(mynxter 4, 5 crateu 105.26 HK P®); ycko-
PCHHBIH MOPSIIOK BO3MEIICHHSI HAJIOTa HA J0-
0aBIICHHYIO CTOMMOCTh W aKmm3a (IIyHKT 2
crareu 176.1, mynkT 1 crarsu 203.1 HK P®);
CYIIECTBEHHOE CHIXECHHE OyMa’KHOTO JIOKY-
MeHTooOopota ¢ wmHcneknued (Kovalenko,
Leonov, 2021, 4).

[MomumoO cBenmeHHS K MUHUMYMY IIPOBO-
OUMBIX B OTHOIICHHH HAJOTOIUIATEIBITIKA
TPaIWIHOHHBIX HAJOTOBEIX MPOBEPOK eIle
OIHVM SIBHBIM ILTIOCOM YYacTHsI B TpOrpaMMe
HAJOTOBOT'O MOHHTOPHHTA SIBJSETCS OIllepa-
TUBHOE KOHCYIBTHPOBAHHE HAJOTOILIATEIb-
IIFKa B CIIyYae BOSHUKHOBEHHUS Y TIOCIIETHETO
TI0OBIX HESICHOCTEH WIJIM COMHEHUH 1O COoBEp-
IICHHOH WITH IIIIAHUPYEMOH ceTTKe (OTIepaIim)
WJTM COBOKYITHOCTH B3aWMOCBSI3aHHBIX C/ICIIOK
(omeparuit), a Tak)Ke 10 HHBIM (paKTaM X035~
CTBCHHOH »XM3HH. Takoe KOHCYIBTHPOBAHUE
(mynkt 4 crateu 105.30 HanoroBoro xoaekca
Poccuiickoit  ®denepanun) OCyIIeCTBISETCS
HAJOTOBEIM OPTaHOM MOCPEICTBOM COCTaB-
JICHUST MOTHUBHpOBaHHOTO MHeHHs. [lo moBo-
Iy TPaBOBOH MPHUPOIBI MOTHBHPOBAHHOTO
MHCHHS B HAaJIOTOBEICHHH OISTH-TaKH HET
€IMHOTO MHCHHUS: €CTh IO3HIHS, COTJIACHO
KOTOPOIl MOTHBHPOBAHHOE MHEHHE — ITO aKT
HEHOPMATHBHOTO XapakTepa, (PUKCHPYIONIIUI
pe3yabTaT MPOBEACHUS HAJOTOBOIO MOHHUTO-
pHUHTa KaK (pOPMBI HAJIOTOBOT'O KOHTPOJIS (MO-
TUBHPOBAHHOE MHEHHE HAJOTOBOTO OpraHa
(aKTHYECKH 3aMEHSET peIleHHe MO HUTOraM
HAJIOTOBOH IIPOBEPKH, HO IIPH ITOM HE IIpeJ-
mojaraeT IPUMCHEHHE K HaJOTOILIATelNb-
OIMKY TPOIETypPhl IO B3BICKAHWIO HAJOTOB
n obecneuntensHbix Mep) (Tsvetkova, 2023).
[lo MHEHUIO APYTUX HCCIIENOBATENEH TAHHOTO
BOIIPOCA, MOTUBHPOBAHHOE MHEHUE SIBIISICTCS
MpeayIpeANTEIHHO-TIPEIOCTEPEratome Me-
poii npunysxaenus (Efremova, 2020).
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B 3akoHe omnucaHbl ciaydau, KOTja «MHU-
LIMAaTOPOM» COCTABJIEHHUSI MOTHBHPOBAHHOI'O
MHEHHUS BBICTYNAeT HE HaJOroIjiaTeblIK,
a HaJIOTOBBI opraH. B To e Bpems cTouT OT-
METHUTb, YTO JJIsl HAJIOTOBOI'O OpraHa COCTaB-
JIeHUEe MOTHUBHUPOBAHHOIO MHEHUS SBISETCA
HE TIPaBOM, a O0S3aHHOCTHIO (ITyHKT 3 cTa-
ter 105.30 HK P®).

MoOTHUBHUPOBaHHOE MHEHHUE COIJIACHO ITyH-
kty | cratem 105.30 HK P® «orpaxaeT mo3u-
LMI0 HAJOTOBOI'O OpraHa IO BOIpOCaM IIpa-
BUJIBHOCTH UCUUCIIEHUS (yAePKaHU ), IOTHOTBI
U CBOEBPEMEHHOCTH YIUIAThl (LIEpEUUCIICHUS)
HAJIOroB, cOOPOB, CTPAXOBBIX B3HOCOBY. B cBOIO
oyepelb, MO3ULUSA HAJIOrOBOrO OpraHa, M3Jjo-
JKeHHas UM B MOTHBMPOBAHHOM MHEHHH, 3a-
TparuBaeT Kak (haKTHUECKYIO CTOPOHY «Ieiay,
TaK U BOIPOCHI IpaBa (TOJKOBAHUS 1E€HCTBYIO-
LIEro HaJIOrOBOI'O 3aKOHOJATEILCTBA).

Brpouem, kak cregyer u3 crareu 105.30
HK P®, nanorommarenbuuk ¢ MOTUBHPOBAH-
HBIM MHEHUEM MHCIIEKIIMHM MOXET U He cora-
cuThCs. B TakoM ciydae HalOromiaTeiabiiuK
oOpalaercss «3a IOMOLIBIO» B YperyiaupoBa-
HHUM BO3HHUKILIMX PA3HOIJAcUil B BBIILIECTOSA-
I OpraH 10 KOHTPOIIO 32 COOIIONCHHEM
HAJIOrOBOI'O 3aKoHoAarenbcTBa. Haunmnaercs
B3aMMOCOIJIaCUTEIIbHAS IPOLENypa, B Pe3yJib-
TaTe pealu3aluyd KOTOPOH BBILIECTOALINN
HAJIOTOBBI OpraH JMOO OCTaBISET MOTHBH-
pOBaHHOE MHEHHUE MHCIICKITUU 03 N3MEHCHU,
1100 MEHSET ero.

[IpumeyaTenbHbIM B 3TOH CUTYaLlUU ABIIS-
€TCs TO, YTO HaJIMYMe Yy HaJIOTOIlIaTesbIIuKa
IpaBa 0TKa3aThCsA OT UCHOJIHEHUS] MOTHUBUPO-
BAHHOI'O MHEHMS, C KOTOPBIM OH HE COIJIaceH
JlaXke Mocyie MpoBeIEeHUs B3aUMOCOITIaCUTelb-
HOM IpoLenypsl, MPSMO HE BBITEKAET U3 MOJI0-
skeHUW TyHKTOB 4 u 5 crareu 105.31 HK P®.
HanpoTus, nmpu OykBaJbHOM TOJTKOBAHWU Ha-
3BaHHBIX TonokeHui crareu 105.31 HK P®,
a taxke myHkra 7 ctateu 105.30 HK P® cam
cO0OH HaIpamuBaeTCsl BEIBOI O «HEIOMYCTH-
MOCTH» TaKOI'0 OTKa3a CO CTOPOHBI Hajoro-
IJIaTeJIbLIIMKa UMEHHO B CIydae ero Hecoria-
CHs C MOTUBUPOBAHHBIM MHEHUEM HAJIOIOBOTO
oprasa.

OpHako Takoe MpaBo (IIpaBO HE BBIIOJ-
HUTbB) y HAJIOrOIJIATEJIBIIUKA BCE-TAKH €CTb.
CornacHo oAnmyHKTy 3 myHkTa 5.1 crtateu 89

HK P®, a raxxe mynkry 24 [Ipukaza ®HC PD
ot 15.12.2017 Ne MMB-7-3/1065@, ecnu Mo-
THBHPOBAaHHOE MHEHHUE HAJIOTOIIIATEIBITIKOM
HE BBITIONHICTCS, «AHPOPMALHIO O NAHHOM
(akTe HANpPaBISIOT B CTPYKTYPHOE ITOIpa3-
JCTICHUE HAJOTOBOTO OpraHa, OTBEYaloIIee
3a aHaJHM3 W [JIAHHPOBAHUE BBIC3THBIX HAJO-
TOBBIX TIPOBEPOK, ISl PACCMOTPEHUS BOIIpOCca
0 BKIJIIOYCHUHU OpraHU3aINH B IIJIaH MpOBeJe-
HUS BBIC3THBIX HAJOTOBBIX MTPOBEPOK 32 MEPHU-
Of, 32 KOTOPBIH IPOBOAMIICS HAJIOTOBBIH MO-
HUTOPHHTY.

[MomoGHOTO pona Mepa, 6€3yCcIOBHO, IPH-
3BaHa (IOATOIKHYTH» HECOTJIACHOTO HAJOTO-
MJIaTeIbIINKA K BBITIOTHEHUIO MOTHBHPOBAH-
HOT'O MHCHHSI WHCIICKIIHH, CBSI3BIBAIONIETO UX
obonx. Tem He MeHee y OpraHH3alllll — Ha-
JIOTOIUTATENBIINKA «IIPO 3aracy BCeraa ecTh
MpaBoO Ha CyAeOHYIO 3amuTy. MHBIMU cloBa-
MH, OH MOXET OOpaTHTbcs ¢ TpeOoBaHHEM
00 00XaJIOBaHWH MOTHBHPOBAHHOTO MHCHUS
B cya. Ilpu pa3BuTHH cHUTyanud MOJOOHBIM
00pa3oM BO3HHKACT BIIOJHE 3aKOHOMEPHBIH
BOIIPOC: IporpamMMa TOJUTaHJCKOTO TOPH30H-
TaIbHOTO MOHUTOPHHTA, MPOTOTHIIA POCCHIH-
CKOTO HAJIOTOBOTO MOHHTOPWHTA, PaBHO Kak
U TIporpaMMa COBMECTHOTI'O KOMILIAeHCa B IIe-
JIOM, TIOIpa3yMeBaeT Iof Co0Oil B KadecTBe
OIHOTO M3 OCHOBHEIX IITIOCOB IIEPEBOA OTHO-
IIEHUH U3 IIOCKOCTH KOH(POHTAIMH B ILIO-
CKOCTBh COTPYAHHUYECTBA. JTa TOPU3OHTAIN3A-
[IUsI OTHOIICHUH B KOHCYHOM HTOTE TI03BOJISCT
00erM CTOpPOHAM- YYaCTHHIIAM MOHHTOPUHTA
MUHUMHU3UPOBATH T€ U3JCPIKKHU, KOTOPHIE OHU
HECYT, B TOM YHCJIE B clIydae Iepenadyd Bo3-
HUKIIETo cropa B cyl. OIHAKO «COKOHOMHUTH
Ha CyAeOHOH TsHKOE ¢ HAJIOTOBBIM OpPTaHOMY,
Mo yOEKICHUIO TeX K€ TOJUIAHACKHX Hajo-
TOIUTATENBIINKOB M HAJIOTOBOH aJIMHUHHUCTpA-
WU, MOXXHO JHINb, 3apaHee ITOTOBOPUBIINCH
0 (axTax, UHBIMH CJIOBAMH, 3aKJIIOYHB B 00s-
3aTeIFHOM TIOPSIKE COTTIANICHHE 110 (paKTHye-
CKUM 00cTOSITeNCTBaM. [1py HaTHYnUU TaKoTo
COTJIAIlICHHS cyneOHOe pa30nupaTenbCcTBO, Kak
MOKa3bIBaeT 3apyOeKHasl CyneOHasl IPaKTH-
Ka, CyIIECTBEHHO COKPAIIACTCS KAK MUHUMYM
B YaCTH BPEMEHHBIX 3aTpaT U KaKk MaKCHUMyM
C TOYKH 3pEHUS HEMOCPEICTBCHHO CaMUX Cy-
IeOHBIX PacXolIoB, KOTOPHIE HECYT CTOPOHHI,
BEIHYKJCHHBIC JJOKA3bIBAaTh B CYJE CBOIO IIpa-
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BOTY OTHOCHUTEJIBHO HE TOJIBKO BOIIPOCOB TOJI-
KOBAHMS 3aKOHA, HO M TOTO FJIX HHOTO (haKTa.

K coxanenuro, poccuiickoe HaloroBoe
3aKOHOJATENIbCTBO HE COAEPKUT (UTO SBJIS-
ercs, C Halleil TOUYKU 3peHus, 0e3ycIOBHBIM
YIYLIEHUEM, BEb 3TO BIIOJHE COOTBETCTBYET
KOHLENIIMY HaJIOroBOro MOHUTOPUHIA M CO-
BMECTHOIO KOMILJIa€HCAa B 1I€JIOM) HHU «Ha-
MeKa» Ha HEOOXOIMMOCTH 3aKIIOYCHUS Ha-
JIOTOBBIM OPraHoOM U HaJIOTrOIUIATEJbIIMKOM
corJlalieHus] 1m0 (PaKTHUECKUM OOCTOSITEIh-
CTBaM JI0O MOMEHTAa Iepeladyd BO3HHUKIIETro
cropa B CyJ, €Clli 3TOT CIIOp KacaeTcs o0ka-
JIOBaHMS HAJIOTOIJIATENIBIIUKOM MOTHBUPO-
BAHHOI'O MHEHMSI MHCHEKLHH, C KOTOPHIM OH
He coryiaceH. B cBs3u ¢ uem, Ha Hall B3IVIAL,
JIOTIOJIHEHUE HAJIOTOBOI'O  3aKOHAa HOpPMOH
00 00s13aTeNBHOCTH 3aKTIOUCHHS yUaCTHHKA-
MM HaJI0rOBOrO MOHMTOPHUHIA TAKOT'O POAA CO-
TTIAIICHUS SIBISIETCS IEJIeCO00pa3HBIM U 00b-
EKTUBHO HEOOXOTUMBIM.

Kpome Toro, noctukeHue corjamieHus
MEXITy KOH(PIUKTYIOMUMA CTOPOHAMH ITYCTh
U B 0053aTCIEHOM IOPSAKE BIIOJHE BITHCHI-
BAa€TCs B CYLIECTBYIOIIUN 3aKOHOIATEIbHBIN
MOAXOM, MPEANoiaraloluii  BO3MOXXHOCTh
[IPUMEHEHHUS B Cly4yae BOZHUKHOBEHUS HaJIO-
TOBBIX CIIOPOB TaKOH MPUMHUPHUTENIBHOU MpPO-
LeAyphl, Kak MUPOBOE coryameHue (4actb 4
craren 49, wactu | u 2 crareu 70, myHKT 1
gacTu 3 crathu 170 ApOUTpakHOTO MpoIiec-
cyanpHOTO Kojiekca Poccniickoit Denepanun).

[Tnenym Beiciiero Apoutpaxuoro Cya
Poccuiickoit @enepannu B myHKTe 9 mocTa-
voBneHus ot 18.07.2014 Ne 50 «O mpummu-
peHUU CTOPOH B apOUTPaKHOM IPOLIECCE
OIpeAen MUPOBOE COIIALLIEHUE KaK corJia-
mIeHue, KOTopoe, Oyaydn YTBEPKACHO CyIIOM,
MpeKpaIaeT crop (IOJHOCTHIO WM B YacTH)
MEXIIy CTOPOHAMH Ha OCHOBE IOOPOBOIBHO-
ro yperyjJupoBaHUs B3aUMHBIX IpETEH3UN
U YTBEP)KJACHUS B3aUMHBIX YCTYIOK.

B T0 %€ BpeMs B HayKe HaJloroBOI'o IpaBa
OCHOBHBIE CIIOpPbI BEYTCSI KIMEHHO IO BOIIPO-
Cy cojiepKaHUs U IPEJesIOB TaKUX B3aUMHBIX
ycTynok. HeKoTopyro MeToAM4ecKy 0 HOMOIIb
B OTBETE Ha [TIOCTABJIEHHBIH BOIIPOC B CBOE Bpe-
M3l IPaBONPUMEHHUTEISIM KaK pa3 oKazalo yKe
YIOMSIHYyTO€ paHee noctaHoBienue Ilnenyma
Beicmero Apoutpaxnoro Cyma Poccuiickoit

Oenepanun ot 18.07.2014 Ne 50. B mynkTe 27
Ha3BaHHOI'O IIOCTAHOBJIEHUS CYJ Pa3bsICHUI
CIIETYIOIIeE: «UCXOISI U3 ITyOIUIHO-TIPAaBOBOM
MIPUPOABI HAJIOTOBBIX CIIOPOB IPEIMETOM Ha-
3BaHHOI'O COIJIALIEHUS HE MOXKET SBISATHCA
HM3MEHEHHUE HAJIOTOBbIX MOCIEICTBUN CIIOPHBIX
JIEWCTBUN U ONIE€palllil B CDaBHEHUU C TEM, KaK
TaKue IOCJIEICTBUS OIpPENEeIeHbl 3aKOHOM.
Hampuwmep, npeaMeToM Takoro corjiameHus
HE MOTYT BBICTYNATh BOIIPOCHI O CHM)KEHUU
MIPUMEHUMON HAJIOTOBON CTAaBKH, U3MEHEHUU
MIpaBHJI MCYHCICHUS TCHEH, 00 0oCBOOOXKe-
HUU HaJIOTOIJIATENIbIIMKA OT yIUIaThl HAJIOTOB
3a ONpeJesieHHble HaJOroBble NMEPHUOIbI WU
I10 OIPEENICHHBIM ONEepaIUsIM.

Bmecre ¢ Tem mpu paccMOTpPEeHHM Ha-
JIOTOBBIX CIIOPOB JIOIYCTUMO 3aKJIIOYEHHE
COTJIAIICHUH 00 WX YperylIHpOBaHWUH, B KO-
TOPbIX CTOPOHAMHU MOTYT OBITH HPU3HAHBI
o0cTosTeNIbCTBA, OT KOTOPBIX 3aBUCHUT BO3-
HHUKHOBEHHE COOTBETCTBYIOIIMX HAaJIOTOBBIX
MOCJIEICTBUM, KOTOpbIE COAEpKaT IPaBOBYIO
KBATH(UKANNIO ACATENHHOCTH IWIA, Yyda-
CTBYIOLIETO0 B J€Jie, BIEKYIIYI0 H3MEHEHUE
pasMepa ero HaJoroBoil oOs3aHHOCTH. B Ta-
KOM cCllyyae B COIJIALIEHUU 00 Yperyiaupo-
BAHUM CIIOpa MOTYT COJEPXKAaThbCs YCIOBHS
O CKOPPEKTUPOBAHHOM pa3Mepe HaJIOroBOI
00S13aHHOCTI.

Takmm 00pa3oM, COTTIAaCHO MPAaBOBOH ITO-
sunnu Bricmero Ap6utpaxknoro Cyma Poc-
cuiickort degepanuu, chopMyTUPOBAHHOM CY-
JIOM 110 UTOT'aM TOJIKOBaHUs MPOLECCyaIbHOIO
3aKOHOJATENIbCTBA, YYAaCTHUKM HaJIOrOBOI'O
Cropa IpH 3aKJIOYEHWH MHUPOBOrO corJjalie-
HUS BIpaBe JIOTOBOPHUTHCS O KBaJIU(UKAIIUU
CTIIOPHBIX HAJIOTOBO 3HAYMMBIX (DAaKTOB (Iei-
CTBWI, oOmeparnui, CIeN0K), HO HE MOTYT
10 CBOEMY YCMOTPEHHUIO U3MEHUTb UX HAJIOIro-
BbI€ IIOCJIEICTBUS, KOTOPBIE OIPEIENIEHbI 3aK0-
HOM (Demin, 2020).

B xoHTeKCcTE paccMOTpeHus Bollpoca O He-
O0XOIMMOCTH 3aKIIIOUEHHS MEXKIY HaJIOTOBOH
aJIMHHHUCTpalMed U HaJIOrOIJIaTebIIUKOM CO-
[JIAMICHUS TI0 (PAKTHICCKUM OOCTOSITEIHCTBAM
JO MOMEHTa Iepelaud BO3HHUKILEro Cropa
B Cy/I, €CITH CIIOp KacaeTcsl 00)KaJIOBaHHS HAJIO-
roIJIaTeNbIIMKOM MOTHUBUPOBAHHOIO MHEHUS
HMHCIEKLIMH, YMECTHBIM OyZeT yIOMSHYTb, YTO
[IPaKTUKY MPUMEHEHUS TaKOr0 MHCTPYMEHTA,
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KaK MHPOBOE COIJIALLEHUE, Pl YUEHBIX IpPea-
Jarajgy pacupoCTpaHUTh W Ha CTAJIUIO0 JIO0CY-
IeOHOrO YPEryIHpOBaHUS HAJIOTOBBIX CIOPOB.
B uwactaoctu, T.A. I'puropreBa u E.B. Xpa-
MOBa OTMEYAJIU: «Pa3BUTHE BEAOMCTBEHHOI'O
MOpSaKa TpPH 3alluTe ITyOIHIHO-TIPABOBBIX
HWHTEPECOB, BHEAPEHHE IOCPEAHMYECTBA MO-
ryT CTaThb MEPBOINPUYMHON MJi JONOJIHEHUS
Hanorosoro konekca Poccuiickoit @eaepannu
CaMOCTOSITEJIbHBIMU  TIOJIOKEHUSIMH, OIlpejie-
JSAIOUIMMH, YTO IIPU pa3pelieHnH pa3Horiaacui
U CIIOPOB BO BHECYICOHOM IMOPSIIIKE TI0 PE3YIIb-
TaTaM UX PacCMOTPEHUS MOXKET OBITH 3aKITIO-
YEeHO COIVIAIlleHHe 00 ypPeryJlnpoBaHUU CHOpa
(MupoBoe cornmamenue)» (Grigor’eva, Hramova,
2011; Smolina, 2016).

Crnenyert, oflHaKo, UMETh B BUJY, YTO B CHU-
TyaIliHd C COIVIAIICHUEM IO (paKTHICCKUM 00-
CTOSITENILCTBAM IIPH yPEryJMpOBaHUU pa3HO-
[JIacui, BO3HUKIIMX BCJEJICTBUE HecOoIIacus
HaJIOroIulaTesblKa ¢ MOTUBUPOBAHHBIM MHE-
HUEM HaJIOrOBOI'O OpraHa, pedb HIEeT UMEHHO
0 3aKJIIOYEHUHM YYaCTHUKaMM HaJOrOBOIO MO-
HUTOPUHIA J0CY1e0HOr0 COrVIAllieHus], He SIBJIs-
FOLIErocs MPUMEPOM MUPOBOI CIENKU XOTS Obl
10 IPUYMHE OTCYTCTBUS KJIACCUUYECKOIO «Tpey-
TOJIBHUKA» B 3TOM CIIy4ae: UCTEeL-OTBETYHK-CY/I.

3akJ/ouenne

IlogBoast umTor BCEMY BBINICU3JIOKCH-
HOMY, CTOUT OTMCTUTH, YTO HMHCTHUTYT Ha-
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the limits permitted by law. The special value of the Institute of tax optimization, which
allows taxpayers to reduce the tax burden, predetermined the purpose of the study — to
find a guideline for distinguishing legitimate tax optimization in the form of business
fragmentation and actions aimed at tax evasion. The work uses general and special research
methods (structural and functional analysis, formal-logical, system-structural methods).
The information base of the study is represented by domestic legislation and judicial
practice, official data of the Federal Tax Service of Russia, scientific publications of Russian
authors. The main result of the study is to substantiate the conclusion that it is necessary
to amend Article 54.1 of the Tax Code of the Russian Federation, which sets the limits for
the taxpayer to exercise his rights when calculating tax liabilities.

Keywords: business fragmentation, tax optimization, unjustified tax benefit.

Research area: social structure, social institutions and processes; private law.

Citation: Efremova E. S. Business fragmentation and article 54.1 of the Tax Code of
the Russian Federation. J. Sib. Fed. Univ. Humanit. soc. sci., 2024, 17(6), 1103—1111.
EDN: MIMALM

© Siberian Federal University. All rights reserved
* Corresponding author E-mail address: efremovaekaterinal 977@gmail.ru

-1103 -



Ekaterina S. Efremova. Business Fragmentation and Article 54.1 of the Tax Code of the Russian Federation

Cubupckuil pedepanvhvlil ynusepcumem
Poccuiickas @edepayus, Kpacnoapck

AHHoTanusi. HasoroBas onTumMu3zanus — 3TO MpaBOMEpHas AE€ITEIbHOCTh
HaJIOroIuIaTeNbIIUKa, HAallpaBJIeHHAs! Ha [TOJTy4YeHUE HAaJIOTOBOM BBINO/Ibl B BU/IE YMEHbBLIECHHS
pa3mepa Hanorosbix o0sa3arenbeTB. Konctutynmonnsiit Cyn PO HeonHOKpaTHO yKa3bliBall
Ha TO, YTO HAJOTOIIATENbIIUK BIPaBe B paMKax JOMYCTUMBIX 3aKOHOM IIPeaeIoB
MHHUMHU3UPOBATh HAJIOTOBEIE IuIaTesku. Ocobast IEHHOCTh HHCTUTYTa HAJIOTOBOH
ONTUMU3ALMH, TO3BOJIAIONIAs] HAJOTrOIUIaTeIbIIMKaM CHIUKATh HAJIOroBoe opems,
npeonpeesnia Leib UCCeJOBaH U — HOMCK OpUEHTUpA AJIs pasrpaHuueHus IPaBOMEPHOM
HaJIOTOBOH ONTHMH3AIINN B BHIIE NpoOIeHNs Ou3Heca U NelCTBHi, HallpaBICHHBIX
Ha YKJIOHEHHE OT yIUIAaTHl HAaJoroB. B paboTe mpUMEHSIOTCST 00IIie U CreuaIbHbIe
METOMBI HCCIICNOBaHUS (CTPYKTYPHO-(QYHKIIMOHATEHBIN aHAIN3, (POPMaTIbHO-IOTHIECKHUI,
CHCTEMHO-CTPYKTYpPHBIH MeTobl). MH(bOpMarmonHas 6a3a McciieIoBaHus MPEICTaBICHA
OTEYECTBEHHBIM 3aKOHOIATEIBCTBOM U CyIEOHOM MPAKTUKOH, OUITHAaTHHEIMA TaHHBIMU
denepanbHON HAIOTOBOM CITY»KObI Pocchy, HayYHBIMH ITyOJIMKAIUSIMA POCCHICKHX aBTOPOB.
OCHOBHO# pe3yJIbTaT HCCICAOBAHUS COCTOUT B 000CHOBaHUH BBIBOJIA O HEOOXOIMMOCTH
BHeceHus u3MeHeHni B ct. 54.1 HanoroBoro xonekca P®, kotopast ycraHaBiuBaeT
IIPEAENbl OCYILECTBICHHUS HAJIOTOIIATENIBIIIMKOM CBOUX IIPaB IPU HCYUCICHUHN HAJIOTOBBIX
00s13aTeNBCTB.

KuroueBble ciioBa: npoOieHne Ou3Heca, HAJIOroBasi ONTUMHU3AIIHs, He00OCHOBAHHAS
HAJIOrOBasi BBITO/A.

Hayunas cnenuanbHOCTh: 5.4.4 — couuanbHas CTPYKTypa, COLHATbHbIE HHCTUTYThI
U npouecchl; 5.1.3 — yacTHO-TIpaBOBbIE (IIMBHJIUCTUYECKUE HAYKH).

Iuruposanue: Eppemosa E.C. [Ipobnenne 6m3neca u crarest 54.1 Hamorooro xomexca Poccuiickoit
ODeneparmu. JKypn. Cub. ¢edep. yn-ma. [ymanumapnvie nayku, 2024, 17(6), 1103-1111. EDN:
MIMALM

BBenenune

[Tpobnema pasrpaHuYeHUS TPAaBOMEPHOIT
HAJIOTOBOM ONTHMM3ALUHU IyTEM pacIiupeHus
Om3Heca U NEHCTBUU HAJOTOIIATEIBIIHKOB,
LETBI0 KOTOPHIX SIBISICTCS CO3/IaHME Ha Oa3e
CyLIEeCTBYIOIIEH OpraHu3aluyu UHBIX MOA-
KOHTPOJBHBIX CYOBEKTOB C LIEIBIO COXpa-
HEHUS JbIOTHOTO CIELHUAJIbHOIO peXxuma
HaJIoT000I0KeHHs (ApobieHne On3Heca Kak
HeNpaBOMEpHas HaJloroBas ONTUMHU3ALUS),
npuBiiekaeT BHUMaHue yueHnbix (Kpaciokos,
BbonnunoBa) B TeyeHHUe NIUTEIBHOIO Bpe-
MEHHU.

Hcxonst u3 cyneOHOI MPAKTHKU CTAHOBHUTCS
OYEBHIHEBIM, YTO IIPH HEIPABOMEPHOM IpO0IIe-
HuK OU3HECA CO3IAETCA HCKYCCTBEHHAS CHTYa-
LM, KOIa BUJUMOCTD AEHCTBHUI HECKOIBKHAX
JIML IPUKPBIBACT (aKTHYECKYIO AEATEILHOCTE
OJIHOrO CYOBEKTA, YTO BEIET K CHUYKEHHUIO Ha-
JIOTOILIATENBIIUKOM CBOMX HAJIOTOBBIX 00s13a-
TEILCTB .

OcHoBaHue elie pa3 00paTHTLCS K MPO-
0eMe pasrpaHUYeHMs IPaBOMEPHOM HaIOro-
BOM ONTHMU3AIMK B BUE APOOIEHUs OU3HECa

! Hanpumep, Ilocranosnenune AC VYpaibckoro okpyra

ot 07.02.2023 Ne ®09-9561/22 1o ey Ne A34-3364/2020.
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M ACUCTBUM HaJIoromjaaTe/IblIKa, HalTpaBJICH-
HBIX Ha YKJIOHCHHUEC OT YIIJIaThl HAJIOI'OB, O6y-
CJIOBJICHO CJIO)KHOCTBIO YCTAHOBJICHUSA YMBIC-
Jla HaJIOrormuiateJjiplliMKa Ha YMCHBIICHHUC €TI0
HAJIOTOBBIX 00s3aTeIbCTB opu OTCYTCTBHUH
JUJIs1 9TOr0 COOTBETCTBYIOMIUX ITPAB.

KOHIIel'lTO.]'lOl"l/I'-IeCKP[e OCHOBAaHHUSA
HCCIIe0BaAHUS

[pobneHne Om3Heca paccMaTpUBAETCS
KaKk ofHa u3 (hOpM HAIOTOBOH ONTHMHU3AIIUU
U TPENCTaBIsIeT CO00H (PYHKIIMOHHPOBAHUE
HECKOJNIBKUX OpTraHM3allnid WM HHIUBUIY-
AJBHBIX TPEAIpUHUMATENICH (Jaiee rpyIsl),
KOTOpPBIC KOHTPOIUPYIOTCS OTHUM CYyOBEKTOM
(cyOBbexTaMm) U UCMONIB3YIOT JIBTOTHEIE (YIIPO-
IICHHBIC, CIICIMATBFHBIE) PEXUMBI HAJIOT00-
OJIOKEHUsI, CHIIKAIOIINE HAJIOTOBYIO HATpy3-
Ky TI0 CPaBHCHHIO C OOIIUM pPEKMMOM, KOTIa
VIUTAYUBAIOTCS HAJOT HA NMPHOBLIF W HAJOT
Ha 100aBJIEHHYIO CTOMMOCTB. YMCHBIICHUE
HAJOTOBBIX OO0S3aTEIBCTB ITyTeM IIPUMCHE-
HUS CIEUUATBHBIX HAJIOTOBEIX PEKUMOB JO-
ITyCKAaeTCsl HaJIOTOBBIM 3aKOHOIATEIHCTBOM,
COOTBETCTBEHHO, CaMoO MO ce0e CTpeMIIeHHUE
K DTOH IIeNH elle He CBUACTEIBCTBYET O He-
MIPaBOMEPHOM NIpOOJICHHH OW3HEca, CIIU TIPU
9TOM COOJIONAIOTCS OIpENCICHHBIC YCIOBUS,
YCTaHOBJICHHEIC 3aKOHOM.

Tak, HaJOrOIIATENBUIUKH, ITPUMEHSIO-
e YIPOIMICHHYI0 CHCTEMY HaJOroo0oxKe-
HUs, BIIPaBe CHU3UTH CBOE HAJOTOBOE OpeMs
(B cooTBeTCTBHH ¢ HOpMaMu HamoroBoro ko-
nekca PO oHM 0CBOOOXKIAIOTCS OT YILIATHI
Hajora Ha npuosuTh, HJ/IC, Hamora Ha UMyIIIe-
CTBO), HO 00s3aHBI COONIONATH yCTAHOBJICH-
HBIE OIPaHUYCHUsI, B YACTHOCTH, MPEACIEHON
YUCJICHHOCTH pPa0OTAIOMKUX H pa3Mmepa Io-
JTydaeMoil BBIpYUKH. B ciydae mpeBBIIICHUS
YKa3aHHBIX MPEIETOB  HAaJOTOILIATENBITHK
00s13aH MepelTH Ha OOIIyI0 CUCTEMY HAJIOTO-
OOJIOKEHHSI, UYTO CYIIECTBEHHO YBEIUIHBACT
€ro HAJOTOBYIO HArpy3ky. UToObI COXpaHHTH
B JIaHHBIX O0OCTOATEIHCTBAX BO3MOXXHOCTH
HCIIONIb30BaHUS YIIPOIIEHHOH CHCTEMBI HAJIO-
r000JI0KEHH S, KOHTPOITHPYIOIIEE JIUIIO MOKET
OpraHn30BaTh OM3HEC TAKUM 00pa3oM, YTOOBI
BEIpyYKa M (WJIM) YUCICHHOCTH COTPYIHH-
KOB Ka)XJIOTO YYaCTHHKA T'PYTIIBl HE IIPEBHI-
[rajia yCTAaHOBJCHHBIX IIPEIENIOB, HAIpUMED,

HaIMpaBJIsITh CBOIO «HU3IUIIHIO» BBIPYUYKY
Ha OaHKOBCKHE CUeTa BHOBb CO3JJaHHBIX Op-
TaHW3AIUA WIIM WHIWBHAYAIBHBIX MPEATIPH-
HUMAaTeNeH, KOHTPOIUPYSI UX ACSITEIHbHOCTH.
[Ipu mpoBeneHUM MEPONPHUATHI HAJIOTOBOTO
KOHTPOJISI HAJIOTOBBIE OPTaHbl MOTYT ITOCYH-
TaTh JpoOJcHHEe OW3Heca HENPaBOMEPHBIM,
OOBEIMHUTH BBIPYYKY YUYACTHHUKOB TPYII-
bl ¥ PACCUYMTATh HAJIOTOBBIC 00513aTEIhCTBA
1o oOIIEeH cHhcTEME HAJIOTOOOJIOKEHHST HaJIO-
TOTUIATEINBIUKY, KOTOPOTO MPU3HAIOT KOHTPO-
JIMPYIOIKAM OW3Hec TUIoM. [IpaBoBbIe HOPMBI,
TTO3BOJISTIOIINE KOHCOIMINPOBATH JIOXO/IbI IIPH
JIpoOJieHnr Ou3Heca, B HACTOSIIIee BpeMsl B Ha-
JIOTOBOM 3aKOHOJIATEITLCTBE OTCYTCTBYIOT.

[To muenuro BepxoBHoro cyga PO, ko-
TOpoe OH BbIckazall B O030pe MpaKkTHKH pac-
CMOTPEHUS CyJaMU JIeJl, CBSI3aHHBIX C IIpUMe-
HeHueM raB 26.2 u 26.5 Haiorosoro xojekca
Poccuiickoit deneparnuu B OTHOIICHUU CyO'b-
€KTOB MaJIOro M CPEHETO MPEAITPUHUMATEIb-
cTBa’, caMm 1o cebe (PakT MOAKOHTPOIBHOCTH
HECKOJBKMX KOHTPAreHTOB OJHOMY IIHILY
HE MOXKET SBIISITHCI OCHOBAHUEM JJjs KOH-
COMHUAAIMU UX JIOXOJOB M HE JaeT JOCTaTod-
HBIX OCHOBAaHHH ISl BBIBOAA 00 yTpaTe mpaBa
Ha TpPUMEHEHHE YIPOIIEHHON CHUCTEeMBl Ha-
JIOrO00JI0KEHHST HAJIOTOIIJIATEIBIIMKOM H €T0
KOHTpareHTaMmH.

Cyn ykaszal, 4TO HajJu4duhe y KaxXJ0ro
73 B3aMMO3aBHCHUMBIX JIUI] CBOETO IIITaTa pa-
OOTHUKOB, TOBApHOTO CKJaja, KIUCHTCKOMN
0a3bl, oduca, OCYIIECCTBICHHE TOPTOBOM Jesi-
TEJIFHOCTH TI0 COOTBETCTBYIOIIUM CETMEHTAM
pBIHKA TTO3UITMOHUPYET UX B KAU€CTBE yUacT-
HUKOB CaMOCTOSTCIbHOM XO35HMCTBEHHOH JIe-
SITENIBHOCTH, YTO, B CBOIO OY€PE/b, TO3BOJISIET
YCTAHOBUTH OTCYTCTBHE HEOOOCHOBAHHOM
HAaJIOTOBOM BBITOJBI B paMKax JApOOJICHUS
6usneca.

[IpuMeHeHHe JaHHOW TMO3WIHUH  apOH-
TPAXKHBIMU CYJaMU WIUTIOCTPUPYET, HAIPH-
mep, [locranoBnenne AC TToBoIKCKOTO OKpY-
ra ot 20.10.2023 Ne ®06-9285/2023 mo neny
Ne A55-38711/2022.

Kak crmenyer w3 JaHHOTO TOCTaHOBIIE-
HWSI, HAJOTOMJIATENbIUK (OOIIECTBO C OTpa-
HUYEHHOW OTBETCTBEHHOCTHIO) CO3all TPYTI-

2 Vreepkaen llpesupmymom  Bepxororo

ot 04.07.2018 // Bromuierens BC PD. 2019. Ne 3.

cyna PO
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1y IOPUAMYECKUX JIMI[, OCYIIECTBISIOIINX
OXpaHHYIO JeATeNbHOCTh. [lo MHEHHIO Ha-
JIOTOBOT'O OpraHa, 3TH CyObeKThl ObLIN JIUIIb
(hopMaTBHO HE3aBUCHUMBIMH, T.€. TIO0 KAXIOMY
W3 HHUX JIUIIG (POPMATBHO COONFOJCHBI YCIIO-
BUS [ IPUMEHEHUS YIIPOIIEHHONH CUCTEMBI
HAJIOTOOOJIOKCHUS, M (PAKTHUCCKH OHU SIBIISI-
IOTCS YacTSAMH €IHHOTO OXPaHHOTro OM3Heca
yUYpenuTesl HalloronjaTesbIiuKa, KOTOPbIH,
KaK yCTAaHOBHWJI HAaJIOIOBBIH OpraH, HMeeT
100 % nonu B ycTaBHOM KamluTalle yKa3aH-
HBIX IOPUAMYECKUX JIHILL.

OnHako, pYKOBOACTBYSCh  BBIILEU3JIO-
JKeHHOU nosunueil BepxoBHoro cyna PO, ap-
OUTpPaXKHBII CyJ MpuULIeN K BBIBOLY, YTO BCE
BXOZASIIME B IPYIIY IOPUIUYECKUE JHIA SB-
JAIOTCSL  CAMOCTOSITENIBHBIMU  y4aCTHUKaAMU
XO34IICTBEHHOH AESITEIBHOCTH.

Bo-nepsvix, oHm paboTarOT B pasHBIX
CEerMEHTax OXPAaHHON JeATeNbHOCTH (IyJIb-
TOBasl OXpaHa, HEBOOPYKCHHAs (QH3MUSCKas
OXpaHa u T.1.). Bo-emopulx, Bce 1opunyecKkue
JUIa 3aHUMAIOT CBOM (haKTHYCCKHE ILIOMNIA-
U TIO 3asiBJICHHBIM aJpecaM M BeIyT caMo-
CTOSITENBHYI0  (DMHAHCOBO-XO3SHCTBEHHYIO
IeITeTBbHOCTh. BemyT pasmenbHBIN Oyxrain-
TEPCKUH y4eT, UMEIOT COOCTBEHHBIH IIepCo-
Hall, OTJIEJIbHbIE pacueTHbIE CueTa, 3aKJova-
IOT ¥ UCHOJHSIOT OT CBOEr0 MMEHM CIENKU
U [0 UTOraM CBOEW MNpeAnpUHUMATENbCKON
JESATENBHOCTU CaMOCTOSATENBHO YIUIAUMBAIOT
HAJOTH W COOpBL. B-mpembvux, opraHu3anuu
CaMOCTOSITEIbHO HECIU pacxoJbpl Ha IMPUOO-
pEeTeHHE COOTBETCTBYIOIINX TOBAapOB (padoT,
yCIyT), HEOOXOMUMBIX IS BEICHUS OTPaKeH-
Hoi B EI'PHOJI s5x0HOMHYECKO JIeSITeILHOCTH,
OIJIaTy apeHAbl NOMEIIEHUH, BBIIJIATY 3apa-
OOTHOI MJIaTHI U T.JI.

W, HakoHeu, 6-uemeepmbix, HAJIOTOBBIM
OpraHoM HE YCTAHOBIICHBI (DaKTHI COBEPIICHHSI
HEepeasbHBIX CHENOK, HEOOOCHOBAHHOTO [BH-
JKEHUS JIGHeKHBIX CPEICTB MEXKIy OOIIecTBa-
MU, (aKTHl B3aUMO03a4eTOB, EPEBOIOB JONTa,
[IO3BOJISIIOLLIME ClIEJIaTh BBIBOJ O BIMSHUM B3a-
MMO33aBUCHUMOCTH Ha YCJOBUSL U 3aKOHHOCTb
SKOHOMHUYECKOH JesTeNnpHOCTH Jul. B Xozme
HAJIOrOBOM NMPOBEPKH HE YCTAHOBJIEHO JI0Ka3a-
TEJIbCTB IOJYUEHHs YUPEIUTEIeM HaJororJa-
TeJIbLINKA HEIOCPEACTBEHHO MIIH OITOCPEI0BaH-
HO 4acTH BBIPYYKHU OT B3aMMO3aBUCUMBIX JIMII.

IlocTanoBka npodaemMbl

Kak ysxe ObTO cka3zaHo, BepXoBHBIH ¢y
P® B xauecTBe KpuTepHs I pasrpaHUUuCHUS
[IpaBOMEpHOro JpoliieHust OuszHeca U Jeii-
CTBUU HAJIOrOIJIATENIbLINKA, HAIPaBICHHBIX
Ha YKJIOHEHHE OT YILJIaThl HAJIOI OB, IPEAJIOKHII
CamMOCMOSAMENbHOCMb ~ YYACTHUKOB — XO034ii-
CTBEHHOM JEATENIbHOCTH, KOTOPasi MPOSIBIAET-
Csl B BOBMOYKHOCTHM 3aHHUMATbhCs peanu3anueit
TOBapoB (paboT, ycayT) B OTACIBHBIX opucax,
CBOMMHM CIEIMAJIMCTaMM, HCIOJIb30BaTh OT-
JIeJIbHBIE CKJIAJICKHE TIOMEILEHUs U T. 1.

[lo Hamemy MHEHHIO, KOTJa peyb HJET
0 JeSITeTFHOCTH B3aMMO3aBHUCHMBIX THUI, (-
HAHCOBAsi CaMOCTOSATEIBHOCTb KOHTPOJIUPY-
eMBIX CyOBEKTOB BeChMa YCIIOBHA, IIPH 3TOM
OYEBUIHO, YTO yMEHbILIEHHE HaJOroBOH Ha-
IPY3KHU BBIFOJHO KaK pa3 KOHTPOJIUPYIOLIEMY
OW3HEC JIHILY, HO 3TO caMo 1o ce0e He 03HaJaeT
HEOOOCHOBAHHOI'O MOJIYYEHUs HAJIOIOBOW BBI-
rofpl. IIOCKOJBKY IMOHSTHE «CAMOCTOSTEINb-
HOCTB» B OTHOILIEHUAX B3aNMO3aBUCUMBIX JINLL
HOPMAaTHUBHO HE 3aKPETICHO, CIIOPHI O Ipodre-
HUM OM3HECa C LeIbI0 YMEHBIIEHUs Hajoro-
BBIX IIJIATE€XKEH MPOJOJIKAIOTCS 10 HACTOsIIEe-
ro BPEMEHH.

Hanpumep, kax cnedyem u3 Ilocma-
nosnenus AC Ypanvckozo okpyza’, mexncoy
oowecmeom «BUT» (0anee — Hanozonna-
menbuiuK) U UHOUGUOYATbHBIMU HPEONPUHU-
Mamenamu 0elcmeosanu 002060psvl NOCMAE-
Kll, RO KOMOPBIM 00Ulecmeo oCyuyecmenno
6 aodpec npeonpunumameneii NOCMAGKY U3-
20MOGIeHHOI UU NPUOOPEMEHHOU MACHOU
HpOOyKUuu, a makxyce 002060pbl OKA3AHU
yeayez no oosanxe maca. Ilpooykuus, npuoo-
PEMennan y HAN020nAamenbuKa, 8 0aib-
Helluem peanu3oevleanach npeonpuHuUMa-
menamu uepe3 cemv PO3HUUHBIX MAZA3UHOB.

3asgBusst 0 (OpPMATBHOM pa3eiCHHUH
(PMHAHCOBO-XO3SMCTBEHHON  JCSITEIBHOCTH
yKa3aHHBIX JIML, HAJIOTOBBII OpraH MUCXOIUJI
U3 CIEIYIOMHX 00CTOATEIBCTB: MEKIY Mpe-
[IPUHUMATENISIMU U PYKOBOJUTEIIMH HAJIOTO-
IJIaTeIbIINKA CYIIECTBOBAJIU POJCTBEHHBIE,
ceMelHble U TPYAOBble OTHOLIEHHUS; €IUH-
CTBO IIOMEILEHU, B KOTOPBIX pacrojarajiiuch
yKa3aHHBIE CYOBEKTHI XO3SUCTBEHHOW JIes-

ITocranoBnenne AC VYpanbsckoro okpyra or 07.02.2023
Ne ©09-9561/22 mo nemy Ne A34-3364/2020.
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TEIBHOCTH, TENe(POHHBIX HOMepoB u [P-a-
JIpEecoB, WJAEHTUYHBIE JbIOTHBIE YCJIOBHS
O0aHKOBCKOTO O00Ociyx)uBanus. Kpome Toro,
HaJIOTOIJIATENbILUK SIBIISIICA COOCTBEHHUKOM
[IOMEILEHHU, I'/Ie BeJach TOPIOBIIs, BHICTYIIAJ
OpraHMU3aTOPOM MapKETHHIOBBIX HCCJe0Ba-
HUW, y9acTBOBAJ B MOJOOpE IEepCcOHala Ma-
ra3uHOB M YCTaHABJIMBAJ LIEHbI peaju3aluu
CBOCH IIPOAYKIINU KOHECUHBIM MTOTPEOUTEISIM.
Takum 00pa3zoM, caMOCTOATENIbHAS AesTelb-
HOCTh B3aMMO3aBHCHMBIX CYOBEKTOB 0e3
AKTUBHOTO B3aMMOJAEWUCTBUS C KOHTPOJIUPY-
IOLIMM JIMLIOM B JAaHHOW CUTyalUH BpsJ Ju
ObLTa BO3MOJKHA.

BbIBOBI HAJIOrOBOrO OpraHa, ¢ 3TOM
TOYKHU 3pEHUs, HE MPOTUBOPEUMIIN IMO3ULUU
BepxoBaoro cyma P®, uznoxennoit B O630-
pe 2018 roma. HecMoTpst Ha 3TO, Cy/ MpU3HAT
HEIOKa3aHHBIM (PaKT TONYUICHUS HaJOTOILIa-
TEJNBITIKOM HEOOOCHOBAHHOW HAJIOTOBOH BHI-
roApl ¥, HAIPOTUB, YTBEPAWICA B CAMOCTOS-
TEJIBHOCTU CyOBEKTOB. B cBOEM pereHun cyn
OIMPAJICS Ha TO, UTO, 80-NEPEbLX, UCTIOIIHEHUE
[0 ClIeJIKaM, 3aKJIOYEHHBIM HaJIOrOIlJIaTellb-
LIMKOM, SIBJISIJIOCH pealbHbIM. Bo-8mopbix,
peanu3anus OpoAYKLIUHU, IPOU3BEICHHON Ha-
JIOTOIJIATENbIIMKOM, Yepe3 Maras3uHbl INpea-
[pUHUMAaTeNIell OCYLIECTBIIsIaCh B paMKax
HCIOJHEHUS] YCJIOBUM NapTHEPCKOro Ccoria-
[ICHUs, TI0 KOTOPOMY TOCTIEeTHIE prodpera-
JH y o0ImecTBa TOBap 1Mo 0ojiee HU3KOH IIeHE,
YyeM MHblE IOKYIaTelH, B3aMeH OpraHusys
€ro MpOJABUKEHUE U COBIT. B-mpemuvux, npen-
MIPUHUMATENIM OCYIIECTBISUIM  peasln3aluio
MPOAYKUMHM HE TOJIBKO HaJIOrOIlJIaTelbIINKa,
HO M HHBIX IIOCTABIIMKOB, NOMEIIEHUS IJIs
CBOMX Mara3MHOB apeHJIoBalll y pasJihy-
HBIX IOPUAMYECKHUX JIML U MHIMBHUIYaJbHBIX
npeAnpuHUMaTesel, odnasaiu MaTepuaibHO-
TEXHHYECKON 0a30#i, HEOOXOMMMON I ca-
MOCTOSTEIFHOTO BeJIeHUS Om3Heca. B-uem-
6epmulX, Pa3MEIIEHUE OTAEIbHBIX TOPrOBBIX
TOYEK MpellpuHUMaTes el B IOMEIICHUX,
MIPUHAUICKANUX HAJIOTOTUIATEINBIINKY, OBLIO
00yCJIOBJIEHO pa3yMHBIMH SKOHOMHYECKUMU
LeIsIMU MUHHUMM3ALUU 3aTpaT NpPeAlnpUHU-
MaTeleld Ha NpHUBEIEHUE Mara3pHa B COOT-
BETCTBHE C HEOOXOIMMBIMH TPEOOBAaHUSIMH.
WNnentuyHocth HOMepoB TenedoHoB, IP-a-
IPECOB OOBSCHSIIACH TEXHUYCCKIMH OCOOCH-

HOCTSIMH IOJKJIFOUEHUS IOMELEHUH, a TakKe
JIEWCTBUSIMA HHTEPHET-IPOBaniepa.

C yd4eTroM H3IOKEHHBIX OOCTOSITEIBCTB
CyIbl cIelajy BbIBOJ O TOM, YTO Halluyue
OTHOLIEHUH  B3aMMO3aBUCHUMOCTH  MEXIYy
CyOBEKTaMH MPEAIIPUHUMATEIBCKOH eI TeIb-
HOCTH HE IPHUBEIO K HMCKAKEHUIO CBEIEHUN
O COBEpPIICHHBIX UMH (DAKTaX XO3IUCTBCHHOM
JKU3HU U HE IOBJIEKJIO YMEHBIICHUs pa3mepa
HAJIOTOBOI'O OpeMEHU HU HaJloroIUIaTesbIIH-
Ka, HU IpeJIpuHIMareneil.

TeM caMmbIM CyJbl, OIpenensis CBOIO IO-
3ULHUI0, UCXOAWIM W3 TOrO, YTO HAJIOTOBBIM
OpPraHOM HE YCTAHOBJIEHO IPEBbIIIEHUS HAJIO-
rOIJIATENIBLIIMKOM MIPEIEIIOB paB, MPeaycMo-
TpeHHBIX TyHKTOM | cT. 54.1 HK PO, — 3anpet
Ha YMEHbBIIEHUE HaJOroIJIaTEeIbIIMKOM Ha-
JoroBoi 0asbl M (MJIM) CYMMBI MOAJICKAIIe-
ro yIiaTe Hajora B pe3ysbTaTe HCKaKeHHs
CBeJICHUH O (pakTax XO3SUCTBEHHOW >XH3HHU
(COBOKYITHOCTH TakuX (HakToB) 00 0OBEKTax
HAJOTO00JIOKEHUS, TIOJICKAIINX OTPaKCHHIO
B HAJIOTOBOM U OyXTalTepCKOM ydere JHOo
HAJIOTOBOI OTYETHOCTHU HAJIOTOIIaTENbIIHKA.

B npyrom gene* rakue hakThl, KaK BKIIO-
YeHHE HaJOroIJIaTeNbIINKOM B IPOU3BOJ-
CTBEHHBIIl IMpoOLECC JHUL, COCTOALIUX C HUM
B POJCTBEHHBIX OTHOLICHUSAX, HaXOXKIACHHE
BCEX MpellpuHUMaTeNlell Mo OAHOMY ajape-
Cy, OIHOBPEMEHHOE HCIOJb30BAaHUE OJHUX
U TeX ke IOMEIICHNH B KauecTBe ouca — 1mo-
CILY’KUJIO CBUJETEJIHCTBOM O COIJIACOBAHHO-
CTH JCUCTBUI CYyOBEKTOB W HCIIONB30BAHHH
UMHU CXEeMBI Npobnenust Om3Heca. [Ipu sToM,
paccyxziasg 0 caMOCTOATEJIbHOCTH B3auMO3a-
BHUCUMBIX JIMI] B CIIy4ae cJaud UMHU HaJIOTOBOM
OTYETHOCTH, CyJ MNOAYEPKHUBAET, YTO KJIIO-
YeBOC 3HAUCHHE MMeEeT He (aKkT MOAMHACAHHS
OTYETHOCTH JIMYHO KaXJbIM IIpelIpUHUMATE-
neM, a (pakT IoJaud OTIETHOCTH ITOCPEICTBOM
npuMeHeHus onHoro [P-axpeca.

Kax cnenyeT U3 JaHHOIO OCTaHOBJIEHNU S,
MpeANnpuHUMAaTENb (Jajiee — HaJOoroIjaTelb-
LIMK) UMeJI B COOCTBEHHOCTH TPAHCIOPTHBIE
CPeACTBa, KOJMYECTBO KOTOPBIX MPHOIN3H-
JIOCh K NIPEJENIbHO JOMYCTUMOMY 3HAYEHMIO.
B nensx coxpaHeHus npaBa Ha NpUMEHEHHE

4 TlocranoBnenne AC  Cesepo-KaBka3ckoro — okpyra
or 04.10.2023 Ne ®08-9621/2023 mno mery Ne AS53—
21867/2022.
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EHB/l npennpuHuMaTeNlb MPUBJIEK CBOUX
POICTBEHHUKOB, T€, B CBOIO O4EPE/lb, OTKPHUIH
COOCTBEHHYIO TPEINPUHUMATEIBCKYIO JIes-
TEJIBHOCTh U Ha CBOE MMs 3aperucTpupoBan
TPAHCIIOPTHBIE CPEACTBA.

BaxHpIM 00CTOATENHCTBOM JJIsI  Cyna
Ceepo-KaBka3ckoro okpyra npu HpUHITHH
pelIeHus B [0JIb3y HAJIOrOBOI'O OpraHa TaKxke
CTaJI0 YCTaHOBJICHHE (paKTa HECCHHsS HAJOTO-
IJIATEIBIAKOM PacXoloB Ha 00pa3oBaTelNb-
HbIE YCIyTH IO MNEPErnoAroTOBKE BOJAUTENEH
TPAHCIIOPTHBIX CPEJCTB, PACXOAOB Ha MeEAH-
LUHCKHE YCIYId 10 IPOBEACHUIO MEPUOAH-
YECKOI'0 MEIMIMHCKOIO OCMOTpPa BOJUTE-
Jei; Ipu 3TOM HE TOJBKO CBOMX BOJIUTEJEH,
HO ¥ BOJMTEJEH B3aMMO3aBUCUMBIX IPEINPH-
HuMareseid. Hu onuH U3 HUX 1aHHbIE PacXobl
HaJIOTOILJIATEJIBIIUKY HE BOZMECTHUIL.

MHeHue 0 TOM, YTO OCYILECTBJICHHUE
B3aMMO3aBUCUMBIMH JIMLAMHU JI€ATEIbHOCTU
[0 OJHOMY IOPUIUYECKOMY aJIpecy C HaJjo-

TOIIATCIBITUKOM, HCIIOJb30BAHUC OOHOI'O
CKJIaaACKOIro IIOMCHICHU A, OCYHICCTBJICHUEC
KaapoBOro JCIIOIIPOU3BOACTBA OJHHUMH

U TEMH >K€ COTPYAHHKAMH WJLTIOCTPHPY-
0T CO3JaHHE CyOBEKTOM CXEMBI JPOOIICHUS
Om3Heca C ydJacTHEM ITOJKOHTPOJBHBIX IIHII,
HE OCYIICCTBIISIOMINX CaMOCTOSITEIBHYIO XO-
3STCTBEHHYIO  AESATENBHOCTH, COHCPIKUTCS
B [loctanoriennu AC BocTouHo-CHOUPCKOTO
oKpyTa’.

OTMETHM, YTO OCHOBAaHHEM ISl IIPH-
HATHSI CyJOM COOTBETCTBYIOIIETO PEIICHHS
B IIOJB3y HAJIOTOBOTO OpraHa CTajlo B TOM
YHUCIIe YCTAaHOBICHHE (PaKTa OCYIICCTBIICHUS
B3aMMO3aBUCHMBIMH CYOBEKTaMHU OIEepaIuit
10 TIPEIOCTABICHUIO OCCIIPOIICHTHEIX 3aiiMOB
IpyT APYTY, a 9TO CBHICTEIBCTBYET O Tepe-
pacrpeneieHuH JAEHESKHBIX CPEACTB M CO3/a-
HUU UCKYCCTBCHHON KOHCTPYKITUH, TNIIIEHHON
XO3HUCTBEHHOTO CMEbIcha. [loguepkHeM, d4TO
(akTBl mepepacHpeneNeHusl JOXOI0B MEKIY
B3aMMO3aBUCHMBIMH JIHIIAMHA W KOHTPOJHPY-
IOIIIM OOIIECTBOM, (PMTHAHCHPOBAHUS UX IPYT
IpyToM, OOHAJTHMYNBAHUS JCHEKHBIX CPEICTB
HE pa3 B CyHEOHOH IMpakTHUKE MMPU3HABAIHCH
OITHUM W3 BaXKHBIX JJOKA3aTEIHCTB HAMECPEHHH

5 TlocranoBmerne AC Boctouno-CuOuUpCKoro  oxpyra
or 09.10.2023 Ne  ®02-5114/2023 no mery Ne AS8—
4249/2022.

HAJIOTOTIJIATEBIIIKOB YKIOHUTHCS OT yIIJIaThI
HAaJIOrOB®.

HanoroBerii opran, npuHHMas pemieHue
0 TOJTYYE€HUH HAJIOTOTLIATEIBIIIUKOM B paMKax
JpoOJIeHNs OM3HEeca HeOOOCHOBAHHOM HAJIOTO-
BOM BBITOJIBI, IPUIIIEN K BBIBOJY O HAPYIICHUH
MoCIeTHUM TioJokeHu mynkra 1 cr. 54.1 HK
P®. [lTanHoe HapymieHue, 0 MHEHUIO KOHTPO-
JUPYIOMIETO OpraHa, BHIPA3UIOCh B HCKaXKe-
HUH CBEJICHUI O COBOKYITHOCTH (DaKTOB XO35Ti-
CTBEHHOH >KH3HH, T.€. B CO3JaHUU BHIUMOCTH
CaMOCTOSITEJILHOTO OCYIIECTBIICHUSI JIESTEIb-
HOCTH B3aMMO3aBHCHMBIMH JHUIIAMH U (ak-
THYECKOM OCYIIECTBICEHUH HMHU COBMECTHO
C HaJIOTOIUIATEIBIIUKOM (PYHKIUHA EIHHOTO
XO3SIUCTBYIOIIETO CYOBEKTA.

Ho d4to o3Hawyaer «uUCKakeHUWE CBeJIe-
HUH 0 (aKkTax XO3sHCTBEHHON KU3HHY, KOT/Ia
peub uaeT o apobiieHnn OusHeca? MoryT Jin
HOpMBI CcT. 54.1 HK P® pemmwmts npobiemy
pasrpaHuYeHus MPABOMEPHON HAJIOTOBOU OII-
THMH3AIUN TIPH JPOOJICHUN OW3HEeca W JICH-
CTBHI HAJIOTOTUIATEINBIINKA, HAIMPABICHHBIX
Ha yMEHBIIICHUE HAJOTOBBIX ILIATEKEH B OT-
CyTCTBHE Ha TO 3aKOHHBIX OCHOBaHU?

OocyxneHue

B macrosimiee Bpemsi cyieOHast U mpaBo-
MPUMEHHTENbHAS TPAKTUKA IpPU pa3TpaHu-
YEHWUW TPABOMEPHONW M HETPaBOMEPHOW Ha-
JIOTOBO# ONTHMH3AIUK oOpamaercs K 1. 54.1
HK P®, BBeneHHoit B JeiCTBHE B aBIyCTe
2017 rona,— «IIpenensl ocymiecTBICHHS TIPaB
IO MCYMCIICHUIO HAJIOTOBOW 0a3bl M (MITH) CYyM-
MBI HaJIora, c0opa, CTPaxOBbIX B3HOCOBY.

B cooTBeTcTBHY Cc MyHKTOM | JaHHO cTa-
THH HAJIOTOBAS OMITUMHU3AINS HE IOITYCKACTCS,
€CJIM OHA SIBUJIACh PE3YIbTaTOM HWCKaKCHHUS
CBeJICHHH O (akTax XO3AUCTBEHHOW >XKH3HU
(COBOKYITHOCTH TakuX (hakToB), 00 00BEKTax
HAJIOT0O0OJIOKEHU S, TIOICKAIIUX OTPAKCHHUIO
B HAJIOTOBOM W (MJIM) OyXTaJTepCKOM ydeTe
JTI00 HAJOTOBOM OTYETHOCTH HAJIOTOIJIATEhb-
IIHUKa.

Kak crmenyer n3 Ilucema ®HC Poccum
ot 31.10.2017 Ne E/1-4-9/22123(@, xapakrep-

¢ Hanpumep, Ilocranosnenne AC MOCKOBCKOrO OKpyra

or 19.09.2019 Ne ®05-15017/2019; Ilocranosnenne AC
Bocrouno-Cubupckoro oxpyra or 02.07. 2018 Ne ®02—
2344/2018 no ey Ne A33-833/2017.
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HBIM TIPAMEPOM TAaKOTO WCKAKEHHS Kak pa3s
MOXET OBITh CO3JaHHE CXEMBI JAPOOJICHUS
OW3Heca, HAMPABICHHOW Ha HEIPaBOMEPHOE
MPUMEHEHHE CHEIUATbHBIX PEXHUMOB HAaJO-
roo0yokeHus. M3I0KEeHHOE HILTFOCTPUPYET
TTO3UIINIO HAJIOTOBOTO OpraHa, COrlIaCHO KOTO-
poii npoOieHre OHU3HEeca JOJKHO OBITh MPSMO
3aIpEICHO.

OHAKO CyAbl OTMEYAOT, YTO JPOOJICHHE
OuW3Heca TpakJIaHCKOMY 3aKOHOIATEIbCTBY
HE MPOTHBOPEUYHUT. BRIOOp HaoromaTenbIm-
KOM HamOoJjiee BBITOXHON JJISI HEFO CHCTEMBI
HAJIOT000JIOKEHHS (C y4EeTOM TOTrO, YTO IIeJb
HaJIOTOBOI SKOHOMHHU HE MOXET OBITH OCHOB-
Hoit) HamnoroBeiii xonexc P® nHe 3ampemnraer.
[ToaTomy mposiBIIeHHEM HET0OPOCOBECTHOCTH
HAJIOTOIJIATENbINIKA (MIMEHHO TaKOW TEPMUH
HCIIONIb3YIOT HEKOTOPBIE CYIbI’') MOMKET SB-
JATHCS UCKYCCTBEHHOE ApoOJicHHe Ou3Heca —
co3nanue (BBIJIEJICHUE) IOPUIUUYECKOTO JIUIA
(mpeanpuHUMATENS))  UCKIIOYUTENBHO  JJIs
YMEHBIIICHUS HAJIOTOBOM HArpy3ku 0Oe3 Ienu
BeJCHUST  (DAKTHYECKOM  CaMOCTOSATEIbHOU
MPEANPUHUMATEIIBCKON eI TeTLHOCTH.

K wuckaxenuwsiMm cBeJeHUH, yKa3aHHBIM
B 1. 1 ct. 54.1 HK P®, 00bIYHO OTHOCHTCS
co3lMaHue (UKTUBHOIO JIOKYMEHTOO0OpOTa
C «TEeXHWUYECKMMH OpTaHU3alMsIMI» MPU OT-
CYTCTBUH MOCTABKH TOBAPOB WK (AKTOB BbI-
MOJTHEHHST paboT W ychayr (B TOM YHWCIE TPH
BBITIOJTHCHUH PabOT M YCIYT COOCTBEHHBIMU
CHJIaMM), a TaKXe OTpakeHHWe B Oyxrairep-
CKOM M HAJIOTOBOM y4YeTe 3THX (UKTHBHBIX
onepauuil. HamoMuuM, 410 i cyaa Ypalb-
CKOTO OKpYyTa OAHUM W3 apTYMEHTOB B MOJTb3Y
HEJIOKa3aHHOCTH (DaKTa IMOJYUYeHHUS HaJOro-
IUTATSIBITUKOM HEOOOCHOBAaHHON HAJIOTOBOM
BBITOJIBI B paMKax JIpoOJyieHust Ou3Heca CTajo
WMEHHO pPEaJbHOE HCTIOTHEHUE IO CHCITKaM,
3aKJIFOYEHHBIM HAJIOTOTUIATebIIuKOM. Kpome
TOr0, K MCKa)KECHUSM CBEJCHHUH O (pakTax Xo-
3IMCTBEHHOM KM3HU U 00BEKTaX HAJIOr000JI0-
JKEHUSI OTHOCSITCS HEOTPAKEHUE VITH HETIOTTHOE
(MCKaXCHHOE) OTpaKeHHE B OyXTaJTEPCKOM
" (M7TM) HAJIOTOBOM y4eTEe W OTYETHOCTH 00'B-
€KTOB HAaJIOro00JIOKEHHsI® (COKPBITHE OT Ha-

7 TlocranoBienne AC  3amagHo-CuOMpckoro — okpyra

ot 30.05.2022 Ne ®04-1579/2022 1o nery A70-6978/2021.
8 Tlocranosnenue AC Llenrpansroro okpyra or 12.12.2022
Ne ©10-5425/2022 1o neny Ne A54-3398/2021.

JIOTOOOOKEHHSI peaTn3allui MPOIYKITUH, BBI-
PYYKH 32 paOOThI, yCIYTH U T.I1.).

He Oynem oTpuuiath, 4TO HaJIOTOIJIATENb-
VK, SKCIUTYaTHPYs CXeMy ApoOiIeHus Onu3He-
ca, MOXET BCTpauBaTh B HEE «TEXHUUYECKHE»
(HeCcyILECTBYIOIIME) OpraHU3aliu, CKpPbIBaTh
BEIPYUKY, OTPakaTh B OTYETHOCTH (PAKTHI, KO-
TOpPbIE HE UMEJIU MeCTa B JeHCTBUTEIBHOCTH.
B T0 ke BpeMst Hepenku cirydan, KOTaa momo0-
HOT'O0 MCKQ)XXEHUS CBEICHUN O XO3IUCTBEHHOU
JKU3HU B paMKax OpoOJieHus Ou3Heca HE Tpo-
HCXOAUT — HAJIOrOILIATENBIIUK HE CKPbIBAET
peanu3alnuio MPOAYKLIHMH, MPaBUJIBHO BEAET
HAJIOTOBBIM U OyXTalTepCKUul yuyeT, B3auMo3a-
BHUCUMbIE OpraHU3aly PeaIbHO CYILECTBYIOT
U maTAT Hajoru. [Ipu aTom camo no ceGe apo-
OneHne OM3HECa MOXKET HE MMETh HHOM JIeJo0-
BOH LieNM, KPOME HUCKIIIOUUTEIBbHO 3KOHOMHUU
Ha HaJlorax.

HexoToprie aBTOpHI BOOOIIE BBICKA3bIBA-
I0TCS O HEBO3MOXKHOCTH IpUMEHEHHUs CcT. 54.1
HK P® k nanubIM oOcTosiTeibeTBaM. Hanpu-
Mmep, A. B. KpactokoB cuntaer, 4to apodienne
Om3Heca — 9TO HEe NCKa)XCHUE CBEICHHUIA, a HC-
Ka)keHHe cTpyKTypsl OuzHeca (KpacrokoB).

Mesx 1y TeM, KaKk Mbl OTMEYaJIH BBILLE, Ha-
JIOTOBBIMU OpraHaMH U CyaMU IPUMEHSAIOTCA
nostiokennst mynkra 1 ct. 54.1 HK P®, xorma
npobneHne Ow3HEeca MPHKPBIBACT IESATENb-
HOCTh EIMHOTO XO3SUCTBYIONIETO CyOBEKTa
(emmHBIN OM3HEC-TIpOIECC), T.€. JIEHCTBHUS Ha-
JIOTOILJIATEJIBIIMKA HaIpaBJIEHbl Ha YKIJIOHE-
HUE OT YIUIaThl HAJIOTOB.

B Tex cinyuasx, Korja B3auMO3aBUCUMBIE
CYOBEKTH 007alaloT ONpPEACICHHBIMH MpH-
3HaKaMHU aBTOHOMUH, SKOHOMHUYECKasl IOJKOH-
TPOJIBHOCTh HX HE J0Ka3aHa, BO3MOXHOCTb
TPUMEHEHHUS TOoNOXKeHUH myHkta 1 c1. 54.1
JeMCTBUTENIBHO BBI3bIBAET COMHEHHUSI.

Bepxosusiii cyn PO B O630pe’ nmpakTuku
MPUMEHECHUS apOUTPaKHBIMU CyJaMH MOJO-
KCHUH 3aKOHOJATEIhCTBA O Hayiorax u coo-
pax, CBSI3aHHBIX C OLEHKOW 00OCHOBAaHHOCTH
HAJIOTOBOM BBITOJBI, MOAJAEPXKAJI MO3UILIUIO
apOUTPaXKHBIX CYIOB 10 KOHKPETHOMY [IEIY,
Korja OOIIECTBOM HE OBUIM MpPEICTaBICHBI
JI0Ka3aTeNbCTBA, MOATBEP)KJAIOLUINE HaJIU-
YUe pa3yMHbIX SKOHOMMUYECKHMX MPUYUH NpU
pasnenenun aearenbHoctH. Cyn coryacuics

9

V8. Ilpe3uauymom Bepxosroro cyaa PO or 13.12.2023 .
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C TEM, YTO B pPACCMaTPHBAEMOM CIIydae UMe-
JO MECTO MPUKPBITHE HAJIOTOILIATEIBITHKOM
eIMHONW DKOHOMHYECKOH IeSTEeTBHOCTH O00-
[IecTBa BHOBb CO3AaHHBIMH OpraHHU3aIMsIMU
C [EeNBI0 TONXYYCHHUST HEOOOCHOBAHHOH HAaJo-
TOBO DKOHOMHH, B CBSI3H C YeM Ha OCHOBAaHUHU
myakTa | moamynkra 1 mynkra 2 c1. 54.1 HK
P® BBIBOIBI HATOTOBOTO OpPTaHa O JTOHAYHCIIE-
HUU HAJIOTOB M0 00IIell cucTeme HaIorooodo-
JKCHUS SIBIISTIOTCS TIPABOMEPHBIMIL.

[TynkT 2 ct. 54.1 HK P® npumensercs,
KOTJIa OTCYTCTBYIOT NPH3HAKU HEPEAIbHOCTH
XO3UCTBCHHBIX OIEPalUii HAJOTOILIATEINb-
oKa. B cOOTBETCTBHHU C MaHHBIM ITYHKTOM
HAJIOTOILIATEIBINAK BIIPAaBE YMEHBIIUTH Ha-
JOTOBYIO 0a3y W (WJIM) CyMMY TOMJICKAIIETO
yIUTaTe Hajora MpH OTHOBPEMEHHOM COOJIIO-
ICHUU JIBYX yCIOBHIL:

*  OCHOBHOI IIEJTBI0 COBEPUICHUS CIEITKA
(omeparum) He SBIISIIOTCS HEyIIaTa (HEMOJTHAs
yIaTa) v (Mim) 3a4eT (BO3BpaT) CyMMEBI HAJIOT'a,

e 00s13aTEeNBCTBO MO CJCNKE (OTepamm)
WCTIOJTHEHO JIMIIOM, SIBJISIOIIMMCS CTOPOHOM
JOTOBOpA, 3aKIIOYCHHOTO C HAaJIOTOILIATEINb-
IIUKOM, U (WITH) JIATIOM, KOTOPOMY 00S13aTeIb-
CTBO TIO WCIOJTHEHUIO CACIKH (OIepariim) me-
penaHo 10 TOTOBOPY N 3aKOHY.

OdeBUIHON WENBI0 CO3MAHUS B3aWMO-
3aBHCHUMBIX OpTaHU3alWl, MPUMEHSIOMIHNX
JBTOTHBI HAJOTOBBI pexuM, Oe3ycloB-
HO, SIBISIETCS CTPEMJIEHHE CHU3UTH HAJIOTr0-
Boe OpeMms. Ecinm Mexay KOHTPOIHPYIOIIAM
U TOAKOHTPOJIGHBIM JIUIIAMH COBEPIIAIOTCS
clenku (orepannn), HanpuMep KYIUTH Ipoja-
KU TOBAPOB, M PE3yIBTaTOM B TOM YHCIIE SIBIISI-
€TCsI HAJIOTOBasi YKOHOMUS, TOKa3aTh HAJIOTO-
BOMY OpTaHy, UTO HETOJHAs HEeyIlJIaTa Hajiora
HE SBJSUTACH IETBIO CIENKH, MPEICTABIISICTCS
JOBOJBHO 3aTPYAHHUTEIBHEIM. HarmoMHNM, 4TO
st cyna [loBomkckoro okpyra o0CTOSITENb-
CTBOM, KOTOPOE IMOATBEPAMIIO IIPABOMEPHOCTH
IpobneHns OM3Heca, MOCIYXUIO OTCYTCTBHE
y HaJIOTOBOTO OpraHa J0Ka3aTeNbCTB MOyde-
HUS y9IpEIUTEIEM HaJOTOILIATEIbIINKA HEIO-
CPEICTBEHHO WIIM OIOCPEIOBAHHO YaCTH BBHI-
PYYKH OT B3aHMO3aBHCHUMBIX JTUII.

Ho 3amagmMcst Bompocamu: SBHIJIOCH OBI
YCTAHOBJICHHE COOTBETCTBYIOIIUX (DaKTOB
OCHOBaHWEM ISl PU3HAHUS HAJOTOBOH BBHI-
rogpl  (MOJTYYCHHOW HAJOTOILIATEIBITHKOM

B pe3yibTare ApoOiicHHs OW3Heca) Heo0o-
CHOBaHHOM, O3HAa4alo0 OBl 3TO OTCYTCTBHUE
«camocTosATenbHOCTH»? B mpenmpuanMa-
TENBCKOH AEATENBHOCTH CaMOCTOSTCIBHOCTH
MPOSIBIISICTCST B BO3MOYKHOCTH IIPUHSTHS ca-
MOCTOSITETIBHBIX YIIPaBICHYCCKUX PEUICHUH,
UMEIOIIUX ~ OKOHOMUYECKHE  MOCIEACTBUS.
Hdaxxe eclin yYacTHUKH TPYIIBI PabdOTaIOT
B OTJCIBHBIX CETMEHTAX PHIHKA, HAa OTICIb-
HOU TEPPHUTOPUHU, B OTIACIBHBIX TTOMEIICHUSIX
U CO CBOMMH COTPYAHHKAMH, SKOHOMHUCCKU
1 (MHAHCOBO OHM HE UMEIOT aOCOTIOTHOH aB-
ToHOMHUHU. KOHTpOIHPYIOMIHiA HAJIOT OTLIIATEIb-
UK GaKTHIECKH MOYKET U FOPHINYCCKH BIIpa-
BE TIepepacHpeneysiTh JICHEKHBIE CpEICTBa
BHYTPH TPYIIIEL, TTONYyYaTh TUBUICHIB H T.]I.
Kpome Toro, BeIOOp opranm3anum Om3HEca
IyTeM €ro IpoOJeHUs M MPHUMEHEHHE YIpo-
IIEHHOH CHCTEMBI HAJOTOOOJIOKEHHUs BCErna
00YCIIOBIICHBI CTPEMJICHHEM HAJOTOILIATEIb-
IIFKa MOJTYYHTh KaK MOXKHO OOJBIIE JT0XOnIa
IIpH HAaMMEHBIINX 3aTpaTaX, B TOM YHCIE CI-
KOHOMHB Ha HasoraX. CyObeKThl HHOTJa 3TO-
T'0 ¥ HE CKPBIBAIOT, 1a 3TO U HE IPOTUBOPEUUT
JCHCTBYIOMEMY 3aKOHOIATEIHCTRY.

Takum obGpazom, HopMBI cT. 54.1 HK P®
B JICHCTBYIONICH peNaKIIMA MOTYT HMETh MPH-
MEHEHHUEe TpH ApoOIeHUN OM3Heca, KOTAa BBI-
pydKa (YUCICHHOCTH) HCKYCCTBEHHO TIepepac-
MPEeIsIeTCs B IPyNIe yYacCTHUKOB B IEISIX
COXpaHEHUs JBTOTHBIX PEKHMOB. B octains-
HBIX CIydYasx HMEETCS HEOIPEIeICHHOCTh
MIPaBOBOTO PETYIUPOBAHUS, KOTOPAsl MOPOXK-
JaeT HAJIOTOBBIE KOH(IIUKTHI, TOCKOIBKY JIIO-
00l CyOBEKT, NMPUMEHSIONINI yIPOIICHHEIC
CHCTEMBI HAJOTOOOJIOKCHUS B COCTaBE TPYII-
Bl 3aBUCUMBIX JIHI], MOXKET pacCMaTpPHUBATHCS
KaK HapyIaOMHWHA YCTAHOBICHHBIC 3aKOHOM
TIPEIeITbl OCYIIECTBICHHUS CBOMX IIPaB.

3akJ/ouenne

ITo HameMy MHEHUIO, HAKa3yEeMBbIM JIOJIXK-
HO OBITH JIpoOJIcHHE OHM3HEca, SIBHBIIEECS pe-
3yJIBTaTOM HMCKaXEHHSI CBEICHHM, KOTOpOE
Mojipa3yMeBaeT OTPaKCHHE HEe UMEBIIUX Me-
CTa B JICHCTBUTEIBHOCTH (AKTOB M XO35Ii-
CTBEHHBIX orepaiuii. IHpIMH CII0OBaMU, KOTIa
HAJIOTOILIATEIBIIUK CO3/1a€T BUIMMOCTh BEjIe-
HUS Pa3/ielIbHOW 3KOHOMHYECKOW JeSITeNbHO-
CTH B3aHMO3aBHCHMbBIMH YYaCTHUKAMH TPYII-
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IBl, @ B JICUCTBUTEIBFHOCTH (YHKIIHOHHPYET
eNUHBIA OM3HEC, YTO O3HAYACT IPEBBIIIICHUC
MIPEIeNIOB ITIPaB HAJOTOILIATENBINNKA, IIPEN-
YCMOTPEHHBIX ITYHKTOM | OAITyHKTOM | IyH-
kTa 2 crarbu 54.1 HK PO.

B wHBIX ciaydasx, KOrha ITOKa3aHO, YTO
XO3SUCTBCHHBIC OICPAllUU IO Pa3IeIbHOMY
BEICHUIO YKOHOMUYECKOU JeITeTPHOCTH HMe-
0T pa3yMHYIO JICJIOBYIO [IEJTb, TOXOIbI BHYTPH
TPyNOBl HE MEpepacrpeneisioTcs C IIeIbI0
COXpaHEHUS JBIOTHOTO HAJIOT00OJI0KEHUS,
JOKYMEHTOOOOPOT SIBISICTCS TOCTOBEPHBIM,
OCHOBaHUH JJIT COMHEHUH B IPaBOMEPHOCTH
HAJOTOBOH ONTHMH3AIMH B (popme apodire-
HUs Om3Heca OBITh He NOJDKHO. [lo Hamemy
MHCHHIO, B TaKOH CHTYaIlU¥ MOJDKHBI CO-
OJIOaTBCSI MPE3yMIIIHS T0OPOCOBECTHOCTH
HAJIOTOILIATEIBIINKOB W O0ECIIEYeHBI IOTIOII-
HUTENBHBIC MEPHI IS 3aIUTHI X IIPaB | 3a-
KOHHBIX WHTEPECOB, HAI[PUMEp, MOCPEICTBOM
YCTAHOBJICHHS 3aKOHOJATEJEeM CIICITHAIbHBIX
HOPM, aHAJOTHYHBIX TEM, UTO IIPEIYyCMOTpe-
HBl B HACTOsIIEE BpeMs MyHKTOM 3 cT. 54.1
HK Po.
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Ipoonencruii 2ocyoapcmeennolii ynugepcumem um. Anxu Kynanvi
Pecnybruxa berapycs, [ poono

AnHoOTanust. B cTarbe paccMaTpuBalOTCsl HAYYHO-TEOPETUYECKUE aCIIEKThl TOHUMaHMS
YTOJOBHOTO IpaBa B KOHPIUKTOIOTHIESCKOM AUCKYypce. PacKpBIBaIOTCSI OCHOBHBIC
TEHJICHLIMM U 3aKOHOMEPHOCTHU Pa3BUTHUS YTOJIOBHOIO IIpaBa, €ro COlualbHbIe CBSI3H,
MeXaHHU3M TpaHchopmar oOIeCTBEHHBIX OTHOIICHUH 1 U3MEHEHHE CYTH CaMOT0
yeJioBeKa. AHAJIM3UPYIOTCS CTPYKTYpa YroJOBHO-IIPABOBOIO PEryIUMPOBaHUS U 3a/1a4H,
CTOALIME NIepe]] CETOHALIHUM YTOJIOBHBIM IIPaBoM. LIeNblo cTaThy sIBISETCS paluoHAIbHOE
U KPUTHYECKOE PAaCCMOTPEHNE TeHICHIIMN Pa3BUTUS YTOJIOBHOIO IIPaBa, BhISIBICHUE
JEHCTBYIOIINX 3aKOHOMEPHOCTEH 1 c(hephbl YTOIOBHO-TIPABOBOTO PETyanpoBaHist. OCHOBHOM
BBIBOJ] @BTOPA COCTOUT B TOM, YTO AEHCTBYIOLEE YTOJIOBHOE MPABO SBIISETCS HHCTPYMEHTOM
pa3penIeHust COIMaTbHBIX KOH(IIMKTOB, a TAKKe OOATBHBIM PErYIATOPOM MEKITYyHAPOIHOTO
TPABOIIOPSIIKA. YTOIOBHOE MPABO TAKIKE TIPSIMBIM 00pa30M OKA3bIBACT BIHSHIE HA COIMATBHBIC
OTHOIIEHUS M CO3HaHKE 00mecTBa. OITHAKO TPaHCPOPMAIUS CAMOTO YTOJIOBHOTO IIpaBa BIICYET
HEOIIPEIeJIEHHOCTb YTOJIOBHO-IIPABOBOIO PErYINPOBaHMsL, TaK KaK HEMOHATHBI IPEeaesibl
JOITYCTHMOTO BIIHSTHUS M TPAHUIIBI ACHCTBHS YTOJIOBHOTO 3aKOHA Ha Pa3BHTHE OOIIECTBEHHBIX
oTHOIeHHH. TpaHcImpyemast CeroHs rocynapcTBOM Hiest 6e30IacHOCTH 00IIIEeCTBa He BCEraa
MMeeT YeTKUE OUepTaHus, U 37eCh BCErja eCTh YIrpo3a BbIX0/1a 3a MPeesibl pa3yMHOI0
U ecTecTBeHHOr0. [IpobiiemMa 3aKiIr04aeTcsi B TOM, YTO 110 MEpe pa3BUTHSL HOBBIX TEXHOIOTHHA
O00BEKTHBHO CYKaeTCsl IPOCTPAHCTBO YEIOBEKA 1 IIPABO BCE OOITBIIIE BTOPTaeTCsl B YACTHYIO
KU3Hb, M TaKas YaCTHAs KM3Hb YEJIOBEKa CTAHOBUTCS HEJJOIYCTUMO NIPO3padHoil. B naHHOM
CITy4ae BaKHO HAMTH pa3yMHBIH OajaHC MeX Iy 0e30IacHOCTHIO 00IIECTBa M TOCYIapCTRa,
a paBHO OT/JEJIbHBIX JIUI] U JIMYHBIM IIPOCTPAHCTBOM YEJIOBEKA.
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Introduction cite a lot of examples from history and practice,
Modern society is very unstable, however, recalling that it has already happened and,

as well as there are constant shifts in the socio-  moreover, not once. And strangely enough, they

economic and political dimension of the level of  will be right.

social development. It cannot be said that this Progress has a progressive development,

process has a special acuteness and significance  and it concerns absolutely all spheres of social

today. Regulars will always be able to object and  life and human existence. But how universal is
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the idea of progress and is it the only true one?
Everyone will have a different answer to this
question and the arguments “for” or “against”
will be diverse. Nevertheless, it is obvious that
the idea of progress is not absolutely universal,
as well as the global development of mankind in
this perspective. This fact imposes its imprint on
absolutely all spheres, including law.

And if we are talking about criminal law,
it cannot understandably be left aside. Be that
as it may, the law has undergone significant
changes over the last decade. In the perspective
of the problem under consideration, it would
seem that the protective function should corre-
spond to the regulatory function. However, this
is not always the case. This is where the glob-
al question arises as to what path criminal law
will follow in its development, whether it will
be able to preserve its classical institutions or
whether they will also be subjected to revision.
Of course, we are not talking about a change of
priorities in criminal law overnight. It is a long
and progressive process. But which direction
will it take? In the direction of global criminal
law or the law of an individual state, within the
framework of strengthening the security func-
tion of the state or in the context of the priority
of criminal law protection of human rights and
freedoms from any interference. Ultimately,
whether criminal law should remain a shield
for the individual or a punitive sword in the
hands of the state.

Methodological issues

The history of mankind is filled with vari-
ous ideas and revelations, and it so happens that
these ideas move the world and fill the minds
of many people. This has always been the case,
and always some meta-idea has been dominant,
has been the main precursor of various events,
be it revolutions or world wars, shifts in the
economy or in social and political life.

The global transformation of society and
its social relations is reflected in the refrain on
man, his essence and purpose. It is obvious that
in the heat of the scientific and technological
revolution and all new achievements in sci-
ence and technology, the essential purpose of
man has changed radically. Man has become
“sharpened” on his rights and freedoms, their

realization, protection and guarantees, which
necessarily has a material component as its ba-
sis. Personal success in life is now an indicator
of chosenness and a measure of human dignity,
a fundamental category of social conscious-
ness. The success of today’s man is measured
only through one criterion: material prosperity
multiplied by the social position and status a
person occupies (a kind of place in the caste hi-
erarchy). Money, status, career — that is the god
of the present mankind. Receiving benefits and
pleasures, having a good and fun time — this is
another component, which is the basis of the
modern universe and goal-setting of man.

It should also be noted that the total infor-
matization of society carries many risks and
they are associated with the alienation of man,
his dependence on technology, the instability
of the social system itself and the increasing
stratification of society (Berezina, 2022: 157).
The category of ‘“uncertainty” has become
dominant in everything, but it can hardly be-
come the basis of social progress. Moreover,
entering the era of digital technologies has sig-
nificantly changed the value system of society,
and in the near future will radically transform
its culture, including the cultural code, and will
predetermine the further development of civili-
zation (Laptev, 2022: 91).

At the same time, in a world of uncertain-
ty, people are beginning to lose their sense of
meaning, and this is partly due to the lack of
mutual understanding and communication.
People have simply stopped understanding
each other, and indifferent attitude to what is
happening today in society, politics, economy
indicates a change in the priorities of man him-
self. A man is closing in himself and his own
world predetermines his choice. However, the
loss of the meaning of life for man has become
so great that even it has overshadowed the pho-
bia of the fear of death. The loss of meaning
is now the most terrible thing for man. And it
must be said that the consumer society leaves
man no choice in this unrestrained race and to-
tal domination of the ideas of technological and
pragmatic behavior of society.

The sacralization of human rights and
inner narcissism devalues life itself. The re-
duction of the human being to the property of
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simply being alive, easily turns into the possi-
bility of becoming dead, becomes as a result
of the practical implementation of the Western
power paradigm a reality in which human life
as a living being is practically worthless, can
always be questioned by political expedien-
cy and become a bargaining chip (Sayamov,
2022: 46). Especially when it comes to other
(“third”) countries and this reflects the sta-
tus quo of modern existence. Consequently,
in a society of hyper-consumption, the value
of human life is determined by its economic
profitability.

As we can see, at present, in the conditions
of aggravation of social conflicts and political
contradictions, the fundamental values of hu-
man civilization are weakening and losing the
ability to ensure its sustainable existence and
development. And as D.V. Miroshnichenko
notes, “at this time the axiological theme be-
comes a priority for humanitarian science”
(Miroshnichenko, 2015: 62). The change of so-
ciety’s development paradigms, value attitudes
and guidelines, giving the political component
a new reality, complication of economic, social
and legal discourse reveals complex problems
and metamorphoses due to shifts in the value
priorities of society and its essences. Let us
also not forget that a person is formed, acquires
his moral image within the framework of those
values that he experiences and through which
the formation of his moral image, the ability to
adequately assess the events occurring in the
lives of many people takes place.

Discussion

This is where the question arises: in this
regard, is law capable of properly regulating
new social relations? Due to their seeming per-
manence, and in fact impermanence, the law
is objectively unable to do so. Moreover, today
it is formally unable to fix what already exists.
And this poses a global challenge for the law
itself: whether it is able to direct new social re-
lations into the legal direction and predict their
development, positive and negative processes
of the mechanism of their legal regulation as a
whole. The answer to this question is not obvi-
ous, because it is not clear what the law will be
in this paradigm, what role it is destined to play:

serving the interests of political elites, ruling
classes or fighting for justice, observance of the
rule of law and human dignity?

However, the existing trends in the devel-
opment and functioning of law show that it has
become unpredictable, more technological and
pragmatic, in some ways standardized, as a re-
sult of which:

there is a breakdown of the basic institu-
tions of law, private law flows into public law
and vice versa, the methods of legal regulation
become inertial;

the role of the state as a kind of arbiter,
resolving social conflicts and establishing the
balance of rights and obligations between so-
cial groups is questioned;

the introduction of digital technologies
into social life raises the question of aban-
doning and modifying established and known
structures, but no one knows the ultimate goal
of such a process, and as a result it becomes
unclear what we will be dealing with at all;

man goes into himself, into his own world
of digital reality, and this changes the whole
context and requires the recognition of other
values, which must be legalized and incorpo-
rated into the existing reality.

It is obvious that nowadays there is a re-
thinking of values and basic constructions of
building social relations, because not the indi-
vidual, but the security of society and the state
as a whole is at the center of attention. Con-
sequently, the law with its arsenal of measures
and means of regulation of social relations,
as well as the fight against socially danger-
ous manifestations will have to take into ac-
count these changes. And they consist in the
fact that mankind shifts emphasis from total
globalization of all spheres of public life to
regional development, protection and securi-
ty of the state in the first place. And the law,
by the way, should reflect the interests of its
society and territory, taking into account the
mental and subjective preferences of specific
states and persons inhabiting them. Hence, in-
stitutional transformations are inevitable, the
essence of which will consist not in protecting
the interests of transnational corporations and
supranational organizations, unification of law
and its standardization, but in refracting one’s
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own interests, protecting them and understand-
ing what law is in general, and how deeply it
is able to intrude into the sphere of regulation
of social relations, what measures of influence
are optimal and effective in this case, what are
the limits of the mechanism of legal regulation
and the scope of national legislation (Khilyuta,
2020: 46—47).

The point is that globalism as a clearly
formulated economic project is not based
on cultural and ethical values and the idea
of building a society of “social welfare”. In
this case, the facade of human rights and
the development of democracy hides quite
different goals of universal unification and
the reflection of the hidden interests of certain
social groups and political forces. In such a
situation, law is only an appendage of this
global idea and serves only as a means of
ensuring and realizing supranational projects.
Simply, law is called to fix the existing state
of affairs. This role is assigned to absolutely
all branches of law (both public and private),
where law (or a particular branch of law)
is viewed through the prism of a peculiar
instrument for realizing the practical
possibilities of total economic, political
and social law and order. This is not in line
with the principles of national and sovereign
states. It is obvious that in the near future
we will face the dilemma of reassessing the
principles of international and national law
development, and reformatting their classical
foundations in the digital era. In this sense,
the global instrumentalization of law is just
beginning. And it will take place in the spirit
of the security of the national interests of the
state and its citizens, where it will be about the
de-globalization of law and its instruments.
From this point of view, the human choice
should be obvious for the modern Russian, as
well as Belarusian society. While preserving
true national spiritual and moral values, it is
important not to miss the chance to remain a
state with a human face in this unrestrained
world race, where true moral values are the
basis of the foundation for building the state
and society. Technologization cannot and
should not replace the moral face of man
(Khilyuta, 2022: 27-23).

Research results

It is well known that every new generation
tries to overthrow from the pedestal those ideas
that were developed by the previous generation
and function in society as basic, dominant and
a priori true. This is by no means a process of
self-assertion, but it is a cyclical progressive
movement, as each new generation tries to
prove its own consistency and that its idea of
what is proper. It concerns almost all spheres
of life in society and one cannot do without it.
Moreover, it is a natural process of life. It is di-
rectly related to criminal law. And if at the level
of legislative prescriptions, the ongoing trans-
formations are not so obvious, then at the level
of the doctrine of criminal law the considered
trends are clearly visible. Moreover, the issue
here is not a radical breakdown of the founda-
tions of criminal law, its central institutions,
etc., but is to give a new impetus to criminal
law regulation, verification of its subject matter
and method, scope and modification of the very
concept of what constitutes a crime. And in the
context of what constitutes punishment, the
subject area of criminal law comes to the mech-
anism of criminal-legal impact, the essence of
which is prevention, not “punishment”. That is,
from this perspective, criminal law turns into
a mechanism of social protection, a means of
ensuring the security of the state, society, and
the individual (and the sequence of criminal
law protection looks like this).

In the most general view, the essence of
criminal law in this paradigm is reduced in this
paradigm to conflict resolution. A conflict that,
on the one hand, exists in society and, on the
other hand, between specific individuals. But
in fact, criminal law fails to fulfil this task, be-
cause by resolving the conflict with the arsenal
of means at its disposal, it generates a new con-
flict. This chain is inevitable. And in this case,
we cannot say that criminal law is a universal
tool in the hands of the state in resolving con-
flict situations. It is just that today there are no
other such means.

The socio-political processes currently
taking place in society and in the world as a
whole raise the question of transformation of
criminal law itself, the need for its adaptation
to new institutional formations and the de-
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mands of society. However, on the other hand,
criminal law has constantly lived in an era of
change. These changes have always taken place
and are always taking place, as man himself,
his essence, is changing. And here the fun-
damental question is to what extent criminal
law itself is capable of reflexion and whether it
needs it at all.

Remaining one of the conservative
branches of law, criminal law gradually begins
to become obsolete, not changing in its nature,
it tends to resolve new conflicts in the old ways.
And in this respect, it still continues to be the
“last argument” of the state in the system of
ensuring social order and resolving all kinds
of disputes and conflict situations. From this
point of view, criminal law violence is an el-
ement of compromise between society and the
state. But if one side loses parity in this issue,
it is clear that this is no longer a compromise,
but domination. However, in such a plane, the
attributive forms of the state’s impact on so-
ciety are generated by the needs for the joint
coexistence of the state and society. Therefore,
as pointed out by A. E. Zhalinsky, criminal law
“develops under the influence of contradictory
interests of power groups and the general pres-
sure of the population, consciously or uncon-
sciously striving to strengthen security through
increased repression, and in many situations
to psychologically satisfy various aspirations
(restoration of justice, revenge, revenge, join-
ing a strong group, etc.). The problem is that
it should still develop on the basis of general
regularities, while necessarily taking into ac-
count the balanced interests of the country and
ensuring equal position of its citizens” (Zhalin-
sky, 2015: 18).

In determining the meaning of criminal
law and its place in the life of a particular per-
son, it is necessary to make a fundamental em-
phasis on the fact that criminal law is just one
of the forms of life activity of society (socium),
which (it is society) seeks to protect itself from
any arbitrariness on the part of anyone, includ-
ing the state. Literally, this means that criminal
law is not at all a means of solving those tasks
that the state faces in a particular historical di-
mension. These tasks may vary and for obvious
reasons they will always vary. Even if we talk

about criminal law becoming a means of secu-
rity, such a means cannot be directed against
society itself, against the individual, if only be-
cause criminal law is designed to resolve social
conflicts, not to generate them.

Positive regulation of social relations is not
the subject of criminal law, so it is not at the
forefront of those socially significant process-
es that occur in society. This is the domain of
other branches of law. But the question is how
quickly and promptly, taking into account the
transformation of social relations and mecha-
nisms of their regulation, criminal law should
develop its own standard of criminalization of
acts that are socially dangerous, deform the
existing social relations and are beyond the
boundaries of permissible.

Of course, this is the eternal question of
what constitutes an offence and what its nor-
mative boundaries are. But today it is also ob-
vious that criminal law cannot remain outside
the context of socio-political processes taking
place both inside and outside society, outside
the process of modification of the social es-
sence of man. Of course, political expediency
often predetermines the vector of develop-
ment of criminal law. But on the other hand,
it is also obvious that this vector is unstable
and extremely changeable, depending on many
factors that are beyond the criminal law itself.
Much more important in this question is the
answer that allows to define the boundaries of
criminal law in the context of changes in the
social essence of man himself. And in this situ-
ation, it seems that the choice of the individual
himself predetermines the contours of the fu-
ture of criminal law.

Nevertheless, in this question we must
bear in mind that the progress of humanity
does not lead to the perfection of man himself.
The excess of techniques and technologies, of
course, has simplified the life of man, made his
life more comfortable and generally accessible,
and life itself has become richer and more mul-
tifaceted. However, all this, we repeat, has not
led to a change in the social essence of man.
Man has not become better internally (and does
not even strive for this), has not grown spiri-
tually, so all those human passions (bordering
on marginal and immoral behavior from the
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point of view of the Christian way of life and
natural values), which took place earlier, have
not disappeared anywhere, but on the contrary,
doubled. Therefore, the question that criminal
law will gradually fade into oblivion, due to the
eradication of crime, is naive and is not even
debatable. And if it is, then in a completely
different format, because it is obvious that sci-
entific and technological progress gives rise to
new social conflicts and contradictions, which
then result in crimes of a new form.

At the same time, when we talk about the
digitalization and technologization of crimi-
nal law (and law in general), we overlook one
detail that significantly sheds light on the is-
sue at hand. The point is that digitalization
itself was a product of a more global con-
cept — progress. It was progress in the system
of neoliberalism that presupposed the course
of human development, shaped the socio-
political and legal foundations of society and
its institutions. And this state of affairs has
taken place over the past decades. However,
today mankind began to abandon the idea of
progress and global development of society
due to its dead-end path of development, strat-
ification of society itself into strata and social
classes. The world has reached the threshold
of deglobalization and stratification.

In this system of coordinates, digitaliza-
tion is a fragment of the idea of progress, which
has no place today. This is why digitalization
has taken on a life of its own, separate from
its meta-idea. It is obvious that digitalization
cannot exist for long in such a paradigm, and
all attempts to adapt it to the needs of criminal
law are doomed to failure, because they are not
systematic and do not bring rational principles
to the law itself, but actually replace the old
postulates with a new wrapper, without chang-
ing anything in essence. Technological innova-
tions and innovations are only an accompany-
ing part in the development and functioning of
the law itself, but they cannot predetermine the
course of development of criminal law itself,
formulate its subject and method in its basis.
Thus, as we have already indicated, the value
system of liberalism is receding into the back-
ground, and the idea of universal globalization
is being abolished. And these processes con-

cern not so much criminal law, but law in gen-
eral, its basic institutions, which until recently
were subject to total control and domination
by supranational organizations and forma-
tions. In criminal law, this manifested itself in
the form of the establishment of new universal
principles, systemic criminal law prohibitions,
issues of liberalization and decriminalization
of relations in the sphere of economic activity,
interests of the service, etc. However, at pres-
ent these tendencies are acquiring the opposite
character.

It seems, for this reason, that the process-
es that are currently taking place in society are
not realized by criminal law. Therefore, there
is a feeling that the criminal law lives its own
life, and the society — its own. Hence, for many
segments of the population, criminal law pro-
hibitions and prescriptions, often bordering on
anachronism, become incomprehensible, and
on the other hand, it can be seen that crimi-
nal law cannot realize the social interests and
demands of society, being guided only by the
position of the state in ensuring total security.

The idea of security, which today becomes
dominant in criminal law, narrows the scope of
criminal law itself, as criminal law becomes an
appendage of dominant power interests. How-
ever, this paradigm does not develop crimi-
nal law and pushes it into a rigid framework
of serving the interests of the dominant power
elites and the system that is dominant under the
circumstances. In this system, the key princi-
ples and ideas of criminal law (mainly based on
the provisions of the classical school of crimi-
nal law) are of secondary importance.

But it also suggests that a new criminal
law is emerging, however we may personally
feel about it. And this new criminal law breaks
old stereotypes, established dogmas and legal
principles. This new criminal law is based on
the idea of security, and in this context, it is
not the act of a person (a natural person, and in
some legal families, a legal person) that comes
first, but the person himself. Or, if you like, the
act and the person are the basis of what we will
call the offence.

At the same time, today the transforma-
tion of criminal law itself, coupled with the
technologization of social relations and infor-
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matization of public life, entails uncertainty of
criminal law regulation, as the limits of per-
missible influence and the scope of the crim-
inal law are not clear. The idea of security of
society and the state may not have clear bound-
aries, and here there is always a threat of going
beyond the limits of the reasonable and natu-
ral. The point is that with the development of
new technologies, human space is objectively
narrowing and the law is increasingly intrud-
ing into private life, and such private life of a
person becomes unacceptably transparent. In
this case, it is important to find a reasonable
balance between the security of society and the
state, as well as of individuals, and the private
space of the individual.

In this sense, we are forced to speak of
the instrumentalization of criminal law, where
it has come to be perceived solely as a means
(and not even the main one) of solving certain
tasks of power (Ormerod, Laird, 2021). Here,
criminal law is directly derived from those
tendencies and mindsets that exist in the in-
stitutions of power (but not in society) and is
completely predetermined by the legal policy
of the state and the element of expediency.
From this perspective, criminal law is a purely
dogmatic means of solving political problems.
Therefore, there is no reason to have illusions
today that criminal law will be a kind of shield
in the hands of society against possible arbi-
trariness on the part of the state (Todros, 2016;
Amster, 2008). Let us emphasize that criminal
law has never been in the hands of society, on
the contrary, it has always been used as a tool
for “soft” regulation of social relations and sup-
pression of marginalized sentiments in society.
In this aspect, to argue further that criminal
law will be outside of the state’s policy is mean-
ingless today.

Conclusion

So, is criminal law on the cusp of change?
Is it possible to say that we have to deal with a
new strategy for the development of criminal
law itself in the focus of the social and political
changes that have been taking place recently?
Or are these processes permanent?

It seems that the answers to these ques-
tions must be in the affirmative, whatever one’s

attitude and whatever one’s view of the present
problem may be. In our opinion, criminal law
cannot remain aloof from the changes that are
taking place in society and the state today. The
only question is with what intensity criminal
law will absorb the mindset of various subjects
of criminal policy and society as a whole, what
conjuncture will precede it and what tasks will
have to be realized at a particular stage. There
can be several scenarios of development and
further functioning of criminal law. On the
other hand, today there are no universal theo-
retical and methodological megaconstructions
that claim to be exhaustive, and even more so,
the only correct explanation of the essence of
criminal law itself and scenarios (models) of its
development. And yet.

Scenario one. It is connected with the fact
that criminal law will try to preserve the exist-
ing state of affairs without changing the very
strategic concept of functioning of criminal
law institutions, mostly adapting to the chang-
es that will take place. At the same time, the ba-
sic institutions of offence and punishment will
not undergo significant changes. Point changes
will always concern specific criminal law pro-
hibitions, which will be designed to reflect the
state of affairs in a specific historical period of
time, taking into account the objectively devel-
oping socio-political situation. This process is
partly taking place today when adjusting the
provisions of the Special Part of the Criminal
Code.

Scenario two. It implies a change in the
approach to the understanding of the essence of
the offence and punishment. In this perspective,
the offence will be linked not only to the act as
such, but also to the person. That is, speaking
of public danger we will relate it both to the act
of unlawful behavior of a person (act) and to
the person who committed it. This variant of
criminal law development corresponds more to
the idea of security of the state and society it-
self. This cornerstone idea of security changes
the very approach to punishment, because here
the postulate of social prevention is the basis,
which makes it necessary to talk about the ex-
pansion of measures of criminal-legal impact
on persons who have committed an unlawful
act or on persons inclined to such an act.
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The third scenario. This scenario is based
on the change of the existing paradigm of
criminal law functioning in the bosom of the
concept of criminal matter, and not only. That
is, criminal law will be called to absorb both
crimes and any offences, as well as all kinds
of misdemeanors. This means moving away
from public danger and shifting the emphasis
towards unlawfulness, expanding dispositive
principles in criminal law of a “broad type”,
preventive measures and strengthening puni-
tive sanctions. Such a liberal model is based on
a broad understanding of the essence of public
misconduct (both crime and offence), which
is based on the idea of criminal responsibili-
ty, where the principle of personal culpability
is not dominant. Hence the provisions on the
criminal liability of corporate entities, artificial
intelligence, etc. are derived from it.
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Abstract. The article reveals that the content of the concept of legal justification often does
not distinguish the main norms, including constitutional norms, and therefore compliance
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effectiveness; depenalization, decriminalization of crimes. Certain legal bases operating
at all stages are defined; their different manifestations at each stage are shown. Identified
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Anmaiickutl 2ocyoapcmeennbiil yHugepcument
Poccuiickas @edepayus, bapnayn

AnHortauus. [IpenmeTom uccienoBaHus SABISIOTCS HOPMaTUBHBIE aKThl, OPUANYECKas
TUTEepaTypa, MOCBAMICHHAs IIPAaBOBBIM OCHOBAM TOCYIapCTBa, OOIIECTBA, TPABOBOMY
000CHOBAHHIO PETYIUPOBAHUS (OXpaHbl) KOHKPETHOHN TPYHIIBI 00IIeCTBEHHBIX
OTHOIICHUH, CyIeOHOTO pEIICHUS MPEACTABUTEISIMU pa3HBEIX OTpaciel mpasa;
[IPAKTHKa CYJ0B, B KOTOPOU JOIYCKAIOTCs OTCTYIIJIEHUS OT IIPABOBBIX OCHOB YTOJIOBHOTO
3akoHa. OCHOBHBIMH METOJJAMH HCCIICAOBAHS SBIISTIOTCS: HAOMIONECHIE, IOPHINICCKAs
repMEHEBTHKA, CPAaBHUTEIbHO-IIPABOBOM, CUCTEMHBIH. Llenb nccnenoBaHus — BbISBICHHUE
[JIaBHBIX COCTABJISIOIINX TOHATHUS «IIPABOBBIE OCHOBBI YTOJIOBHOI'O 3aKOHA», BbIACIICHHUE
OCHOBHBIX CTaJHi 000CHOBAaHHS YTOJIOBHOTO 3aKkoHa. [lomyueHsl paHee HEN3BECTHEIC
pe3yabTarsl. 1. B ropuaudeckoil tuteparype, HOpMaTUBHBIX aKTaX B COIEPIKaHUHU PABOBBIX
OCHOB 00OCHOBAHUS YacTO HE BBIJEIISIIOTCS U HE UCCIEAYIOTCS [NIaBHbIE, B TOM YHCIIE
KOHCTHTYIIHOHHEIE HOPMEI; 2. [IpaBoBoe 000CHOBaHUE 3aKOHA UCCIEAYIOT B OCHOBHOM
MIPEICTaBUTEIN YTOJIOBHOTO MTpaBa M KPUMUHOJIOTHH Yalle BCETO Ha CTaIuH BHIOOpa
JIEBHAHTHOH JICITEITFHOCTH U OOBSIBICHIS €€ MPecTyIHOH. O IPaBOBBIX OCHOBAX YTOJIOBHOTO
3aKOHa Ha APYTUX CTaJAUAX HE yIOMHUHaeTcs; 3. 3aKoHOAATeIeM U PaBONPUMEHUTEIEM
He BCerya TIIAaTeIbHO POBEPSIETCS COOTBETCTBUE 3aKOHA, [IPABOIPHUMEHUTEIHHOIO aKTa
[IPaBOBBIM OCHOBAM, UMEIOT MECTO OTKJIOHEHHS OT IIPABOBBIX OCHOB YTOJIOBHOI'O 3aKOHA.
CrenaHbl HOBBIE BRIBOIBL: 1. B 11000M HCTONKOBAaHWY IIPABOBBIX OCHOB M 000CHOBAHHUS OHO
He MOXXeT He BKIrouars Koncturynuio PO, 160 KOHCTHTYIIMOHHBIE HOPMBI 00y CIIOBIUBAIOT
cojep)kaHue U NpUMeHeHne HopM IpaBa. 2. Jljist 000CHOBaHUS YTOJIOBHOTO 3aKOHA
OT 3apOXK/I€HHsI HOPMBI J10 €€ peain3alui He0OX0IUMO BBIAEINSTh 0a30BbI€, [VIABHBIE,
CKBO3HBIE (I€MICTBYIOIINE HA BCEX CTAJUsIX, 3Talax *KU3HU HOPMBbI), IOCTaAUIHBIE,
TIO3TAIHBIC OCHOBEL. 3. [JTABHBIMU CKBO3HBIMH COCTAaBIITIOIIMMH (00BEM) TOHATHS IIPABOBOTO
000CHOBaHHS YTOJIOBHOTO 3aKOHA SIBJITIOTCS] MEKIyHAapPOAHBIE CTaHIapThl, KoHcTHUTY M
PO, perrenust KC PO, ECITY 1 apyrux MeXTocynapCTBEHHBIX OPTaHOB, COOTBETCTBYIOIITIE
Koncturynnu PO, mpHHIMITEL yTOIOBHOTO IIpaBa, OTPACIEBBIE 0COOCHHOCTH YTOIOBHOTO
IpaBa, OT/ACIBHBIX €€ HHCTUTYTOB, IO-0COOCHHOMY TIPOSIBITIONINECS HA KaXKIOH CTaIIH
000CHOBaHHSI YTOJIOBHOTO 3aK0oHA. 4. BeIsiBIieHO 6 cTamii 000CHOBAHS YTOJIOBHOTO 3aKOHA!
KpUMHUHAIIN3ALNs; ICHAIN3ANUs ICSTHAN; BEIICTICHIE KBATU(UITIPOBAHHBIX COCTaBOB
MPECTYIUIEHUH, ClielIMalbHBIX HOPM; TOJIKOBaHHE, IPUMEHEHNE HOPM, BBISIBICHHE HX
3 PEKTHBHOCTH; ACTICHATU3AINS, JeKPUMHHAIH3AINS PECTyIUIeHUI. 5. OnpeneneHst
HEKOTOPBIE PAaBOBbIE OCHOBBI, I€HCTBYIOLINE HAa BCEX CTAUAX; [1I0Ka3aHO UX pa3HOe
MPOSIBJICHUE HA KaXKJI0H cTaguu, 0003HaYEHbl U XapaKTepHbIE Ul KaXKI0H cTaauu.
OmnpenelieHbl NepCHeKTUBBI JalbHEUIINX UCCIIEJOBAHUN, UCTIONB30BAHUS ITOJTyYEHHBIX
BBIBOZIOB.

OO6nacTh NPUMEHEHHUS: ONIPEIe]ICHUE COIEPIKAHUS IOHATHUS «IIPaBOBOE OOOCHOBAHUE»
YTOJIOBHOTO 3aKOHA, BRIIEIICHHUE €0 CTAINH MOCIIOCOOCTBYIOT NabHEHIIIEMY HCCIICIOBAHHIIO
KaK CKBO3HBIX IIPaBOBBIX OCHOB YTOJIOBHOT'O 3aKOHA, TaK U XapaKTEPHBIX JUIS KaXXA0U
u3 6 cTaamii BooOIIe, a TaKkKe IS OMPEICICHHBIX TUIIOB ICBHAHTHOU NEATEIHHOCTH
U TIPECTYIUICHHUI; CHCTEMATU3UPYIOT H KOHKPETH3UPYIOT IPOIecC 000CHOBAHMS YTOJIOBHOTO
3aKOHA, YTO MO3BOJIUT IPOrPAMMHUCTAM COCTaBUTh MPOrPaMMYy, & COOTBETCTBYIOLIUM
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opraHam — BO3MOXXHOCTh KOMITBIOTEPHON 00paOOTKU JaHHBIX. DTO OOJIErYUT PUMECHEHHE
TeopuH 000CHOBAHHS YTOJIOBHOTO 3aKOHA Ha MPAKTHKE.

KuoueBble c10Ba: KOHCTUTYIIMOHHBIA, 0COOCHHOCTH, YTOJIOBHBII 3aKOH, TIIaBHBIE,
CKBO3HBIC, KPUTEPHUHU, COCTABIISIONINE, HEUCIIOJHCHUE, TAIbl, KPUMUHAIN3AIHA,
JIeTIeHATN3aIHs, TPUMEHEHUE, AP HEeKTHBHOCTS.

Hayunas cnenuanbHOCTh: 5.4.4 — connanbHasi CTPYKTypa, COLMAIbHbIE HHCTUTYTHI
U mpotecchl; 5.1.4 — yroJoBHO-TIPaBOBbIE HAYKH.

Mutuposanue: ITnoxosa B. U. [IpaBoBoe 000CHOBaHHE yTOJIOBHOTO 3aKOHA: COACPIKAHUE ITOHSITHS,
craguu. JKypn. Cub. gpedep. yn-ma. Iymanumapnuie nayxku, 2024, 17(6), 1121-1133. EDN: OICVWI

Beenenne

TepMmuH «1IpaBoBOE 000CHOBaHUEY (IIPaBO-
BbIE OCHOBBI) IIIMPOKO UCIIOJIb3YETCsI KaK B HOP-
MaTUBHBIX aKTaX Pa3HOIO YPOBHs, TAK U B IOPH-
Iaeckoil muteparype. OmHako He BEIpaboTaHo
€ro TIOHSTHE, HE aHATM3HPYIOTCS COCTABIISAIONINE
9TOTO MOHATHSA, HE BBIJIEIAIOTCS OCHOBBIL, CTAINH
000CHOBaHUS yTOIOBHOTO 3aKkoHa. CTaHIapTHAS
MOJIENIb CTANI MMPABOBOT'O PErYIMPOBAHHUS,
o0cyxIaemast IpeACTaBUTEIIMHI TEOPUHU IroCy-
JlapCTBa U NpaBa, BO-MEPBBIX, JUCKYCCHOHHAS,
BO-BTOPBIX, HE YUUTHIBAET OCOOEHHOCTH OX-
PaHUTEITBHBIX HOPM; B-TPETHUX, YKe IO 00be-
MY; B-4€TBEPTHIX, HE KOHKPETU3UPOBAHA, KaK
ATOTO TPeOyeT Teoprst 0OOCHOBAHHUS 3aKOHA.
B uccnenoBaHusX, NOCBANICHHBIX, HATIPUMED,
HOPMOTBOPYECTBY, NOATOTOBATEIIbHAS CTa-
M1 HEKOTOPBIMH aBTOpPaMU HE ITPU3HAETCH,
MHOT'MMHU HEJIOOLIEHUBAETCS €€ POJib (BILJIOTh
J10 HEMIPU3HAHUS €€ IPAaBOBOI'0 3HAUYECHMUS);
HE IeTaln3UuPYyIOTCS MMOKa3aTeNl MOTpeOHO-
CTH 0o0IIecTBa B HOpMaTHBHOM axTe. 1 coBcem
HE TOJKJIIOYAIOTCsI IPABOBBIE OCHOBBI, B TOM
YHCJIe KOHCTUTYLIMOHHBIE HOPMEL Peus BeneTcs
B OCHOBHOM O TPOIEAYPHBIX, TEXHOJIOTHYECKUX
BOITPOCAX.

[Ipenmaraemelie B FOPUANYECKON JTUTEPA-
Type NEPCIEKTUBHBIE MOJAEIIH HOPMATHUBHO-
ro peryJupoBaHus B TOW MIJIM UHOHU 00J1acTH
He conxepxar ee obocHoBaHue. Bo MHOrux
HCCIIEIOBAHMSAX B Ka4ECTBE MIPABOBBIX OCHOB
He HazbiBaeTcss Koncturynus PD; kpaiine maino
HACCIIEIOBAaHUM, IIOCBAIEHHBIX KOHCTUTYLIHOH-
HBIM OCHOBaM HOPM YTOJIOBHOTO ITpaBa, eIle
MEHBIIIE — B KOTOPBIX OLICHUBAETCSI KOHCTUTY-
IHOHHAs1 000CHOBaHHOCTH-HEOOOCHOBAHHOCTh

HOPM, OCOOCHHO COOTBETCTBHE €€ COJIepHKa-
TEIILHBIM HOPMaM; OTIEITHLHO HE UCCIEAYIOTCS
IIPaBOBBIC OCHOBHI JICKPUMHUHAIU3AIINH, TIe-
HaJU3aIiH, JICTICHATU3AIUN TPECTYIICHUN
C WCTIOJb30BAHUEM JOCTHIKCHUU TEOPETUKOB
MpaBa, KOHCTUTYIIHOHUCTOB, MEXTyHAPOIHH-
KOB; 3()(EeKTHBHOCTH YTOJIOBHO-TIPABOBBIX HOPM;
CTaJMu 00OOCHOBAHHMS YTOJIOBHOTO 3aKOHA.
HeobxoguMocTh uCCieoBaHUs IPaBO-
BOTO, B TOM YHCIIE KOHCTUTYIIHOHHOTO 000-
CHOBaHUSI YTOJIOBHOTO 3aKOHA C MOMEHTA €ro
3apOXKIACHUS, 3aKPETNICHUs] TTPU3HAKOB OIlac-
HOM Ist OOIIecTBa JESITEILHOCTH B 3aKOHE,
€ro TOJIKOBAHUSI, TTPUMEHEHHUSI BOCTPEOOBAHO
0COOCHHO ceifuac, koraa 1) He TOJBbKO onocpe-
JIOBAaHHO, HO W HETIOCPEACTBEHHO B II. 5 CT. 125
Koncturynun PO npexycMoTpeHa sKcepTH-
3a 3aKOHOIPOEKTOB, MPUHITHIX DeepanbHbIM
Cob6panuem P®, no wx momnucanus [nmaBoi
rocyjaapcTsa Ha cooTBercTBUe KoHCTHTyIMH
P®; a «akThl MK UX OTACIBLHBIE MOJOXKEHUS,
MPU3HAHHBIE KOHCTUTYIIMOHHBIMU B HCTOJ-
KoBaHWH, MaHHOM KoHctutrynuonasiM Cynom
Poccuiickoit @enepannu, He NOAJEKAT IPUME-
HEHUIO B ”HOM UCTOJIKOBaHUWY. 2) IMeroT Me-
CTO OTCTYIUICHUSI OT MPABOBBIX OCHOB, B TOM
YUCJIe KOHCTUTYIIMOHHBIX HOPM-TIPHUHIIUIIOB,
KPHUTEPHUEB MTPABOMEPHOTO OTpaHUUYEHUSI TIPaB
YyeJIoBeKa KaK B TOYEUHBIX M3MEHEHHAX YK
P® (BBeneHue He BCersia CTHIKYIOMUXCS MEXK-
Jy cO0OW M IPYTMMH OTpaciIsIMHU TpaBa pas-
HOBUJTHOCTEH OCBOOOXJICHUSI OT YTOJIOBHOW
OTBETCTBEHHOCTH, OT/CIBHBIX COCTABOB TIpe-
CTYIUICHHM, TOHSATHH, KBaJUPUIIUPYIOMUX
MIPU3HAKOB), TAK ¥ HEOAHOKPATHO U MHOTO JIET
00CyX/TaeMbIX CyJIbOOHOCHBIX 3aKOHOIPOCK-
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Tax, B 4aCTHOCTH npoekTax @3 00 yronoBHOM
npoctynke, KoAIl P®. 3) HeobocHoBaHHEIE,
HEKOPPEKTHO c(opMyTHpOBaHHBIE 3aKOHBI
HE MOT'YT HE OTPa3UThCS HAa IPABOIPUMEHH-
TEJbHON JEeSATEeNbHOCTH, B YaCTHOCTH, HA CO-
OJIIOICHUM KOHCTUTYLHOHHBIX HOPM, IPUH-
LIUIIOB 3aKOHHOCTH, PaBEHCTBA IepeJl 3aKOHOM
U CyIOM, COpPa3MEpHOCTH, CIPaBeIJIMBOCTU
u ap. OO 3TOM CBUAETEIHCTBYIOT PEIICHUS
u 0030psl KC P®, npaktuka cynos P® mo ot-
JIeJIBHBIM COCTaBaM MPECTYIICHUH,

WHorpa cyzawl, 1a U 3aKOHOJATENb UTHO-
pupytot naxe pemenuss KC P®. [lo cux mop
OCTaroTCsl HEeM3MEHEHHBIMU HOpPMBEI YK P®,
HECKOJIBKO JIeT Ha3zaj npusHaHHble KoHctu-
TyuuoHHbIM Cyznom P® He cooTBeTCTBYIO-
muMu  Konctutyuuu PO, KOHCTUTYLMOH-
HOMY TOJKOBaHUIO (Hampumep, ct. 212.1 YK
P®); npyrue Toke HE MEHSIOTCS B YCTaHOB-
JICHHBIE 3aKOHOM CpOKHU (Hampumep, cT. 116.1
VYK P®). Koucturynmonnsiit Cyx PO B cBonx
0030pax Tak)ke HEOJHOKPATHO OTMeEYall, YTO
«BecoMasi 9acTh 3aKOHOIIPOEKTOB, pa3pabdo-
TaHHBIX BO UCHONHEeHHE pemeHnil Konctury-
uuoHHoro Cyza, NPUHATHIX CBBILIE ISTH JIET
Ha3aj U MOJJIeKALIUX UCIIOJIHEHUIO ..., HaX0-
natcs B ['ocynapctBenHoi Jlyme gakTuuecku
0e3 nBuxkeHus. 1 naxe BO BHECEHHBIX U3MEHE-
HUSAX B 3aKOH UMEIOTCS OTCTYyIUIeHUs oT KoH-
ctutynun P®» (Informational and analytical
report, 2020).

B cBs13u ¢ 3TUM B cTaThe NpeAIpUHsTa 110-
IIBITKA OTIPENEITUTH 00BEM ITOHSITHS «IIPABOBBIC
OCHOBBI YTOJIOBHOTO 3aKOHa»', HAMETHTh CTa-
JK ero 000CHOBaHHs?, HOO Ha KaKIOU U3 HUX
Jla)kKe CKBO3HBIE OCHOBBI IPOSBIAIOTCSA II0O-
Ppa3HOMY, NOAKJIIOYAIOTCS JONOTHUTEIbHBIE.

1. MeTo10/IOTHYECKYI0 OCHOBY HCCJIe-
JIOBAHHUSI COCTABJSIIOT CJIEAYIOIIHE METO/bI

! ABTOpBI [10-Pa3HOMY OTHOCSTCSI K YHCILYy OCHOB — OJIHA WJIN

Heckosbko. J[iisi 1ereil Hamlero WCCIIefOBaHUS MPUEMIIEMO
MHOXECTBCHHOE UHCIIO.

2 Bblgenenue CcTaguil 000CHOBaHHs YrOJOBHOIO 3aKOHA
YMECTHO M JUId COLMAIBHBIX OCHOB. JIMmmb MeHbmmas
CTeNeHb Pa3pabOTAHHOCTH TOBNUSIIA HA aKIEHT, CACIaHHBII
B pabore. Crarbs SBISETCS IPOJIODKEHHEM  CTaThbU
ITnoxoBoit B.1. Teopust 000CHOBaHWS YrOJIOBHOTO 3aKOHA!
COBPEMCHHOE COCTOSHHE M TpOOIEeMbl INpuUMeHeHus //
Becrauk Tomckoro rocyaapcTBeHHoro yuusepeurera. I[1paso.
2022. Ne 45. C. 113-130.

HCCIICOBAHUS: OPHINYCCKOH TepMEHEBTH-
KU — TOJIKOBAaHUE HOPM, 3aKpeIlJIeHHBIX B KoH-
crurynuu PO, ®K3, @3, YK P® u ap. Hop-
MATHBHBIX aKTax; IPaBOINPHMEHUTEIHEHBIX
aKTOB, COOpPaHHBIX aBTOPOM U IPUBEICHHBIX
B JPYTUX WCCIENOBAHUAX; CPaBHUTEIHHO-
MIPaBOBOM, B paMKaX KOTOPOTO HCIIOIb30BAHEI
METOABI aHAJN3a, CHHTE3a, HHAYKIINH, ICTyK-
WU — CPaBHEHHUE 3aKPEIJICHUS, TOJKOBAHUS
MIPaBOBBIX OCHOB BBICIIUMH CYACOHBIMH Op-
raHamu ¢ cyneonoi. Ho mockoipKy 31w siBIte-
HUS HETIOCPEICTBCHHO TPYIHO CONOCTABHMEI,
MIOCTONBKY HY’KHA JETalU3aIus UX, KOTopas
MPOBOIUTCS C TPUMEHEHHEM METOIOB BOC-
XOXKICHHSI OT aOCTPaKTHOTO K KOHKPETHO-
My, AEAYKIMH — HHIyKOud. Ponb 6a30BBIX,
CKBO3HBIX ITPABOBBIX OCHOB Ha BCEX 6 CTAIMAX
MpaBOBOr0 OOOCHOBAaHWS YTOJIIOBHOTO 3aKO-
Ha BBISBIICHA C UCIIOJIB30BAHHEM CHCTEMHOTO
MeTOoAa. DIEMEHT MOACTUPOBAHUS TTPUMCHEH
IpH pa3paboTKe alrOpUTMa — CTAIMH MpaBo-
BOT0 OOOCHOBaHMSI YT'OJOBHOTO 3akoHa. [Ipwu-
MEHEHHUE KOJIMYSCTBEHHBIX METOJIOB B TaHHOM
HCCIIeIOBAaHNU OTPAaHUYCHO LEISIMU | 3a/1a9a-
MU, APYTHX METOMOB — MX HEBO3MOXXHOCTBIO
(HammpuMep, SKCIIEpUMEHTA).

2. Pe3yabTaThl M 00CYy:K1eHUE
2.1. Cmenens pazpabomannocmu nonamus
u cocmaegnAanuiux npasoevblx OCHo6

B ropuaunueckoil nureparype paccMma-
TPUBAIOTCSl NPABOBbIE OCHOBBI T'OCYJApCTBa,
o0miecTBa; peryaupoBaHusl (OXpaHBI) KOH-
KPETHOU TPYyTITH OOIMECTBEHHBIX OTHOIICHUH
MPEACTABUTENSIMU T'OCYAAPCTBEHHOI 0, Ipax-
JAHCKOr0, TPYJOBOI'0, YTOJOBHOIO IIpaBa,
KpUMHUHOJOruU. VICTOKM MOSIBJICHUS HHTEpeca
K IIPaBOBBIM OCHOBaM rocyJiapcTna, o01iecTBa
B P® wu cocrosHue pa3zpabOTaHHOCTH 3TOU
KaTeropuu JEecATUIIETHEH HaBHOCTHU IPUBO-
nut C.D. Xununckuii: «[lonsitue mpaBoBoi
OCHOBBI BOLLIO B OTEUYECTBEHHYIO TEOPUIO
U IPaKkTHUKY, KOIJIa HAaMETHJICS 3aKaT COBET-
CKOM BJIAcCTHM M NPHUILLIO CIUIIKOM 3aro3ja-
J0e OCO3HAaHHME HEOOXOAMMOCTH CYIIECTBEH-
HOT'O IIOBEHIIICHUSI POJIH MPABOBOTO (paKTopa
B JKHM3HEAEATEIBHOCTH obmecTBa ...Ceidac
9TO MOHSTHE LIHUPOKO HCIOJIB3YETCS B POC-
CHUHCKOM TOCYJapCTBEHHO-IIPABOBOM CTPOU-
tenpcTBe. OHAKO /10 CHUX HOp HE onpeselie-
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HBEI OOmIeTIpH3HAHHBIE 00BEM W COAEpIKaHUe
MIPaBOBOI OCHOBBI, YETKO HE OYEPUCHBI KPYT
OTpaXKaEMBIX €I0 OOIICCTBEHHBIX OTHOIICHHH
U €e MECTO B PNy CIOKUBIIMXCS TPABOBBIX
kareropuii» (Zhilinsky, 2007: 97). Uro xaca-
eTCsl COAep)KaHUs DTOTO MOHSATHS, TO 31eCh
HAOJIOMaeTCsl HEKOTOPOE eNWHOAYIINE — 3TO
B OCHOBHOM HOpPMATHBHO-TIpaBOBasi 0aza pe-
TYIUPOBAHUS, OXPaHBl OOIIECTBCHHBIX OTHO-
meHnid. Takoe cocTosHHe pa3padoTaHHOCTH
CYIIECTBCHHO HE HW3MCHIUIOCH M B HACTOS-
mee BpeMs. B ompeneneHHSX MpaBOBBIX OC-
HOB (IIPaBOBOH OCHOBEI) TOCYIapcTBa, OOIIe-
CTBa aKIIGHTHPYETCS BHUMaHHE Ha UX (ce)
MpeIHa3HAaYeHNUH, CBOMCTBAaX, TPEOOBAHUIX
K HEUM (K HeW), TPUHIHIEI: CHCTEMHOCTH,
KOHIICTITYaIbHOCTh, JOKTPHHAIBHOCTD, IIe-
71eco00pa3HOCTh, WHCTPYMCHTAJNBHAS H Op-
raHu3anuoHHasl obecreueHHOCTh. [IpaBoBbIe
OCHOBEHI OIIPEACISAIOTCS KaK «...HaydHO 000-
CHOBAaHHOE MOJICIIHPOBAHNE IIPOTPECCHBHO-
0 pPa3BUTHUS OOIIECTBEHHBIX OTHOIICHUH,
OPHCHTHPOBAHHBIX Ha CO3JaHUC YCIOBHH
Ut HamboJiee TIIONIHOW J>KM3HEHHOH camo-
peanm3anui W YIOBICTBOPCHHS HHTEPECOB
o0mrecTBa, WHINBUAOB U UX KOJUICKTHBHBIX
00pa30BaHUI ITyTEM ONPEACICHHS B CHCTEME
MIPaBOBBIX aKTOB IIPUHITUIIOB, [IEJIeH TPaBOBO-
r'0 BO3ICHCTBHS, a TaK)KE MPABOBBIX CPEICTB,
C IOMOIIBI0 KOTOPBIX OOECIIeUMBACTCS MO-
CTH)KCHHE IIPOTHO3HPYEMOTO pe3yJbTaTay
(Strus, 2016: 3, 8—11). Ilpu wuccnemoBanumu
MPaBOBEIX OCHOB PETyIHPOBAaHUS (OXPaHBEI)
orpeneieHHol cdepsl IesATENHHOCTH KOH-
KpeTH3UPYyeTCsl HOPMAaTHBHO-TIpaBOBas 0a3a;
KpOMe Hee Ha3bIBaeTCsl OLEHKa JKCIEPTHO-
HAayYHOT'O cOOoOmecTBa OOMIECTBEHHO OITac-
HOTO ICSHHS, O KPUMHHAIU3AIUNA KOTOPOTO
cTaBUTCs Bompoc. Tak, KpoMe HOPMATHBHO-
mpaBoBOi  0as3bl  MpenNpHHIMATEIhCTBA
B €ro NIpaBOBYI0 OCHOBY aBTOp BKJIIOYAET
U TPaBOBOW MEXaHWU3M pealn3alHiy IOPHIN-
YECKUX HOPM, PETYIHPYIOMHX TPeIIpHHHU-
MaTeNbCKYIO0 NesITeNFHOCTD, Ipeaiaras cBoe
OIIpeNeNIeHNe TPABOBOH OCHOBBL: «DTO OHA
13 OCHOB OOIIEeCTBa W TOCyIapcTBa, KOTOpas
MTOCPEICTBOM OTPaXKCHHU S, 3aKPEILICHUS U pe-
aJTM3alii WHTEPECOB POCCHICKUX TpakKIaH
YHOPSIIOYUBAET HKOHOMHUYECKHUE, COLHAIb-
HBIE, MOJIUTUYCCKUEC U ITYXOBHBIC MPOIECCHI,

MpUJaeT UM IOPUAMYECKH rapaHTUPOBAHHYIO
ONITUMAaJFHOCTh (DYHKIIMOHHPOBAHHS U pPas3-
Butus (Zhilinsky, 2007: 98). B wuccienosa-
HUM aBTOp paccMarpuBaeT AeUCTBYIOLINE
HOPMAaTUBHbBIE NPABOBbIE aKTbl M HPaKTH-
Ky ux peanusanuu. K cucteMHO-IPaBOBBIM
OCHOBaM  YT'OJIOBHO-IIPAaBOBOrO  3alpeTa
C.A. MapKkyHLIOB OTHOCHUT «...KOHCTUTYLH-
OHHBIE, MEXAYHApOJHO-IPAaBOBbIE OCHOBA-
HUs, YTOJIOBHO-IIpOLIeCCyalbHble OCHOBAHUA,
OLICHKY PKCIIEPTHO-HAYTHOTO COO0IIEeCTBa 00-
LIECTBEHHO OIACHOI'0 JESIHUS, O KPUMUHAIIU-
3allM¥ KOTOPOI'0 CTaBUTCS BOIIPOC, IPECTYILIe-
HUS MO0 COOCTBEHHO YTOJOBHO-IIPAaBOBOIO
3ampeTa Kak HOpMaTUBHO-IIPaBOBOI'O IIPEIIH-
canus» (Markuntsov, 2013: 184).

[IpaBoBble OCHOBBI NPOTUBOAEHCTBUSA
OIpe/IeJICHHOMY BHUJAY JECTPYKTHUBHOW Jes-
TEJIBHOCTH OJHMMHM aBTOPAMU OIpEIeIIseT-
Cs Kak cucreMa JAEHCTBYIOIIMX HOPM IIpaBa,
3aKpEIUIEHHbIX B 3aKOHaX, HOPMaTHBHBIX
yka3ax IIpesunenta P® u mocTaHOBIIEHUAX
[IpaButenbcTBa P®, QenepalibHBIX OpraHoOB
roCy/IapCTBEHHON BJIACTH, OPraHoB rocyiap-
CTBEHHOW BIAcTH CyOBeKTOB Poccuiickoit
denepau M OPraHOB MECTHOI'O CaMoOy-
[paBJeHUS; KaK CBOJ HOPMAaTHBHBIX aKTOB
(Yurkovsky, Evdokimov, Derevskova, 2018:
243), KOTOPBIMH JIOJDKHBI PYKOBOJICTBOBATH-
CsI B ONIpEACTICHHOU cdepe AesATSIBHOCTH.
HdpyruMu aBTOpaMH HCCIenyeTcs obecrie-
YEeHHOCTh 3aKOHaMH PEryJupoBaHHe TOW WU
WHOHU ctepbl mesTenbHOCTH. B OompInHCTBE
HCCIIEZIOBAaHUM, MOCBSIIEHHBIX IPAaBOBBIM OC-
HOBaM IPOTUBOJEHCTBUS KOHKPETHOU I'pyIine
MPECTYIUIEHUH, BOCIPOU3BOIUTCS IOCHUIKA
3aKOHOJATeNsI U MPAaBONPUMEHUTENS 1O 3TO-
My 10BOJY. B pa3HBIX 10 ypOBHIO HOpMaTHUB-
HBIX aKTaX, KacaloLUIMXCsl YrOJI0BHO-IIPaBOBOM
coepsl, B [TocranoBnenusx [lnenyma Bepxos-
HOro cyina P@® B kauecTBe NpaBOBBIX OCHOB
Ha3biBaeTcd KOHCTUTYLHS, MEXAYHapOIHbIE
CTaHJapThl HapaBHE C JAPYIMMH HOpPMAaTHB-
HBIMH aKTaMH B COOTBETCTBYIOIIEH cdepe
n 0e3 ynomuHanus 06 YK P®. BosmoxHo,
[I03TOMY YacTO B MCCJIEJOBAHUSAX HE PACKPBI-
BAIOTCSl KOHCTUTYLIMOHHbIE HOPMBI B KaueCTBE
[IPaBOBON OCHOBBI, aKLIEHTUPYETCS BHUMaHUE
Ha JIPYTuX, Ha3BaHHBIX B COOTBETCTBYIOIIHUX
3akoHax, [IBC P® mnpaeoBeix aktax (Kochoi,
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S.M., 2020: 200). B HEKOTOPBIX U3 HUX U BO-
Bce Koncruryuust PO He Ha3biBaeTcs B Kaue-
CTBE€ IPaBOBOM OCHOBBI, Bonpeku ®3 o mpo-
TUBOACHCTBUU 3TOW TpyNIe MNPEeCTyILICHUH
(Filonenko, 2020: 115-125).

U3noxxeHHOE  TO3BOJISAET  3aKJIHOYMTD,
YTO 3aKOHOAATEb U HUCCIIENOBATEIN UCXOIAT
W3 3HAUYEHUs] TEPMHMHA «IIpaBoBas», HE aK-
LEHTUPYS BHMUMaHUE Ha BTOpPOM cocTaBif-
IOLEH CIIOBOCOYETAHUSI — OCHOBa. B cBsA3n
C 3TUM BPsJ JIM MOXKHO IPHU3HATH IIPABOBBI-
MM, Jla €Ile OCHOBAMHU OLIEHKY 3KCIEepTHO-
HAayYHOTO cooO0mIiecTBa OOMIECTBEHHO OIac-
HOTO JIeSHMS, O KPUMUHAJIHU3ALUU KOTOPOIO
CTaBUTCSl BOIPOC, MPECTYILICHUS TUO0 cOo0-
CTBEHHO YTOJIOBHO-IIPABOBOI'O 3ampera Kak
HOPMAaTHBHO-IIPaBOBOIO MpeANUCaHHusl.
OdeHb pefKo TOBOPHUTCS O 0a30BBIX 3aKOHAX,
HE YTOUHsS HX. B OONBIIMHCTBE HCClemoBa-
HUU HE BBIOCISAIOTCS HawOojee BajkKHBIE, CO-
cTaBisIomue (QyHIAMEHT B CHCTEME IIPaBO-
BBIX CPEJCTB, UTO MPEIoJaraeT JEKCUYecKoe
u QuIocopckoe 3HAYCHHE CIIOBA «OCHOBA»
(cuHoHUM — ocHoBanme). C ydeToM Mpeio-
JKEHHOTI'O B JIUTEPATYype U HOPMATHUBHBIX aKTaX
COJepXKaHUsl TOHATUSA «IIPABOBbIE OCHOBBI»
KOpPpEeKTHee, BUJUMO, TOBOPUTH O IPAaBOBOM
o0OecrieueHnur, CUCTEME IIPAaBOBBIX CPEACTB
rocyfapcTBa B LEJIOM, pEryjIupoBaHUU
KaKoro-To BUJA JESATENbHOCTH, MPOTHUBOICH-
CTBUM KOHKPETHOH TIpyIIe MNpecTyIIeHUH.
Ho naxe B TakOM HCTOJIKOBAHMM 3TO IOHS-
THE HE MOXXET He BKJ04aTb KOHCTUTYIHMIO
P®. KoHcTUTyIMOHHBIE HOPMBI, B TOM YHUCIIE
HOPMBI-IIPUHIUIIBL, TI0 YTBEPKICHUIO TE€Ope-
THUKOB, KOHCTHTYIIHOHUCTOB, «0OYyCIIOBIINBa-
0T conmepkanue HopMm mipaBa» (Taeva, 2018:
192). Tlonarato, 9TO y Ka)J0T0 U3 3TUX JIBYX
ACIEeKTOB MOHUMAaHUS U UCCIIEJOBAHUS IPABO-
BEIX OCHOB pa3Hoe ImpeaHasHadenue. s 060-
CHOBaHHMs YTOJIOBHOI'O 3aKOHA OT 3apOXKIACHUS
HOPMBI JI0 pean3aui He0OX0IUMO BEIICTATH
0a30Bble, INIaBHbIE, CKBO3HBIE (IeicTBYyOLINE
Ha BCEX CTaAMSX, dTanax >KM3HU HOPMBI), I0-
stamHble. 1160 obocHOBaHHWE — ITO TpOIECC
YCTAHOBJIEHUS] COOTBETCTBUS MEXKIY IBYMS
00BEKTaMH — OCHOBAaHUEM (B HaLIEM cllydae —
COLIMAJIbHBIE U NPABOBbIE OCHOBBI) U OOOCHO-
BbIBa€MbIM (YTOJIOBHBIM 3aKOH, OTIEIbHBIN
HWHCTUTYT HOPMa, CTaThs, TOJIKOBaHUE, IPUME-

HEHUE, UCIIOIHEHHE), COOOIIAOIIU TPH STOM
BTOPOMY KaKHe-TH0O0 XapaKTEPUCTHKH EePBO-
ro (Ivin,1997: 97).

2.2. Ilpagosoe obocnosanue
Y20106H020 3AKOHA, €20 cmaouu

[NonsiTHe «mpaBoBOe 0OOCHOBAHHEY, €TO
COCTABIISIIONINE  (COmepiKaHUE) TO-pasHOMY
OIIPEETIIOTCS KaK B POCCHIICKON, TaK M MHO-
CTPaHHOM JUTEpaType B 3aBUCHMOCTH OT TOTO,
9T0 000CHOBBIBAETCSI, @ TAK)KE OT CTEIICHHU pas-
pabOTaHHOCTH BOIIPOCa B Pa3HBIX OTPACISIX
npaBa. Bormpocamu o0ocHOBaHUsI 3aKOHA W3-
JaBHA U OOJIBIIE BCETO 3aHIMAJINCh U 3aHIMa-
FOTCS IIPENICTABUTEIN YTOJIOBHOTO ITPaBa U KPH-
MUHOJIOTUH Ha CTaIdud BBHIOOpA JIEBHAHTHOMN
NCATEIHHOCTH U OOBSBICHUS €€ IPECTYITHON
B paMKax mpo0ieM KpIMHHATIH3AINH JeSTHAN,
XOTSI TEPMHH «00OCHOBAaHHE) MOSIBUJICS MTO3KE.
WznaBHa mpaBoBBIE OCHOBBI YTOJIOBHOTO 3aKO-
Ha, [IpaBa paccMaTPUBAINCH ONHUMH aBTOPAMHU
B OCHOBAHHSX, IPYTUMHU — B MPHHIIAIIAX KPH-
MUHAIH3aIUN IeSTHAH, YTOJIOBHOU TTOMUTUKY;
TI03KE — U B [TPaBUJIaX YTOJIOBHOT'O 3aKOHOTBOP-
gecTBa. [IprdeM eciy B OTHONICHUHU TIOHSTHS,
COCTABIISIIOIIUX COITMANBHBIX OCHOBAHHH, CO-
OTHOIICHUH C IPyTHMH, B YACTHOCTU KPHMH-
HOJIOTHYECKHMHU (haKTOpaMH, B IOPHIUICCKON
JUTEpaType, MOCBIIICHHOW KPUMUHAIN3AINN
IessHUH (B IIMPOKOM CMEICTE), Ha TPOTSDKE-
HUU MHOTHX JICCATUICTUH BEACTCS TUCKYCCHS,
yrouHsietcs: ux 3HaueHue (Plokhova, 2022a:
72-79), TO IO TOBOY TOHSATHS TIPABOBBIX OC-
HOB JTOT0 CKa3aTh HENb3s. B mcciaenoBanmsx,
TIOCBSIIIICHHBIX YTOJIOBHOM MONHUTUKE, KPHMHU-
HaJIM3aliH JSSHUH, Ha3pIBaeTCs, HO HE BCErna
packpsIBaeTcs 00IIast MOCHIIKA 00 HX COOTBET-
CTBHH KOHCTHTYIIHOHHBIM HOpMaM. B mpyrux
Ha3BIBAIOTCSL OTIENBHBIC KOHCTUTYLIHOHHBIC
MPUHIUTB KPUMHUHAJIH3AIHA — 3aKOHHOCTB,
coruanbHas  OOyCIIOBJICHHOCTb,  IPHUHITHII
BuHbI (Yakovleva, 2015: 139), riacHocTh, CO-
YeTaHHEe WHTEPECOB JIMYHOCTH W Tocyaap-
CTBa, TPHOPUTETHOCTH IPaB UYEIOBEKAa W IP.
(Lopashenko,:2008: 38—41). B coBpeMeHHBIX
HcclenoBaHmIX Tex ke aBTopoB (Lopashenko,
2019: 400) HaspIBatoTCs cnenudUUYecKue s
KPUMUHAIU3AIIH ISSTHAH TPUHIUIBL CBOCB-
PEMEHHOCTh KPIMHHAIH3AIHH, ITpeo0iataHme
MIO3UTUBHBIX TOCIEICTBHH KPUMUHAIH3AIINN,
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BO3MOXKHOCTh ~ IIO3MTHBHOIO  BO3JCHCTBUS
Ha OOIIECTBEHHBIC OTHOMICHUS U Jp.. OHAKO,
BO-TICPBBIX, U3 KOHCTUTYIIMOHHBIX HOPM BBI-
TeKaeT TpeOOBaHNE U 3aKOHHOCTH, ¥ COIMAITb-
HOW — (haKTHUECKOH 0OOCHOBAHHOCTH, M HEU3-
OBITOYHOCTH YTOJIOBHO-IIPABOBOTO  3aIpeTa,
u apyrue. CoBpemennas Koucturynus PO,
TPUALIATHIICTHEE e¢ TOoJKoBaHWEe KOHCTHTY-
nroHHBIM CysioM P mpoucxXoamio ¢ UCroiib-
30BaHHEM KOHBEHIIMOHHBIX HOPM, pelIeHUN
ECITY. MexayHapoJHUKH, KOHCTUTYIIHOHU-
CTBI, OTPACIICBUKH HA OCHOBAHHH MX pa3pado-
Talld KPUTEPHUH IMPABOMEPHOTO OTpPaHHYUCHUS
npaB yenoBeka. Eme B 2012 1. u mocneayronme
TOJIbl HAMH BBISIBJICHBI U PACKPBITHI KPUTCPUU
MIPAaBOMEPHOTO OI'PAHHUCHHS TpaB 4YeJOBEKa
B YTOJIOBHOH c(hepe — 3aKOHHOCTh, OIPE/ICIICH-
HOCTh, collMajibHas ((pakTudeckas), IeiieBas,
o0IIasi KOHCTHTYIIMOHHass OOOCHOBaHHOCTD,
COpPa3MEpPHOCTh B Pa3HBIX €€ MPOSBICHUAX
u np., ux nokazatrenu (Plokhova, 2014: 83-92,
5-13; 2016: 105—-116; 2017: 137-138). B nacto-
siee BpeMsl HEKOTOpBbIE M3 KPUTEPHEB M HX
MoKa3aTe) i ChOPMHUPOBATUCH U ONMPEACIAIOT-
csl B FOPUIMYCCKON JTIUTEpaType Kak oomenpa-
BOBBIC TPHHIIMITBI TIpaBa (3aKOHHOCTbH, OMpe-
JICNIEHHOCTh, COPa3MEPHOCTB), APYTHE BXOIAT
B HX CTPYKTYpy. A.B. JlomkukoB, HanmpuMmep,
B Ka4ueCTBE OTJCIBHBIX CTPYKTYPHBIX JJIEMCH-
TOB MPUHITUTIA COPA3MEPHOCTH BKJIFOUAET TpPe-
OOBaHUS MPABOMEPHOCTH II€ITH, TIPUTOTHOCTH
(pa3yMHOCTH), HEOOXOAMMOCTH H30paHHBIX
CpPeICTB M OallaHca MHTEPECOB (COpa3MepHO-
CTH B y3KOM CMBICJIE), T.c. OajlaHca OCHOBOIIO-
JararluX WHIUBUIYATbHBIX TIPaB ¢ MyOIuy-
HbIMU uHTepecamu (Dolzhikov, 2022: 13, 27).
[IpuMepHO 3TH e COCTABIISIONIME TPHHIIM-
mma copa3MepHOCTH HasbiBaeT A.A. baxaHoB
B TECTE¢ Ha MPONOPIHOHATBHOCTL (Bazhanov,
2019: 22). E.A. [epOsimeBa yTOYHSIET 3Ha-
YEHHE COCTAaBISIONUX IPUHIUIIA TPABOBON
OIPENICIICHHOCTH.  «SICHOCTh — Tpeironaraet
aJICKBaTHOE BOCIIPHSTHE CMBICIA IPABOBOM
HOPMBI BCEMH CyOBEKTaMH IpaBa; TOYHOCTh
03Ha4YaeT CTPOroe COOTBETCTBHE (HOPMYIIHU-
POBOK HOPMBI TIPaBa yCTOSIBIIMMCS FOPHIAYC-
CKUM TIOHSITHUSIM, TEPMHHAM, KOHCTPYKIIHSM;
HEJIBYCMBICIIEHHOCTD ITOJIPa3yMeBaeT MOJIHOTY
W KOHKPETHOCTH COJICPYKaHUsI HOPMBI IpaBa,
a HEMPOTHBOPEYMBOCTH TPEATONAracT ee co-

IJaCOBAaHHOCTh C CHCTEMOM HeﬁCTBy}OHIGTO

npaBoBoro peryinupoBanus»  (Derbysheva,
2020: 11).
CoOnrofieHre  TpeOOBaHHM, BXOASAIINX

B CTPYKTYpY IPHHIIUIIOB OIPEACICHHOCTH,
COpPa3MEpHOCTH, CO3JacT OCHOBY COOIIONe-
HUS, peaju3aluil IPYTUX MPHHIIUIIOB IIpaBa:
MIPaBOBOE PAaBEHCTBO, CIIPABETMBOCTH, 3AKOH-
HOCTB, HET JIBaXKIHI 32 OmHO U jp. [lodTomy,
BO-TICPBBIX, B COOTBETCTBUH C HUMHU JOJDKHA
CTPOHUTBCS YTOJOBHASI IIOJIUTHKA, IMPOU3BO-
IUTHCS KPUMUHAIH3AIMS ACSHUHN, 3aKperie-
HHe ux npu3HakoB B YK P®, ero mpumenenue.
Bo-BTOpBIX, KOHCTHUTYIHOHHBEIC IPHHIIUITEI
OOHOBIISIIOTCS, KOHKPETH3UPYIOTCS B pelle-
musix Koncturynuonnoro Cyma P®, mex-
IYHApOIHOM IIpaBe, MO-HOBOMY TOJKYIOTCS
B COBPEMCHHOM JINTEPATyPe U B COOTBETCTBUU
C HOBBIMU peanusiMi. C UCTIONb30BaHUEM dTUX
JTOCTH)KEHUI HEOOXOAMMO OOBSBIATE ACSHUC
MPECTYITHBIM, 3aKPEIISTh €ro Mpu3Haku B YK
P®, npumeHATh 3aK0H. B-TpeThuX, HPUHLIUITBI
YTOJIOBHOH TTOMUTUKH, KPUMUHAIH3AHAN Jes-
HUH U PaBOBBIC OCHOBHI YTOJIOBHOI'O 3aKOHA,
000CHOBaHHUE, B TOM YHCJIC KOHCTHTYIIHOHHOE,
B YaCTHOCTH, COOTBETCTBHE—HECOOTBETCTBUE
KOHCTUTYIIHOHHBIM TIPUHITAIIAM — HE COBIIA-
Jaronrue moHsITHs. TOYHO Tak ke, KaK KPUMH-
HaJHM3alis HEe paBHa OOOCHOBAaHHUIO 3aKOHA,
nb0 OHA YacTh mporecca 00OCHOBAHUS — Ha-
qaypHas TepBas CTaaus OOOCHOBAaHHUS yTO-
JOBHOTO 3aKkoHa. KOHEUHO, OHU Ba)KHEIC,
MPOHU3BIBAIONINE M YUYUTHIBACGMBIE Ha BCEX
OCTaJBHBIX CTAJHAX WM dTamax 0OOCHOBaHUSI.
HecnydaiitHo ¥M OTBOAHWTCS MHOTO BHHMA-
HUsI Kak B poccuiickoir (Plokhova, 2022b.:
113-130), Tax u B 3apyOCKHOH JUTEpaType
(Codifying the Criminal Law: Expert Group
on the Codification of the Criminal Law. 2004:
1-2) u np. Ho ux HemoctaTouno. Jlaxke Ha BTO-
pPOM dTame KPUMHUHAIN3AMUN NeSTHHH — 000-
CHOBaHHH 3aKPEILICHHUS KaXKJIO0TO0 KPUMUHOO-
OpasyIomero Impu3Haka B OCHOBHOM COCTaBe
MPECTYIUICHUS — TONKIIOYAIOTCS APYTUE WU
MO-IPYTOMY TOJNKYIOTCS XapaKTEpHBIC IS
MepBOH TPaBOBBIC OCHOBHL. Tak, Ha IEPBOM
JTare KPUMHUHAIN3AINN Ba)KHO COOTIOCTH Ta-
K¥e KOHCTUTYIIHOHHBIC TPHHIIAIIEL, KPUTSPUU
MPaBOMEPHOTO OTPAHWYCHHS IpaB dYeJIOBe-
Ka B yTOJIOBHOHU cepe W WX IMoKa3aTeau (co-
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CTaBIIAIONINE), KaK pa3yMHas CTaOWIBHOCTH
cpencta (B GopManIbHOM 3HAUCHUH TO HEH3-
MEHHOCTH OCHOBHBIX ITOJIO)KEHHUI 3aKOHA IIPU
HEM3MEHSIONIUXCS COMHABHO-TIONTUTHIECKUX
YCIIOBUSX B OOIIECTBE); BBRI3BAHHOE COITHAIb-
HOM M OOIIECTBEHHOW HEOOXOAWMOCTBIO, HE-
0o0XoAmMoOe B JEMOKPAaTHYECKOM OOIIECTBE
OTpaHWYCHHE, B MEKOTPACICBOM 3HAUCHUH
MIPUHIIHAITEI COPa3MEPHOCTH (MUHUMAIBHOCTB,
MIPUTOTHOCTh CPENCTBa, OalaHC MyONHMIHBIX
Y YaCTHBIX MHTEPECOB), HET IBAXKIBI 32 OIHO.
Ha BTOpOM 3Tame KpUMHHATU3AIUU ACSHUN
(mpu  3aKpeIUICHUH KPUMHUHOOOPa3yIOInuX
MIPU3HAKOB B HOPME OCHOBHOT'O COCTaBa) MOJ-
KIIFOYAIOTCS APYTHE, B TOM YHCIE XapakTep-
HBIE JJIs1 JENUKTHOH OTpaciyu YTOJOBHOTO
npasa. [Ipex e Bcero mpuHnui nullum crimen
sine lege — HeT mpecTyIIeHUs 03 yKa3aHUs
Ha TO B 3aKOHE, 3aKpEIUICHHBIA B 4 2. cT. 54
Koncturynuu P®, m mpuHOHI 3aKOHHOCTH,
3akperuieHHbIN B cT. 3 YK P®. Ha aTom srame
KpPUMHUHAIH3AIHA HEOOXOIMMO COONIOCTH Ta-
KHE yCIOBHS- TOKA3aTeIN KPUTEPHSI 3aKOHHO-
CTH, KaK MPaBOBas OMPEICIICHHOCTh CO BCEMHU
€r0 COCTaBISIONINMHE (YCIOBHSIMH — ITOKa3a-
TEJISIMHU UX COOIIOICHUS): ICHOCTh, TOUHOCTB,
HENIBYCMBICTICHHOCTh, HEMPOTHBOPEYHBOCTH
KaXJOro MpH3HAKa COCTaBa IIPECTYTUICHUS
(CyOBEKTHBHBIX M OOBEKTHBHEIX ITPHU3HAKOB,
Ha3BaHUS CTATBH U €€ COACP)KaHUS, JHCIO-
3UIHAH, TICHXO(PHU3HOIOTHICCKAM O0COOECHHO-
CTSIM JIESITENEHOCTH; OTACTBHBIX MOJIOKEHIH
u HopMm BHyTpH YK P®: B pamkax OOrien
n OcobenHoit yacTu, TobKo B OcoOeHHOM Ja-
CTH; CO «CTHIKOBBIMH» HOPMaMHU PETYIISTHB-
HOT'O H JCIHKTHOTO 3aKOHO/IATEIECTBA, B TOM
guciue mpu (HOpMyITUPOBAHUH OJIAHKETHBIX
IUCTIO3UIINI, TIPHHIIAII PaBEHCTBA IEpexd 3a-
KOHOM U CYZIOM) H JIp.

Ompenenenne CaHKIIUUA HOPMBI YTOJIOB-
HOTO 3aKOHa — TIEHAIM3ANUs JSsTHUH, TpedyeT
COOITIO/IEHNSI CBOMX OCHOB. Hamprmep, HOBBIC
TpeOOBaHUs IPUHITUIIA COPAa3MEPHOCTH — BHY-
TPHOTpACIeBasi COPA3MEPHOCTH (32 TMPUMEPHO
OIMHAKOBEIE IO OOMIECTBEHHOW OIAaCHOCTH
ICSTHUS JOJDKHBI OBITH TPETYCMOTPEHBI MPH-
MEpPHO OJMHAKOBEIC CAaHKITUH), BUIOBAsI COpa3-
MEpPHOCTBH (COOTBETCTBHUE OOLIECTBEHHOM Omac-
HOCTH 3aKPEIUICHHOTO B AWCHO3UINH JICSHUS
ee CaHKIUH, IPUTOTHOCTE CPEICTBA) H AP.

Beinenenne kBamupUIUPOBAHHBIX, IIPHU-
BUJICTHPOBAHHBIX COCTABHBIX MPECTYIICHUH,
CIIEHATBHBIX HOpM TpedyeT ocoboro o06o-
CHOBaHHS B paMKax TEOPHH IeHaTN3alluH,
JCTICHAIN3aNNA  TPECTYIUIEHUH, KOTOPBIM
B IOPUIMYECKON JHUTEpaType HE OTBOIUTCS
CaMOCTOSITENIFHOTO 3HAYCHUs, a MMOTOMY HH-
YTOKHO MAJIO MCCIEIOBAHUM ITHX CIICIIHAIb-
HBIX BOIIPOCOB, B TOM YHCJIC UX OIIPEIEICHUS,
¢dopm. B 06miem mmarne MOXKHO MPEIIONI0KHUTS,
YTO HA STOH CTaJHH IIPABOBHIE OCHOBHI BEIJIC-
JCHUS W 3aKPEIUICHUS] PU3HAKOB OCHOBHOTO
COCTaBa JIOMOTHSIOTCS OCOOCHHOCTAMH (op-
MYJIAPOBAaHUSl CAaHKIWHA, HaKa3aHWI;, BBITE-
KaOMUMH 13 (QYHKIIHOHAIGHOU CIICITU(PHKU
KBaTH(DUIUPYIOIIHX, MPUBUIICTUPYIOMIAX
MIPU3HAKOB COCTaBa MPECTYIUICHUs, BBIIEIC-
HUS CIEeIUATBHBIX HOPM. B 1opuamdeckoit iu-
TepaType UMEIOTCs JOOPOTHBIE HCCICIOBAHIS
o nuddepeHnnauy yroJIoBHOH OTBETCTBEH-
HOCTH, B TOM YHCIIC €€ KPHUMHUHOJIOTHUCCKUM
ocHoBaM u mnpezaenam (Lesnievski-Kostareva,
2000: 400; Semenova, 2019: 25); Ha3biBatoT-
Csl €€ TPHHIHUIIEL, YacTO OTOXICCTBISCMEIC
C OCHOBHBIMH IIPHUHITUIIAMH yTOJIOBHOTO TIpa-
Ba, yrosoBHoW monutHkn (Korobeev, 2019:
28-82; Rogova, 2014: 55 u nap.). Koncrury-
OHUOHHBIC OCHOBBI Au((EepeHInAIH U HHIH-
BHIyaJN3allii YTOJOBHOW OTBETCTBEHHOCTH
B HHUX He packpeiBaroTcs. [lomararo, ato kpome
HA3BaHHBIX IIPABOBBIX OCHOB JJIsSI OCHOBHOTO
cocTaBa 37eCh MPHUMEHUM 3allpeT TUCKPUMH-
HAITMH, OCOOBI acIeKT MPHHIIUIIA COpa3Mep-
HOCTH — COPa3MEpPHOCTh OCHOBHOTO COCTaBa
U COCTaBa C OTATYAIOUINM, CMSTYAIOMIUM 00-
CTOSITEILCTBOM; CIICIIMalIbHas IIeJeBast 000-
CHOBaHHOCTH  (COOTBETCTBHE Ha3HAYCHHIO
OTATYAIONINX M CMATYAIONINX 00CTOSITEIBCTB,
creruanbHBIX HOpM). CoOmrogenue TpedoBa-
HUH IPUHIUTIA ONPEICIEHHOCTH U €r0 COCTaB-
JSIOMHUX (KaXkJI0€ 00CTOATEIBCTBO (CPEACTBO
muddepeHIany) J0HKHO OBITh YETKUM,
SICHBIM, HETIPOTHBOPEUYHBHIM, IIPUMEPHO OIH-
HAKOBO BJIHATH HAa OOIIECTBEHHYIO OMACHOCTH
IUTSL COOIIOICHUST IPUHIIUTIA PAaBEHCTBA TIepe]
3aKOHOM U JIp.) TAK)KE aKTyalbHO.

UYro kacaeTcs CTaINH MPAaBOIPUMCHEHUS,
TO Ha MEXOTPACIEBOM ypPOBHE 00CYXKTaeTCs
COOTBETCTBHE IIPABONPHMEHCHHS TEXHHUKO-
ropuanueckoit mogenu (Kolesnik, 2015: 437).
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OrtpaciieBukn Poccun B KkadecTBe IpaBo-
BBIX OCHOB HA3bIBAIOT OTPAacCiI€BOE 3aKOHO-
JaTeIhCTBO, a 000CHOBBIBaeTcs, Kak B CLIA
n Aurmuu (Berman, 2009: 56-57), cyne6Hoe
peuieHue. B ropuaumdeckoil juteparype ai-
BOKaTCKO€ COOOILECTBO peub BEAET B OCHOB-
HOM O TIPaBOBOM OOOCHOBaHHHM HCKAa — COOT-
BETCTBUM OTpPACIEBOMY, MEXOTPACIECBOMY
PETYIUPOBAHUIO TOW WU WHOH CQepsl mes-
TEJIbHOCTH. B y4eOHOW ¥ HAYYHOH yTOJIOBHO-
[IpaBOBOM JIUTEpaType, cChliasich Ha cT. 8 YK
P®, onpenensercsa npaBoBas WU IOpUAMYE-
CKasi OCHOBa KBANMH()UKALUU TPECTYIUICHUIL:
YIOJIOBHBII 3aKOH, @ KOHKpETHEEe — COCTaB
npecTyieHud. JleiiCTBUTENbHO, KaXKIbIH 3J1e-
MEHT COCTaBa MPECTYIUIEHUS HaIOJIHAETCS
KOHKPETHBIM COJIepXKaHUeM, KOTOpOe uepra-
ercsa u3 Bcero YK P®. TloaTomy otpacneBoe
3aKOHOJATENILCTBO — 3TO OJHA U3 IJIaBHBIX OC-
HOB Ha CTaJ1H MPaBOIPUMEHEHUs, HO IIPU yC-
JIOBUHU, YTO B OTPACIEBOM 3aKOHOAATEILCTBE
KOPPEKTHO OTPaX€Hbl KOHCTUTYLIMOHHBIE
HOPMBI, MEXIyHAapOJHble CTaHIApThl U OHH,
U UX PUMEHEHHE COOTBETCTBYIOT KoHCTHUTY-
unn PO (nmpsimoe aeiictBue koHCTUTYIIMH PD).
OTtpaciieBoe 3aKOHOAATENbCTBO, B TOM YHCIIE
4. 2 cT. | YromosHoro komekca P®, cogepxut
TpeboBanne O cooTBeTcTBUU KOHCTHTYIIMH
P®, obmenpu3HaHHBIM TPUHIUIIAM W HOPMaM
MEXIYHApOJHOI'0 IpaBa. YTOJOBHBIN 3aKOHa
JOJKEH COOTBETCTBOBATH HE TOJIBKO KOHCTH-
TYLIHOHHBIM HOpPMaM YT'0JIOBHO-IIPABOBOTO Xa-
pakTepa, HO M IPYTUM OOIIUM HOpMaM: CT. 15,
79, 9. 6 ct. 125 n ap. B wactHoCTH, C 2020 T.
B HEW OTHO3HAYHO MPONHCcaHO 00 00s13aTelNb-
HocTu penrennit Koncturynnonnoro Cyma PO.
UYro kacaercs pelleHUuN MeXIocyIapCTBEH-
HBIX opraHoB, B ToM yucie ECITY, To cormac-
HO nocnenHel pegakuuu ct. 79 Koncturyuun
Poccuiickass @enepanus (ne-rope) Mpu3HAIA,
YTO «pELIEHUs MEeXIOCYJapCTBEHHBIX Opra-
HOB, IPUHATHIE HAa OCHOBAHWUM IOJIOXKEHUIN
MEXKAYHApOIHBIX  JIOroBopoB  Poccuiickoi
®denepauv B MX HCTOJKOBAHUHU (BBIIEICHO
muoi — B. IInoxosa), mporuBopeuamniem Kon-
crutyuuu Pocculickont @enepannu, He Moje-
’KaT UCToiaHeHuo B Pocculickoit @enepanum.
[IpakTtuka xe ECITY u apyrux mexrocyaap-
CTBEHHBIX OPTaHOB, KOTOPAsi IPU3HAETCS U UC-
[0JIb3yeTCsl HallMOHAJbHOM IPaBOBOIl cucTe-

MO, paccMaTpuBaeTcs B 3HaUeHUH 11. O cT. 31
«O0riree mpaBuio ToIKOBaHM» Benckoi Kon-
BEHIIMH O TPaBe MEKyHAPOIHBIX JOrOBOPOB
(Bena, 23 mas 1969 r.). CornacHo et n1st nenei
TOJIKOBAHHS JIOTOBOpA HAapSIy C KOHTEKCTOM
YUYUTBIBACTCS  «...TOCHEAYIOMAas IMpaKTHKa
MPUMEHEHHUSI JIOTOBOpa, KOTOpas yCTaHABJIH-
BaeT COTIJIAIICHUE YYACTHUKOB OTHOCHTEIBHO
ero ToykoBaHHS». ONBIT TOJKOBaHUS EBpo-
nefickod KoHBeHIIMM 1O TpaBaM uYeJIOBeKa
MMOCTOSTHHO HCIOJB30BaJICs B perreHusx KoH-
ctutyiuonnoro Cyaa P®, yacto u cyaoB 00-
e IOPUCTUKIINH, U B HACTOSIIEE BPEMS 3TOT
ombIT OecrieHeH. [loaToMy W Ha 3TO# cTaguu
00OCHOBaHHUS YTOJOBHOTO 3aKOHA B Ka4eCTBE
MPaBOBBIX OCHOB BBICTYIAIOT KOHCTHTYIIH-
OHHBIC HOPMBI, MEKIYHAPOIHBIC CTaHIApPTHI,
pemenus KC, ECITY u apyrux Mmexrocymap-
CTBEHHBIX OPraHOB; COOTBETCTBHE WX II0JIO-
KEHUSM (B TOM YHCIIE C YYETOM TOJIKOBAHHS
TOTO MJIM WHOTO cocTaBa B pemeHusx KC P,
ECIIY) HeobOxomuMo joka3biBaTh. OIHAKO
BOIIPOCHI MPSMOT0 MPUMEHEHHUS CyJdamMHu 00-
el FOPUCIUKIIMA KOHCTHUTYIIUOHHBIX HOPM,
TOJIKOBATEJILHBIX TIPETCHICHTOB MEXTOCYIap-
CTBEHHBIX OPraHOB B YTOJOBHOU cepe mocie
2022 1. TpeOyI0T MaIbHEHUIIEr0 UCCIICIOBAHUS
(Plokhova, 2022a: 72-79. 72-79). 1ns naHHO#
CTaJMU JICHCTBYET 3alpeT Ha PacHIMpPUTEIb-
HOE TOJKOBAaHKE YTOJOBHOTO 3aKOHA BO BpEI
OOBHHSIEMOMY, B YaCTHOCTH €ro IMPHMEHEHHE
[0 aHAJOTMH, OOCCICUYNBAOIINNA KPUTEPU
OIPEJICTICHHOCTH  CPEJICTBA  OTPaHUYCHHS
npas. [IpsiMoe ykazaHue Ha 3ampeT MpUMEHe-
HHUsI YTOJIOBHOTO 3aKOHA 10 aHAJIOTHHU COZIep-
KuTCcA B Y. 2 cT. 3 YK PO. JloimkeH codmonaTs-
Csl TIPUHITUIT BHUHBI, 3aKPEIUICHHBIA B cT. 49
Koncturynuu PO u ct. 5 YK PO. Ha cragun
MPaBOIMPUMEHEHHST TTO-HOBOMY IPOSIBJISIFOT-
Csl y)Ke Ha3BaHHBIC B MPEABIIYIIHX CTaTUAX
npUHIUIEL. Kputepuit copasmMepHOCTH BBICTY-
MaeT B MHAMBUYaIbHOM 3HAUEHUH — COOTBET-
CTBHE COJICSTHHOTO HA3HAYCHHOMY HaKa3aHUIO.
[IpuHIIMT paBeHCTBA Mepe]l 3aKOHOM H CYJI0M
MIPUMEHSIETCS C yJIAPCHUEM Ha BTOPYIO COCTaB-
JISFOIIY0 TOT'O MPHHIUIIA U B COOTBETCTBHH
c4.2crt. 6, cT. 19 Koncrturynuu PO, B otmnune
ot cT. 4 YK «IIpuHIuIn paBeHCTBa TpakjaH
nepes 3akoHomy. [IpuHIMI non bis in idem,
3aKpeIUICHHBI B KadecTBe (yHIaMEHTAlb-
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Horo npuHnuna B cT. 50 Koncrurynun PO —
3alpeT Ha I[OBTOPHOE OCYXIECHHE 3a OIHO
¥ TO K€ MPEeCTyIUIEHne 1 B 4. 2 CT. 6, cT. 12,
17 YK, umeer yxe BHYTPUOTPACIEBOE 3HAUE-
Hue. TpeGoBanme mneneBoll 000CHOBAHHOCTH,
3akperuieHHoe B 4. 3 cT1. 55 Koncrurymun PO,
[P IPUMEHEHUHU YTOJOBHOI'O 3aKOHA TOJIKY-
€TCs U B 3HAUEHUU COOTBETCTBUS LIEIAM HaKa-
3aHUA W 3ajlayaM yroJjoBHOro 3akoHa. Kpome
Toro, ucxoss u3 4. 2 c¢r. 14 YK P® u npsamoro
nevicteust Kornctutynuu PO, Ha 10l cTagun
OLICHKE ITOJJICKHUT U COIMANIbHAS 00YCIOBICH-
HOCTb YTI'OJIOBHO-IIPAaBOBOW HOPMBI, @ TaKXe
OLIEHKAa IPAaKTUKU peau3alud YroJIOBHO-
[IPaBOBOW HOPMBI Ha COOTBETCTBUE MPUHLIHITY
COpPa3MEpHOCTU [JEsIHUS U OTBETCTBEHHOCTH,
HaKa3aHUIO. DTO MpenrnojiaraeT CUCTEMaTH-
YEeCKOe MPOBEJACHUE MOHUTOPUHTA IIPABOIPH-
MeHeHus. llpaBonpUMeHHUTENbHBIE OpraHbl,
KaK MOKa3bIBalOT HCCIIEJ0BaHUsA, UHOIA IO-
CBOEMY pELIAIOT 3aKOHOAATENbHYI0 KPUMH-
HaJlM3alKio, MEeHAIN3aLNIo, JIeNeHAIN3aIUI0
npectymienus. [lo pesynpraram wuccieno-
Banus T.A. IlnakcuHOl, Hampumep, MpaBo-
MIPUMEHUTENIb HE BOCHPHUHSAI YXKECTOUECHHE
YI'OJIOBHOW OTBETCTBEHHOCTH B COCTaBaXx Kile-
BETHI, B IPUMEHEHUM HACHUJIUS B OTHOLICHUU
MpEeICTaBUTENS BJIACTH, 32 HACHJILCTBEHHBIE
MPECTYIUICHUs IPOTUB MOJIOBON HEMPUKOCHO-
BeHHOCTH MajioneTHuX (Plaksina, 2021: 85-91;
2022: 58-75). He coorBeTcTBYyIOmAs 3aKOHY
[PaBONPHUMEHUTEIbHAS PAKTUKA BO3MOXKHA
[0 JBYM IMpPUYMHAM: IPABOIPUMEHUTENb OT-
CTyHaeT OT 3aKOHA, Hapyllas ero; 3aKOHOJa-
TeJIeM He COOIIOICH MIPHHITHUIT COPa3MEPHOCTH
JIesIHUS U OTBETCTBEHHOCTH IPU KPUMHUHAIIH-
3allMy WJIM NeHAJIU3aL U1 IPECTYIIICHUS.
[ToaToMy KauecTBEHHO MPOBEIEHHBIN
MOHUTOPHUHT MPAaBONPUMEHEHHUSI B COBOKYII-
HOCTH C D3KCHEPTU30H 3aKOHOB IMO3BOJHUT
onpenenuth 3PPEeKTUBHOCTH (Hed(DHEKTHB-
HOCTb) KaK caMOW HOPMBI, TaK U €€ IpUMEHe-
HusA. Ho miis 3TOro 0JKHA MCIONb30BaThCs
Teopust 3PPEKTUBHOCTH yYTOJIOBHOTO 3aKOHA
C €€ OCHOBHBIMU KPUTEpHUSIMH, IIOKa3aTesls-
MM, OTHOCSALIMMHUCS K JUCIO3ULIMHU, CaHK-
LMY, TPUMEHEHHUIO 3aKOHA, HCIOJHEHUIO
Haka3aHus. Takoe Hcciel0BaHHE IMO3BOJUT
caeyaTb JBa BBIBOJA: €CJIU €CTh COOTBET-
CTBHE COLMAJIBHBIM MU MPABOBBIM OCHOBaM,

3ampeT JOCTUTAaeT CBOEH ILIeJIM, OH OCTaeT-
Csl, €CIIM HET — HEOOXOIMMO H3MEHUTH HIIH
OTMEHHUTH 3aKoH. OTClola BO3MOXKHA MATast
CTanus — 00paTHHIN MpoIecc — 000CHOBAHUE
JEKPUMHUHAIN3ALUN NIPECTYIIEHUSI — COOT-
BETCTBUE €€ KPUTEPHSIM; IiecTass — 000CHO-
BaHUE JeNeHaNU3alul NPECTYIUIEHUS — CO-
OTBETCTBHE €€ OCHOBAM.

[IpaBoBble OCHOBBI JEKPUMHUHAIU3ALHUU
MPECTYIUICHUH OTHENBHO OT (PaKTOPOB KpPH-
MUHQJIH3aIMH, KaK HaMU OBLIO OTMEYEHO,
B IOPUIMYECKOI JIUTEpaType HEe HCCIeNYIOT-
cs. B o0memM MOKHO IPEANoI0KHUTh, YTO MPH
JEKPUMHUHAIN3ALUN OTCYTCTBYIOT HEKOTOPbIE
WJIM BCE IIPABOBbIE OCHOBBI NIEPBBIX ABYX CTa-
Uit 000CHOBaHUS YIOJOBHOTO 3akoHa. U Tem
HE MeHee OHM TPeOYIOT, KaK OTMEYaloT U ApY-
rue aBTopslI (Sergeev, 2018: 130), TiarensHOTO
000CHOBaHUSI.

Kpome Toro, mi1si KOHKPETHBIX THUIIOB
MPECTYITHONH MHEATETbHOCTH, KpOME OOIIHNX
CKBO3HBIX, XapaKTEePHBIX JJIs KaXKJ0H cTaauu
000CHOBaHUS 3aKOHA, JIOJDKHBI YUUTHIBAThHCS
CTIeIU(IIECKUE IS JAHHOHM TPYIIIEI IIPECTy-
IJICHUI MpaBOBbIE OCHOBBL. B CBS3M ¢ 3TUM,
BUJIMMO, OIIPABIaHO OJOYHOE BHECEHUE HU3ME-
HeHnit B YK, Ha3BaHHOE B IOpUINYECKON JIH-
Teparype B KauecTBE NPUHLHUIA YTOJIOBHOI'O
3akoHOTBOpYecTBa (Sergeev, 2018: 131). Onna-
KO, Ha Halll B3IJIsAJl, HE TOJBKO MOIPAaBOYHOIO,
HO W JI1000ro Apyroro. A conuajibHble U Ipa-
BOBBIC OCHOBBI SIBIISTIOTCSI 0a30i ISl YTOJIOB-
HOI 3aKOHOTBOPUYECKOU JeSTeIbHOCTH.

BruiBOaBI

W3noxxeHHOE TIO3BOIISET 3aKIIOYUTh, YTO:
1. B 11000M HCTONKOBAHHWH MPABOBBIX OCHOB
1 00OCHOBAHHS OHO HE MOXET HE BKJIIOUATH
Koncturynuio P®, m60 KOHCTHTYIIHOHHBIC
HOPMBI OOYCIIOBIMBAIOT COZACp)KaHWE W MpPH-
MeHeHue HopM mpaBa. 2. Jlms oO0oCHOBaHHS
YTOJIOBHOTO 3aKOHA OT 3apOXICHUS HOPMBI
IO ee peanm3allid HEOOXOAMMO BEIICIATH
0a30BbIC, TTIABHBIC, CKBO3HEIC (ICHCTBYIONIUC
Ha BCEX CTAIHUAX, ITAIax XU3HU HOPMEI), TIO-
JTamHbIe OCHOBEL 3. [JTaBHBIMH CKBO3HBIMHU
COCTABJISIOMHUMH (005EM) IOHSITHS IPABOBOTO
00OCHOBaHUSI YTOJOBHOTO 3aKOHA SIBIISIFOTCS
MEXIyHapOIHBIE CTaHIAPTH, KOHCTUTYIIHS
P®, pemenust KC PO, ECITY u npyrux Mexro-
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CYJapCTBEHHBIX OpPraHOB, COOTBETCTBYIOLIUE
Koncruryuun P®, npuHUMIBI YTOJIOBHOI'O
rpaBa, oTpaciieBble 0COOEHHOCTH YTOJIOBHOI'O
1paBa, OTAEJbHbIX €€ MHCTUTYTOB. 4. OHU 1O-
O0COOEHHOMY NPOSBIAIOTCS Ha KaXKJIOW U3 6
cTaauii OOOCHOBAaHUS YTOJOBHOTO 3aKOHA:
KpUMMHAJIM3ALUs, [IeHATN3aUus IeIHUN; Bbl-
JeTICHNEe KBaTU(UIINPOBAHHBIX COCTABOB TIpe-
CTYIUICHUI, CIIELIMAJIbHBIX HOPM; TOJIKOBAHHUE,
MIPUMEHEHHE HOPM, BBISIBIICHHE UX d(PPEKTUB-
HOCTH; JeNeHaIu3auus, JAeKpUMHHAIU3AIUA
npecrymiennii. 5. Kpome toro, kK HUM mpuco-
€IMHSIOTCS XapaKTepHbIe I KaXA0H U3 HUX,
JUIS ONIPEJENIEHHBIX THUIIOB JEBUAHTHON Jed-
TEJIbHOCTH, PECTYIJICHUH.

3akJ/ouenne

TakuMm 00pa3zoMm, 3aJadydl HCCIEA0Ba-
HUS PEIIeHBI, 1eNb JIOCTUTHYTA: BBISIBICHBI
TJIaBHBIE COCTABJISIONIAE TOHSTHUS «IIPaBO-
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Abstract. The process of digitalization, aimed at the widespread dissemination of digital
technologies in all spheres of life of modern society, ensuring the information content of
knowledge and the availability of information, has a direct impact on the development of
the entire system of current legislation, law enforcement practice and legal sciences at the
international and national levels. Legal activity based on the rule of law is quite conservative
in nature. Since the adoption of procedural decisions, the performance of legally significant
actions, rule-making form the basis for the recognition, execution, observance, protection
and protection of human and civil rights, the advantage here remains with a person, not
a machine. Nevertheless, technologies that automate the activities of lawyers and related
information processes are becoming increasingly important today.

The question of the use of artificial intelligence technologies in criminal proceedings today
is especially debatable both in the theory of the criminal process and in the emerging law
enforcement practice. The research purpose is to study the issue of the use of artificial
intelligence technologies in the criminal process through the prism of the views of the
theory of criminal procedure and experience in Russia and abroad in terms of its positive
or negative impact on law enforcement practice.

As a methodological basis of the study, the dialectical method of cognition was used, as
well as comparative legal, sociological, formal legal methods, which made it possible to
consider the object under study from the point of view of theory and practice, to formulate
the author’s conclusion.

The conducted research showed the importance of compliance of criminal procedural
activity with the trends of technological progress. The introduction of artificial intelligence
into the work of the bodies of inquiry, preliminary investigation, the prosecutor’s office
and the court should be carried out taking into account the definition of the boundaries
between legal and extralegal work that a machine can perform without violating ethical
norms, rights and freedoms of a person, without contradicting his legitimate interests, as
well as without endangering public and state security.
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Annoranusn. [Iponecc nudppoBuzanuu, HaApaBICHHBIH Ha MOBCEMECTHOEC
pacmpocTpaHeHne IUPPOBEIX TEXHOIOTHH BO Bce C(ephl KU3HI COBPEMEHHOTO O0IIECTBa,
obecneunBaromye HHHOPMATHBHOCTD 3HAHUI U TOCTYITHOCTh MH(OPMAIINH, OKa3bIBacT
HEMOCPEACTBEHHOE BIMSHUE Ha pa3BUTHE BCEil CUCTEMBI JEUCTBYIOIIETO 3aKOHOIATENbCTRA,
NPaBONPUMEHUTEIbHON NPAKTUKU U IOPUAUUYECKUX HAyK Ha MEXKAYHapOIHOM
1 HallMOHAJILHOM YpOBH:X. fOpuanueckas nesTenbHOCTb, OCHOBaHHAsl HA HOpMax Ipasa,
JIOCTaTOYHO KOHCEPBAaTUBHA 10 CBOEMY XapakTepy. I1oCKoIbKy MpUHSITHE IPOLECcCyalbHbIX
pCIIeHHH, COBEpIICHNE IOPUIITYSCKU 3HAYNMBIX IEHCTBHI, HOPMOTBOPUECTBO (POPMHUPYIOT
OCHOBY NIPU3HAHUS, UCIIOJHEHUS, COONMIONCHNS, OXPAHbI U 3aIIUTHI IIPaB YEIOBEKa
U IpaKJaHUHA, TO IPEUMYIIECTBO 3/1€Ch OCTAETCS 3a YEJIOBEKOM, a He MalIMHON. Tem
HE MEHEee TEXHOJIOI'MH, aBTOMATU3UPYIOIINE AeATeIbHOCTh IOPUCTOB U CBSI3aHHbIE C HEH
HH()OPMAIIMOHHBIE TIPOIECCHI, CETONHS MPHOOPETAIOT BCE OONBITYIO aKTYaIbHOCTb.
Bomnpoc o npuMeHeHUH TEXHOJOTUi UCKYCCTBEHHOTO UHTEIUIEKTa B YTOJIOBHOM
CYIOIIPOU3BOICTBE CErOAHS ABIAETCS OCOOEHHO AUCKYCCUOHHBIM KaK B TEOPUH YTOJIOBHOIO
IpoLecca, Tak U CKJIaJIbIBAIOIIEeHCs PaBONPUMEHUTEIBHOM [IPaKTHKE.

Lenb 1 3a1a41 MCCIIEIOBAHUS 3aKIIOUAOTCS B U3yYEHUH BOIIPOCA PUMEHEHUSI TEXHOIOTHIA
HCKYCCTBEHHOI'O MHTEJIJIEKTA B YTOJIOBHOM IIPOLECCE CKBO3b MPU3MY B3IJIA0B TEOPUU
YIOJIOBHOTO Mporiecca 1 onbita B Poccuu 1 3a pyOeKoM ¢ TOUKH 3pEHHUS €ro HOJIOKUTETLHOTO
WIM OTPULIATENIEHOTO BIMAHUSA Ha IPABOIPUMEHUTEIbHYIO IPAKTUKY.

B xauecTBe METO0JIOrMYECKON OCHOBBI ITPOBEAEHHOIO UCCIIE0BAaHUS UCII0JIb30BaH
JTUANIEKTUYECKUIM METO/] TO3HAHUS, @ TAKXKE CPaBHUTEIbHO-IIPABOBOM, COLIMOIOTMUECKUH,
(hopMaTbHO-IOPUINYECKIH METOBI, KOTOPBIE TTO3BOJIIIA PACCMOTPEThH UCCIIEAYEMBIH
00BEKT C TOUKH 3pEHHS TCOPUH U IPAKTUKHU, CHOPMYIHPOBATH ABTOPCKHUN BHIBOJL.
[IpoBeneHHoe nccien0BaHKe MOKa3aja0 Ba)KHOCTh COOTBETCTBUS YTOJIOBHO-IIPOLIECCYAIbHON
JIeATeNIbHOCTH TeHACHIIMAM TEXHOJIOIMUYECKOIo porpecca. BHeipeHne HCKyCCTBEHHOTO
HMHTEJUIEKTa B pabOTy OPTaHOB JO3HAHHMS, TIPEIBAPUTEIHFHOTO CICACTBUS, IIPOKYPATyPBI
U cyAa JOJKHO MPOBOJUTHCS C YUYETOM OIpEIeIeHHUs I'paHULl MEXIy IPaBOBOMH
U BHEIIPaBOBOIT pabOTOH, KOTOPYIO MOKET BBHIITOJHATEH MAIlIMHA, HE HAPYIIAs STHUCCKUX
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HOPM, IIPaB U CBOOOJ YesIOBEeKa, He MPOTHUBOPEYA €ro 3aKOHHBIM HHTEPECaM, a TaKiKe
HE yrpoykasi OOIIECTBCHHOHN M TOCYIapCTBEHHON 0€301aCHOCTH.

KniodeBble c10Ba: Teopusl yrOJIOBHOTO NPOIiecca, YTOJIOBHBIH MpoIlece, 3aluTa Ipas
YYaCTHHUKOB YTOJIOBHOTO CyIOIPOHM3BOAICTBA, CTAANH YTOJIOBHOIO MIPOIECCa, HCKYCCTBEHHBIH
HHTEJIJICKT, TOCYAAPCTBCHHBIC aBTOMATU3UPOBAHHBIC CUCTCMBI, IIPOLCCCHI I/IH(l)OpMaTI/ISaLII/II/I
1 (POBU3ALNH B YTOIOBHOM IPOLIECCE, OHIANH-TIPABOCYANE.

Hayunas cnenuanbHOCTh: 5.4.4 — counanbHas CTPYKTypa, COLHATbHbIE HHCTUTYTHI
U nporecchl; 5.1.4 — yroJoBHO-NIPaBOBbIE HAYKU.

Huruposanue: Huxypansze H. O., Mumenko E. B., Mapuna E. A. VIckyccTBeHHbII HHTEIUICKT B YTOJIOBHOM
Iporecce: nepcrekTuBHoe Oyaymee nm yronus? JKypu. Cub. ¢hedep. yn-ma. [ymanumapnuie nayxu,

2024, 17(6), 1134-1143. EDN: OKVNOX

BBenenue

CTpeMuUTeTbHO MEHSIIONUICS COBPEMEH-
HBIA MU 3aJ1a€T BEKTOP IIHU(POBOro 1 HHPOpMa-
IIMOHHOTO PA3BUTHS O0IIECTBA, IJie HHDOpPMAIIHs
MPEICTABISICT COO0I HEMCUepITaeMbIil pecypc
3HAHMS, HOCSAIIUI ITOTOKOBBIN, XaOTUYHBIHN Xa-
pakTep, Hy KIAIOIUNCS B KAUECTBEHHOM MOJIe-
pupoBaHuu. YenoBek, SBISISICH OTHOBPEMEHHO
eé moTpeduTeneM, oJIb30BaTEIEM U ITPOU3BO-
JINTEIIEM, CTAHOBHUTCS TTOJISIPHO 3aBUCUMBIM:
C OJTHOM CTOPOHBI, OJyYaeT OTKPBITHIN, Oec-
MPETSITCTBEHHBIN JOCTYT K CAMOMY IIEHHOMY
pecypcy, ¢ Ipyroi — 3T0 «0O0raTcTBO» MOKET
0Ka3aThCs KBA3UIIOJIE3HBIM TTPU €T0 aBPATLHOM
MOTpeOICHNH, BICKYIIUM MACcCy HETaTUBHBIX
MOCJICJICTBHH OT JIe3HH(POPMAIIHH IO HECAHK-
[IMOHUPOBAHHBIX MAHUITYJISIITUH ¢ HUM. Bee 1o
XapaKTepU3yeT KH3Hb COBPEMEHHOTO 00IIeCTBa
KaK CJIOXKHYIO, HEOTIPENIEJICHHY IO U HEOJHO-
3HAYHYIO (OT aKpOHUMa C aHTJIMHCKOTO SI3BI-
ka VUCA-mup), HO HE C MO3UIUH «JTUKOTO»,
CTpaIIHOT'0 MHUPA, a BO3MOXKHOCTeH soft skills
(rMOKUX HABBIKOB), CIIOCOOHBIX PEIIaTh YKH3HCH-
HBIE 33/1a4H, OBITh OCBEJOMJICHHBIM M YIIPABIISTh
peanbHOCTHIO. B 3THX YCIOBUSX €CTeCTBEHHBIM
3aMpOCOM OOIIECTBA CTAHOBUTCS yIPOILICHHE
€ro KM3HCHHBIX (PYHKIIUH TIOCPEICTBOM aBTO-
MaTH3aIUHA 00ECIICUYNBAIONINX HX MTPOIIECCOB,
M JIOMHHAHTHOE MOJIOXKEHHUE 3aHUMAIOT TEXHO-
JIOTHU C NCKYCCTBEHHBIM HHTEIIeKTOM. COoBpe-
MEHHBIC YUCHBIC Pa3JIMUHBIX 00acTel 3HAHUS
HE OCTAIOTCS 0€3yYacCTHBIMHU B UCCIICIOBAaHUN
aKTyaJbHBIX BOIPOCOB UCIOIB30BAHUS TEXHO-
JIOTUH Ha OCHOBE MCKYCCTBEHHOT'O MHTEIIEKTA,

po0OTH3aNNH, BUPTYAIbHOW PEabHOCTH H T.II.,
B TOM YHCJIC B FOPUCIIPYCHITNH, B YACTHOCTH —
YTOJIOBHOM CY/IOITPOU3BOJICTBE.

OtBevast  OOIMIEMUPOBOW  TEHJICHIIWH,
B Poccuiickoit denepauuu, KaKk U B OPYyTUX
Pa3BUTBIX CTpaHaX, pa3padaThIBAIOTCS pas-
JWYHBIE HAIMOHAIIBHBIE CTPATETHH, OPUECHTH-
poBaHHBIC Ha (hopMHUpOBaHHUE OOIECTBA, B KO-
TOPOM HMH(POPMAITMOHHO-KOMMYHUKAIIHOHHBIC
texHonorun (MKT) OynyT wurpare Kio-
YEBYI0 pOJIb, a TaKKE CO3JIaHHWE YCIOBUU
MOJTHOOOBEMHOTO  MaTepUalIbHOTO  olecrie-
YEHUS, TIO3BOJISIIONIETO0 HACEIEHUIO Oectpe-
MSITCTBEHHO TIOJIB30BAThCS MPEUMYIIECTBAMHA
HOBBIX TexHojoruil. Hampumep, ykasel Ilpe-
sugenTa Poccuiickoit deneparuu: ot 1 ne-
kabpst 2016 1. Ne 642 «O Crparernn Hay9dHO-
TEXHOJOTMYECKOro pa3BuTus Poccuiickoi
Deneparum» |; o1 9 Mast 2017 . Ne 203 «O Crpa-
TErUU Pa3BUTHS HHPOPMAIIMOHHOTO OOIIIe-
ctBa B Poccuiickort ®eneparnuu va 2017-2030
roae»?; ot 10 okTsa0pst 2019 1. Ne 490 «O pas-
BUTHUHU UCKYCCTBEHHOTO HHTEJIEKTa B Poccwmii-
ckoit @enepannm» (BMecte ¢ «HarmonampHON
CcTpaTerueit pa3BUTHS HCKYCCTBEHHOTO HHTEI-

Le] CTpaTerpm HayYHO-TEXHOJIOI'MYIECKOIo pasBuTUsA

Poccuiickoit ®enepanun: VYka3 Ilpesungenra Poccuiickoit
Genepauyn or 1 nexadbps 2016 . Ne 642: o cocTostHUIO
Ha 15.03.2022 // Cobp. 3akonomarenscTBa Poc. denepannm.—
2022.— Ne 12. — Cr. 1982. — ISSN 1560-0580.

2 O Crparerun pasButus HHOOPMALMOHHOTO 00LIECTBA
B Poccuiickoit ®enepauun Ha 2017-2030 romsr: VYka3
TIpesunenra Poccuiickoit @enepannu ot 9 mast 2017 . Ne 203
// Cobp. 3akononarenbcTBa Poc. ®eneparun.—2017.— Ne 20. —
Cr.2901. — ISSN 1560-0580.
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nekra Ha mepuox 1o 2030 roma»)® m mpyrue.
AKTHBHOE HOPMATHBHOE PETYJINPOBAaHUE B 00-
JacTH HWH()OPMAITMOHHO-IU(POBOTO  pa3BH-
THs 00LIeCTBAa OPUEHTUPOBAHO Ha BHEIPEHUE
B J€ATEIBHOCTD IIPABOOXPAHUTENIBHBIX, HHBIX
HCHOJIHUTENbHBIX, @ TAK)KE 3aKOHOTBOPUECKHUX
OpPraHOB COBPEMEHHBIX TEXHOJIOIHil.

BeccniopHo, MacmTabHOCTE B PEBOIIOIH-
OHHBIH XapaKTep MHHOBALMOHHOI'O Nporpec-
ca, 10 IyTU KOTOPOI'0 IBMXKETCS COBPEMEHHOE
OO0IIECTBO, CHOCOOCTBYIOT (DOPMHPOBAHHIO
HOBOI'O MHpa, KOTOPOMY JOJIKHBI COOTBET-
CTBOBaTh Bce C(epbl OOIMIECTBEHHOH >KH3HE-
NESITeITBHOCTH, B TOM YHUCIIE IO 00ECIICUCHITIO
3aKOHHOCTH, IIPaBOIOpsAJKa, Oe30MacHOCTU
HaceJIeHHUs, ToCyapcTBa U T.1., [ UeHTPallb-
HO€ MECTO OTBOJIUTCS YTOJOBHOMY CYAOIPO-
U3BOACTBY. IlyOJIMUHBIN, KOHCEPBATHBHBIN
YTOJIOBHBII MPOLIECC MAJIO MOAJIAETCS «BIKUB-
JICHUIO» B HETO MPOTPECCUBHBIX HeH nuppo-
BOro pa3Butus. OnHaKO IPOTUBOCTOATH CTPE-
MUTENBHOU CMEHE OOMIECTBEHHOH (opMaIuu
HEBO3MOXHO, B CBS3M C YEM MEIJIEHHO U IO-
CTyHaTelbHO B YI'OJOBHO-NPOLIECCYyaTbHOE
3aKOHOJATENIbCTBO ~ BHOCSITCS  JIONOJIHEHUS
U U3MEHEHMs], Kacarolluecs MPUMEHEHUsS CO-
BPEMEHHBIX TEXHOJOTMM NIpHU MPOU3BOJCTBE
10 YTOJIOBHBIM JIEJIaM.

IIpodnema

B npoBoaumoM ucciienoBaHUN Mpearpu-
HSTa TONBITKA HW3YYEHUsS] JUCKYCCHOHHOI'O
BOIIPOCAa O BHEAPEHUU TEXHOJOIMM HCKyc-
CTBEHHOTI'0 MHTEJUIEKTa B YTOJIOBHOE CYIONPO-
13BOACTBO Poccuu ¢ TOUKM 3peHU sl BBISIBJICHUS
[OJIOKUTEIBHBIX M OTPULATEIBHBIX CTOPOH
JAHHOI'O Ipolecca CKBO3b NPU3MY 3apyOex-
HOT'O OIIbITA.

MeTtomosiorus

B OCHOBY HCCJIICAOBAHUA IIOJIOXKCH JH-
aJICKTUUECKUM METOJ IIO3HAHHA, a TaKXKC
O6H_[eHay‘{HLIe MCTOAbI aHaJIn3a WM CHHTEC3a,
TO3BOJIAIONINE JIOTUYHO CTPYKTYpHUPOBATh
IIPpOBOAMMOE  HCCJICOAOBAHUEC, obecrieunBast

* O pa3BUTHH HCKYCCTBEHHOTO MHTEIICKTa B Poccuiickoit

Denepanyu (BMecte ¢ «HanuoHanbHOM cTparerueid pa3BUTHs
HMCKYCCTBEHHOTO MHTeIIeKkTa Ha repuos 10 2030 rogar): Yka3
TIpesunenra Poccuiickoit ®enepaunu ot 10 oxtsadpst 2019 .
Ne 490 // Cobp. 3akonoparenscrBa Poc. ®enepanun.— 2019.—
Ne 41. — Cr. 5700. — ISSN 1560-0580.

€ro MeNoCcTHOCTh. llpuMeneHue QGopMaibHO-
IOPUINYECKOTO U CPaBHUTEIHHO-IIPABOBOIO
METONOB oOecTeunsio (pOpMyIHpPOBaHUE aB-
TOPCKHUX BBIBOJOB € YUETOM CKJIa/IbIBaoLIecs
[IPaBONPUMEHUTENBHON MPAKTUKH, HAyYHBIX
JOoCTIKeHUH B Poccru u 3a pyOekoM.

OocyxneHue
Onwvim Poccuiickou @edepayuu

B mnayke yromoBHOro mporecca W Tmpa-
BOIIPUMEHUTEIIPHON  TIPaKTHUKE  BEIYTCA
O)KHBIICHHBIC JIUCKYCCHH 00 3JIEKTPOHHBIX
JIOKA3aTeIbCTBAX B YTOJIOBHOM IIpoIiecce,
TEHJICHIIUAX U MEPCIEKTHBAX ITUPPOBU3AINH
YTOJIOBHO-TIPOIECCYATbHOW  JCSITEIHLHOCTH,
MIPUMEHEHUHW aBTOMAaTH3UPOBAHHBIX CHCTEM,
nesecoo0pasHocTH, d3PGEKTHBHOCTH U ATHY-
HOCTHU TIPUMEHEHUsSI TEXHOJIOTUH HUCKYCCTBEH-
HOTO WHTEIUIEKTa, BUPTYAJIbHOU PEeasbHOCTH,
pOOOTOTEXHUKH TIPU TPOU3BOJICTBE MO YIo-
JMOBHBIM Jlenam u apyroe. l[lopaccyxmaaem,
0 TIEPCIEKTHBHOM WU YTONMUYECKOM OyIy-
IEM MOXKET WUJITH PEedb B BOIIPOCAX IMPUMEHE-
HHUS TEXHOJIOTUH UCKYCCTBEHHOT'O MHTEIIJIEKTA
B YT'OJIOBHOM CY/IOITPOU3BOJICTBE?

B mepByro odepenb HEOOXOIMMO OTME-
TUTh, 4TO Poccuiickas ®Pexepanusi BXOAUT
BO BTOPYIO TPYIINY CTPAaH-IHICPOB IO 00Be-
MY PacXoJI0B Ha UCCJIEIOBAHUS U pa3padOTKh
Hay9YHO-TEXHHYECKOTO XapakTepa, a TaKxKe
10 YUCJICHHOCTH MCCIIEJIOBATEIICH, B TO BPEMS
KaK I10 Pe3yJIETaTHBHOCTH — JIMIIb B TPETHIO®.
UTo cBHIETEIHCTBYET HE TIPOCTO O HEOOXOIH-
MOCTH TPOJOJDKEHUsI HAYYHBIX H3BICKAHUM,
a TIPEeXKJIe BCEr0 — IMOBBIMICHUS Y(PPEKTUBHO-
CTH BHEJPCHHS, AlpOOUPOBAHHUSI TTOJTyIaeMbIX
pe3yIbTaTOB M C TOYKHU 3pEHUS IPAaBOBOTO pe-
TYJIUPOBAHUS, U TPAKTHIECKOT'O TPUMEHEHHSI.
Bo-BTOpBIX, COBpeMEHHOE POCCHIICKOE TOCY-
JTAPCTBO OPHUEHTHPOBAHO HA CO3JaHUE HOP-
MAaTHBHBIX YCIOBUU JJIsi TPUMEHEHUS CUCTEM
WCKYCCTBEHHOTO WHTEIIEKTa MPHU MPUHITHA
FOpUJINYECKHU 3HAYUMBIX permeHui. s aToro
repea pa3IndHbBIME OpTraHAMHU TOCY/IapCTBEH-
HOHM BJIACTH CTaBUTCS 3ajiada B TEPCIEKTUBE

4 O Crparerun  Hay4HO-TEXHOJIOTMYECKOTO  PasBUTHS
Poccuiickoit ®enepaunn: VYka3 Ilpesunenra Poccuiickoit
Oenepamn ot 1 nexadbps 2016 . No 642: 1o COCTOSIHUIO
Ha 15.03.2022 // Cobp. 3akonomarenscta Poc. deneparnm.—
2022.— Ne 12. — Cr. 1982. — ISSN 1560-0580.
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10 2024 roma BEISIBUTH M MPOAHAIU3UPOBATH
chepbl OrpaHUYCHHOTO MPUMEHEHUS CHCTEM
HWCKYCCTBEHHOTO WHTEJUICKTA IMPHU MPUHSITUH
OPUINYECKH 3HAUYUMBIX pEIICHUH, MOATr0TO-
BUTH UX MEPEUYCHb U MPEIOKESHUS 110 BHECE-
HUIO W3MEHEHUU B OT/CIBbHBIE HOPMAaTHBHO-
MpaBoBble akThL. [Ipu ATOM BBIIENSETCS P
YCIIOBUY BO3MOXKHOTO JIEJICTHPOBAHUSI CHCTE-
MaM HCKYCCTBEHHOTO HWHTEJIEKTA MPUHSITUS
OPUIMYECKH 3HAYMMBIX PEIICHUH, a UMEHHO:
00BEKTHBHAS I1€JIECO00Pa3HOCTh, HEIOMYIIe-
HHE Yrpo3bl IpaBaM M CBOOOJAM YeJIOBEKa,
a Take 00OpoHE M 0E30MAaCHOCTH CTPaHBI .
Tlomaraem, He MeHee BaXKHBIM SBIISCTCS U JIe-
rajbHasi MpopadOTKa ATUYECKUX HOPM HC-
TOJTb30BaHUSI HMCKYCCTBEHHOT'O WHTEIICKTA.
Takum 00pa3oM, roCy1apcTBOM BEKTOP Pa3BH-
THS 3aJlaH, HO CMOXKET JIU €My OTBEYaTh KOH-
CepBATUBHBIN YTOJIIOBHBIN porecc?

BaxHO OTMETHTB, UTO, paccykias 00 uc-
KYCCTBEHHOM WHTEJUIEKTE, HEOOXOAUMO yUH-
TBHIBaTh €T0 YCJIOBHOE JICJICHHE Ha TPHU BHA:
cnaObIil, CUIBHBIA U cymnep. TonbKo mepBBIT
W3 YKa3aHHBIX CETONHS MMEET TMOYTH TOBCe-
MECTHOE pacCIpOCTpAaHEHWE W TIPUMEHSETCS
B 00JacTH YTrOJOBHOTO CYJONPOM3BOJICTBA
CIIEAYIOIIMM 00pa3oM: B TOCYJIAapCTBCHHBIX
aBTOMaTH3UpOBaHHBIX cucteMax «lIpaBocy-
que» (oOecrieurBaeT aKKyMYyJIHpPOBaHHE HH-
(opMaInMy MO YTOJIOBHBIM JIeJIaM, CHCTEMa-
TH3AIHIO 3aKOHOJATEHCTBA, «YMHBII TIOUCK
cyneOHOM TpakTuku u T.1.), «[IpaBoBas cra-
THCTHKa» (0OecreynBaeT aBTOMAaTHU3UPOBAH-
HYIO TIOJJIEPKKY ['eHepabHON MPOKYypaTyphI
Poccuiickoit @epepanuu Mo €IUHOMY CTa-
THCTUYECKOMY YYETY COCTOSIHUS TIPECTyT-
HOCTH Ha Tepputopun Poccum), «Bbeibopbi»
(obecrieunBaeT aBTOMATH3WPOBAHHBIA  TIO-
WCK KaHJUJIAaTOB B TPHUCSDKHBIC 3aceiaTelln
110 yTOJOBHBIM JIeJIaM TI0 3aJIaHHBIM Tapame-
TpaMm). YKa3aHHBIC CHUCTEMbl CHAOKEHBI HC-
KYCCTBEHHBIM HWHTEIUIEKTOM, MO3BOJISIONIAM
110 33JIaHHBIM TTapaMeTpaM OCYIIECTBISITh MO-
WCK, HAKOTIJICHUE, COPTUPOBKY, BHIOOPKY U T.1I.
FOPUINYECKH 3HaunMOoU nHpopmanuu. ckyc-

5 006 yrBepkaeHHH KOHLEMIMH Pa3BUTUS PETYIHPOBAHMUS

OTHOIICHMIT B  chepe  TEXHONOTHH  HMCKYyCCTBEHHOTO
MHTEJJIEKTa U poOOTOTeXHUKH J10 2024 To/1a: pacropsuKeHne
TIpaButensctBa PO ot 19 aBrycra 2020 . Ne 2129-p //
Co0p. 3akoHonarenbctBa Poc. denepaumu.— 2020.— Ne 35. —
Cr. 5593. — ISSN 1560-0580.

CTBCHHBIN MHTEJUICKT IIPUMEHSIETCS B padoTe
¢ OONBIIMMH JaHHBIMH (HallpEMEp, aBTOMa-
THU3MPOBAHHAS NAKTHIJIOCKOIIUYECKasi CHCTEMa
(AUC) «llanmmmon»), B cHeruain3upoBaH-
HBIX CHCTEMaXx MOMANCPKKH CyneOHON dKCIep-
tn3el (CIICO «3BPUKAY), B UHTEpaKTUBHBIX
cuctemMax rubpugHoro wuHremwiekTa («KOP-
TUK» — »odKcmepTH3a XOJOMHOTO OPYXKUS,
«BAJIDKCy» — GammucTHYeCKHe SKCIEPTHU3HI,
«HAPKOD3KC» — skcniepTr3a HapKOTHIECKUX
BEIIECTB U Ip.), B paboTe cO CIPaBOYHBIMHU
MIPaBOBBIMH CHCTEMaMH U T.II.

UYro ke KacaeTcsl TAaKUX Pa3HOBHIHOCTEH
HCKYCCTBEHHOTO WHTEIICKTA, KaK CHIIBHBIN
U cymep, TO 3To Tpsagymee Oyamymee. Ilo-
CKOJIBKY CHUIBHBIN MCKYCCTBCHHBIH HHTEIJICKT
JOJDKEH OBITH MaKCUMAJIBHO MPHOIMKCHHBIM
WHTEJUICKTY 4YellOBeKa W HaJCJICHHBIM ca-
MOCO3HAaHHEM, CYIIEp — IOJDKEH MPEB30HTH
WHTEJUICKT YEIIOBEKa, HMETh CIHOCOOHOCTH
CaMOCOBEPIICHCTBOBATHCS, camMoo0y4arb-
Cs M CaMOCTOSTENHFHO 3alaBaTh aJITOPHUTMBEIL.
3armsApIBaTh HACTOJIBKO BHEPEN yUCHBIM-
IOpHCTaM MaJIo cOOOpa3Ho, a BOT BOIPOCHI
«YMHBIX CyIIOB», BHPTYaJbHBIX OCMOTPOB,
CIIC/ICTBEHHBIX SKCIIEPHMEHTOB U T.II. B yTO-
JOBHOM CYyJONPOHM3BOACTBE IPEACTABISIOTCS
BITOJTHE PEalbHBIMU M CBOCBPEMEHHBIMHU.

CeropHst y»e HEMaJl0 H3BECTHO O BBHICO-
KOTEXHOJOTUYHBIX pa3paboTkax B 00NacTH
OTIIpaBJICHUsI MPABOCYIUs, TIPABOBOH CTaTH-
CTUKH aBTOMAaTU3UPYIOMHUX TOUCK OpUIIYe-
CKHM 3HA4MMOH WH(pOpManuu, ee oOpaboOTKY,
00OMEH NaHHBIMH, O CO3JaHUU OHJIAHH-CYIOB
B KHOEPIPOCTPAHCTBE, SKCIIEPTHBIX CHCTEMAaX
U T.JI., YTO, B CBOIO OUEpPEe/Ib, HE SIBIISICTCS TIpe-
JIETIOM BO3MO>KHOTO JUISI COBPEMEHHOTO 001IIe-
CTBAa, TIOCKOJNIGKY MAIlMHA B OPHANYECCKOM
MPaKTUKE CTaja BBIMONHATH BCE OObIIe 3a-
Iad, paHee TPeOOBABIINX UYEIIOBEYECKOTO HH-
temiexta. OMHON W3 CTpaH-TUAEPOB IO pas-
paboTKaM TEXHOIOTHH C WCKYyCCTBEHHBIM
HWHTEIUIEKTOM siBIIsieTcst Kutail, paccMoTpum
€r0 MPaKTUIECKHI OITBIT.

Onvim Kumaiickou Hapoownotl Pecnyonuxu

B cynebHoii cucteme Kwuras, Onaro-
Japs TPOEKTY «YMHBIA CYI», SJIEKTPOHHAs
mojaua 3asBJICHUH, 3JICKTPOHHBIM JOCTYII
K CyleOHBIM pEIICHUSAM, OHJaiH-cymaeOHOoe
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paz0upaTenbCTBO (B CTpaHe ACUCTBYST TpU
«MHTEPHET-CYHa») CTald OOBIYHBIM SIBIIC-
HHeM. [IpuMeHeHne TEeXHOJIOrMi Ha OCHO-
BE MCKYCCTBEHHOIO MHTEIJIEKTa HE CTajo
B IIPOTUBOPEUYHE C MPUHIUIIOM BEPXOBEHCTBA
3aKOHA, HE BCTPETUJIO CONPOTUBIECHUS CY-
neOHOI CHCTEMBI, a Hal[POTUB, OBLIO TPOIUK-
TOBAaHO HHCTUTYLHOHAJIBHO 3aJI0KEHHBIMU
LEeJISIMH Pa3BUTHS HH(OOPMAIIMOHHOTO 0OIIIe-
cTBa. B cymax (QyHKIMOHHPYIOT W TOCTOSH-
HO MOJIEPHU3HUPYIOTCS SKCHEPTHBIE CUCTEMBI
HUCKYCCTBEHHOI'0 HHTEJUIEKTa, KOIUPYIOIIHE
«cyneOHbIe 3HAHUY. [laHHBIE CHCTEMBI Ha OC-
HOBE 3aJI0KEHHBIX aJrOPUTMOB, AKKYMYJIUPO-
BaHHOU WH(OpPMAIHH CIOCOOHBI aHATU3UPO-
BaTh MaTepuajbl U IpeiaraTb peKOMeH1aluu
[0 aHAJOTMYHBIM JejlaM CyIbsiM, pasperia-
IOLIMM KOHKpPETHBIE Jiena no cyuecTsy. Ilpu
9TOM MAIIWHHBII MHTEJJIEKT HE IMOJMEHSEeT
YeJIOBEUECKHU, a BBICTYIIAET JIUILb B KAUeCTBE
BCIIOMOTaTEJIbHOIO CPEACTBA, OOJIErYarolero
U YCKOPSIIOIIEro MPOILECcChl IOMCKa, CUCTEMa-
TH3aI1H1, 00paboTKN HHHOPMAIUH.

Kak ormeuaercs B nuTepaType, npuMe-
HEHUE TEXHOJOI'MH HCKYCCTBEHHOI'O HWHTEI-
JeKTa B cyaeOHoit cucteme Kurtas HampaBieHO
Ha CO3/IaHHE YCJIOBUMN, IPEJOCTABIISIOMIUNX CY-
JbSM BO3MOXHOCTbH BBIIIOJIHEHHUSI CBOEH IJlaB-
HOW ponu — cyzaelcTBa (OTHpaBJICHUs IIPaBO-
cynus). B cBoem Tpyne o kuTaiickoM mpoexTe
«yMHBII cyan» Jxopmk I. WxsH oTmedaer,
YTO «eciau OOJIBLIIMHCTBO YTOMHUTEIBHBIX
paboT MO BEAEHUIO [ell, 3allOTHEHUI0 (GopM
U COCTaBJIEHUIO JJOKYMEHTOB MOI'YT OBITH aB-
TOMAaTU3UPOBAHBI, CyIbH, 0€3yCIOBHO, MOJY-
9aT CBOH JOCYT M TPE3BOCTH, YTOOBI CYyIUTH
MyApo U crpaBeuuBo» (Zheng, 2020, nepe-
BOJI C aHIJ1.). TeXHOJIOr MU UCKYCCTBEHHOI'O UH-
TeJIeKTa B cyaeOHoi cucreme Kuras mo3Bo-
JSIOT HE TOJIBKO OCBOOOAHTH CYCH OT MHOTHX
PYTHHHBEIX pa0boT, HO U OOJErYuTh KOHTPOIb
U OIICHKY paboTHsl cyneil. B aToM oTHOIIEHNH
HeJb34 HE NMOJYEPKHYTh M0JIE3HOCTh TEXHOJIO-
Ui UICKYCCTBEHHOIO MHTEJJIEKTA.

CTOUT OTMETUTD, YTO B OTIUYHE OT MHO-
rUX APYrUX CTpaH Mupa, IJe NpUMEHEHHE
TEXHOJOI'MH HCKYCCTBEHHOI'O HMHTEJJIEKTa —
9TO MPHOPUTETHAs cepa On3Heca (4aCTHOTO
cexTopa), B Kutae npaBUTENbCTBO BHICTYyHAET
WHULMATOPOM AKTHBHOI'O BHEJIPEHUS COBpE-

MEHHBIX TEXHOJIOTUH B JESTENHLHOCTh BCEH
TOCYJIapCTBEHHOM CHCTEMBI, B TOM YHUCIIE B CY-
JNeOHYI0 W TPaBOOXPAaHHUTENbHYI. [JaBHas
Haes 3aKJIF0YaeTcs B TOM, YTO «3aKOH, Kak
W pa3yM, JOJDKEH OBITh CBOOOJHBIM OT CTpa-
CTW», COOTBETCTBEHHO, NMPUHITHE HA €ro OcC-
HOBE CY/ICOHBIX PEHICHU JIOJDKHO MCKITFOUATh
CyOBEKTHBH3M, BBI3BAHHBIHN YEJIOBEYCCKON IM-
marueii. Ho cnocoOna i mamnaa, HaaejaeHHas
«pa3zyMoMmy, MpejuiaraTh pernieHue npodeccu-
OHAJILHOMY CyJlb€, COOTBETCTBYIOIEE 00CTO-
SITETLCTBAM Pa3penIaeMoro YroJoBHOTO Jieia
u TpeboBanmsiM 3akoHa? OTBETUTH HA ATOT BO-
MPOC TO3BOJIUT YK€ MUMEIOIIHUICS OMBIT pado-
THI aBTOMATU3UPOBAHHONW CUCTEMBI Cy/1IeOHOTO
TTIOMOIITHUKA C UCKYCCTBEHHBIM WHTEIIEKTOM
10 pa3pelIeHuIo e, CBS3aHHBIX C Hapylle-
HHEM TIPaBHII 0€30MaCHOCTH JBHYKCHHUSI M 9KC-
ryatanuu TpadcnopTa (cuctema «TADRSY).
PaboTa manHO# cuCTEMBI, KaK «yMHOW Mallly-
HBI», CTPOUTCS CIISAYOIIHM 00pa3oMm:

— B CHUCTEMY 3aJI0KEHBI aJITOPUTMBI U3-
BIIeueHUs WHDOpManuu u3 0a3bl JaHHBIX JO-
POYKHOM TIOJUIIAN O KJTFOUEBBIX (DaKTHUECKUX
JIAHHBIX (0 JOPOKHO-TPAHCHOPTHBIX MPOUC-
MIECTBUSIX, O BOJUTEINSIX, O TPAHCIOPTHBIX
CPEICTBAX, O JIOPOXKHBIX 3HAKaX, CBeTO(hopax,
0 JIOPOXXHOM JIBUKEHUH, TIOTO/IC U IPYTHX CO-
OTBETCTBYIOIIUX JIAHHBIX);

— CHUCTEMa OCHAIlleHAa AaJTOPUTMaMH,
KOTOpBbIE COOTHOCAT (haKTHUYECKHE OOCTOS-
TEIbCTBA JieJa C KIFOUYEBBHIMH (DaKTHUYCCKH-
MW JTaHHBIMHU, YKa3aHHBIMH BBIIIE, U COOT-
BETCTBYIOIIMMHU TIPABOBBIMU HOPMaMH JIJIs
TIOCTPOCHUSI CEMAaHTUUYECKUX MoJeinei, obe-
CIEYNBAOIINX CTPYKTYPUPOBAHHE U CBS3b
JIAaHHBIX;

— TOCJIe 3aITyCKAeTCsl aJiTOPUTM «TIy0o-
KOro OOyd4YeHHs», W MallluHa CKaHUPYET Jie-
CSATKW THICSY CYACOHBIX PEIICHUH, BBISBIISS
TpaBmiIa CyJeOHON OIEHKH, 3aKOHOMEPHOCTH
TPUHSITHST UTOTOBOTO PEIICHUS, OIPEIeIsis
TPABOBBIE TIOCJEJCTBUAS HA OCHOBE COOTBET-
CTBUS (PAaKTHUYCCKHX OOCTOSATEILCTB FOPHUIH-
YECKUM HOpMaM;

— aBTOMATH3WPOBAHHBIC aITOPUTMBI
TpeIaraloT BO3MOXKHOE CyAeOHOE pelieHue.
HecMoTpst Ha TO 4TO OKOHUYATENHHOE pEIlle-
HHAC TIPHHUMACT MPOPECCHOHANIBHBIA CYJIbs,
TEXHOJIOTMU UCKYCCTBEHHOT'O MHTEIIIEKTA CY-
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MECTBEHHO O0JIErYaroT padoTy mo o0padoTke
IOPUINYESCKY 3HAUNMOU HH()OpPMAITHH.

Taxxe B yrosoBHoM mnpouecce Kuras
nenctByeT «lllanxaiickass MHTEIUIEKTyaabHas
CUCTEMa BEACHHUs JeJ1 JJIsl OKa3aHUsl IOMOLIU
CYJbSIM IO YTOJIOBHBIM JieJIaM» (II€peBoJ ¢ KU-
TalCKOro), OCHOBAaHHAas Ha HCKYCCTBEHHOM
MHTEIUICKTE, pa3padoTaHHas YaCTHOH KOMIIa-
HUEH COBMECTHO ¢ BBICOKMM HapOIHBIM CYJI0M
[anxas (Jilin spares no effort to build a «smart
courty, 2019). Cuctema HampaBjeHa Ha o0e-
CIIEUCHHEC AaBTOMATH3HPOBAHHOW 00pabOTKH
YIOJIOBHBIX JI€J MOCPEACTBOM alIFOPUTMOB,
COIOCTABJIAIOMHUX (DaKTUUYECKHE 0OCTOSITEIh-
CTBa YTOJOBHBIX JIeJl C AaHAJOIMYHBIMU JeJia-
MU, HOPMATHBHEIMH TTOJIOKEHUSIMU, CyIeOHOMH
MPaKTUKOW U JOKTpUHOU. Ha ocHOBE akkymy-
JTUPOBAHHOW HWH(OPMAIIMU CHCTEMa, OJlaro-
Japs HEHUpOJMHIBUCTHUUYECKOMY IPOIpaMMHU-
poBanmto (HJIII), BeICTpanBaeT JOTHYECKYIO
Lenb U IPUBOAUT B CUCTEMY MMEIOLIUECS J0-
KazaTeJbCTBa COIVIACHO 3aJIOKEHHBIM B HEE
TpeOOBaHUSIM  YTOJIOBHO-IIPOIECCYaTHEHOTO
3akoHa. CucTeMa CeMaHTHYECKH COOTHOCHUT
FOPUNYECKUE TEKCThI C TEKCTAMU BHECEHHBIX
MPOLIECCYAbHBIX JOKYMEHTOB M3 YI'OJIOBHO-
ro Jiena, OMHOBPEMEHHO H3BIJICKAas IIAOJIOHHI,
MIPUMEpHBIE 00paslbl, MOCIE Yero, «oOyda-
AChY», aHHOTUPYET TEKCThI PEIICHUH.

3aJibl CyAeOHBIX 3aceJaHi 000PyIOBaHEI
CHEeLMAJIBHBIMU TeJIeIKpaHaMHU, KOTOpPbIE I10-
CPEICTBOM pacIiO3HaBaHMsI TOJI0CA 0TOOpaKa-
IOT BECh XOJ] CyIeOHOTO IpoIiecca: CBHICTENb-
CKHE I0Ka3aHus, IPOTOKOJIbI JOIIPOCOB, BUAEO
U T.J., ¥ NapajuleIbHO aHAIU3UPYET Jl0Ka3a-
TENBCTBEHHYIO 0a3y C TOYKH 3pEHUS CTaH-
JapTOB, METOJUK U KPUTEPHUEB IOKAa3bIBaHUS
[0 YTOJOBHBIM JeJiaM C Y4eTOM TpeOOBaHHUI
YT'OJIOBHO-IIPOLIECCYAIBHOrO 3aKkoHa. [Ipume-
HEHHE TaHHOW CHCTEMBI B paboTe CYIOB CTa-
JIO OTIIPaBHBIM HayajioM €€ amnpoOupoBaHUs
B paboTe MPOKYpPOpPOB M OPraHOB, OCYIIECT-
BJISIIOIIMX pacciieloBaHUe 10 YTOJIOBHBIM Jie-
nam. IlpuHnun pa®oTel HOBOW BEPCHUHU CXOXK
¢ cyneOHOI — mamrmHa 00ydJaercs Mo 3allo-
JKEHHBIM IIPOLIECCYaJIbHBIM HOPMaM, CTaHaap-
TaM, aJICOPUTMaM, METOJIUKAM pacciiel0oBaHus
MPEeCTYIUICHNH, MPaKTHKON NOCyaeOHOTO Mpo-
M3BOJCTBA U BbIJIAET MOTEHIIMAIBHO BO3MOXK-
HEIE permeHwus 6oree yeM 1o 70 BUIaM MpecTy-

meHuii. B pesynerate ¢ jnexabps 2018 roma
B lllanxae ObUIO 00ECHEYCHO HPOM3BOACTBO
[0 YTOJOBHBIM JelIaM B AJIEKTPOHHOM (hop-
MaTe: HauyMHas C BHECCHUS MAHHBIX O BO3-
Oy KIICHUH YyTOJIOBHOTO JIeNa, pe3yJIbTaToB
paccieoBaHus, IPOKYPOPCKOTO HAA30pa, Cy-
neOHOTO pa3oHpaTeNbCTBA, BKIIFOYAs BOIIPOCHI
MIePEeCcMOTpa CyIEOHBIX PEUICHUH, CMSITUCHHS
HaKa3aHus M YCIOBHO-IOCPOYHOTO OCBOOO-
xkaeaust (Zheng, 2020). CucteMa COICPKHUT
pa3ITUIHBIC MOICTH TPOM3BOICTBA CIICICTBEH-
HBIX ¥ WHBIX MPOIECCyalbHBIX JCHCTBHI.
Hampuwmep, cucrema obydeHa HOpMaTHBHBIM
TpeOOBAHUSIMH B TAKTHUECKUM 0COOEHHOCTSIM
MIPOBEICHUS JIOTIpOca, OJarogaps 4eMy B XoJe
€ro TPOM3BOACTBA B 3aBHCHMOCTH OT BHJIA
MIPECTYIUICHUS OHA BBIJACT YKa3aHHs COTPY/.I-
HUKY, oOpaImiasi ero BHUMaHUE Ha BO3ZMOXHBIE
MPOTHUBOpPEYHs B MOKAa3aHUAX, COONIOJCHUE
CTPYKTYpBl TPOTOKOJA, TPeOOBaHWIA K €ro
COIEPIKAHUIO, C [ENBI0 TAPAHTUPOBAHUS TI0JI-
HOTBI, TOYHOCTH M 3aKOHHOCTH JTaHHOTO CIIe]I-
CTBCHHOTO JICHCTBUSI.

Hamu paccMOTpeH ONBIT TPHUMEHCHHS
TEXHOJIOTHH Ha OCHOBE HCKYCCTBCHHOTO HH-
TEJJICKTa B YTOJOBHOM CYAOIIPOU3BONICTBE
Kwurast Ha mpuMmepe JIHOTs IByX CHCTEM C HC-
KYCCTBCHHBIM HHTEIJIEKTOM. XOTs pa3pado-
TOK H YK€ alipOOMPOBAHHEIX «YMHBIX» MallluH
B JESATENBHOCTH OPraHOB, OCYIICCTBIIIIOMINX
MIPOU3BOJCTBO O YTOJIOBHEIM JIEJIaM, a TaKKe
B cHCTEME MyOJWYHOTO YIpaBICHHS 3HAYH-
TenbpHO Oombine. Bo MHOrMX nmpoBuHIUAX Ku-
Tas B 3aBUCHMOCTH OT HAKOIIJICHHOT'O OIBITA
paboTHl 10 COOTBETCTBYIOUIMM KAaTETOPHSIM
YTOJIOBHBIX JIeN Pa3pabaThIBAIOTCS M MpHMe-
HSIOTCS COOTBETCTBYIONINE «YMHEIC» CHCTE-
MBI CYAEOHBIX TOMOIIHUKOB (B IPOBHUHIIUU
IOHBHAHB neicTBYeT cucTeMa CyaeOHOro 1o-
MOIITHHUKA TI0 JIeJIaM O MPECTYIUICHUSX, CBS-
3aHHBIX C 000POTOM HaPKOTHIECKUX CPEICTB).
[Ipu TOM Cynbl TPOBHHIMA MOTYT B3aHMHO
KOIIMPOBATh CUCTEMBI, 0OMEHUBASCH OIIBITOM,
¥ B IUTaHaxX Ha Onwxkaiiiree Oymymiee — pas-
paboTaTh €IUHYIO CHCTEMY Ha OCHOBE HC-
KYCCTBCHHOTO HHTEJUIEKTa C alTOpPUTMaMHU
10 BCEM KaTETOPHsIM JIeI.

Kwuraii 3amHTEpeCOBaH B pa3BUTHHU IIPaK-
THUKH IPUMCHEHUS TEXHOJIOT U HCKYCCTBEHHO-
IO UHTEIJICKTa B yTOJIOBHO-IIPOIECCYaTbHOM
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JESTeNIBHOCTH B JOCYJIeOHOM M cyaeOHOM
[IPOU3BOJCTBAX, TEM CaMbIM HE CTaBs IOJ
COMHEHHE MX KaK MEePCHCKTHBY AJs OymyIiie-
ro. TeXHOJIOrHMH HCKYCCTBEHHOI'O HHTEJJIEK-
Ta B yrojoBHOM Ipouecce Kuras mo3Bonsior
HE TOJBKO OCBOOOAMUTHL CyAEH, MPOKYpPOpPOB,
OpraHbl MpPeIBAPUTENILHOTO PacCiIeJOBAHUS
OT MHOTHX PYTHHHBIX paboT, HO U 00JIer4aroT
BEJIOMCTBEHHBIH KOHTPOJb, OIEHKY paboTHI,
coOITFOIeHNE 3aKOHHOCTH U T.1I.

Texnonoeuu UCKYCCMBEHHO20 UHmMeailekma
8 )Y20JIOBHOM npoyecce. 3a U npomue

OnucaHHBII ONBIT Ha MpUMEpPE NpHUMe-
HSIEMBIX TEXHOJIOI'MM HCKYCCTBEHHOI'O MHTEI-
JeKTa B chepe yroIoBHOTO CYAOIIPOU3BOICTBA
B Poccum u Kurae mo3BosnsieT OBITH CKIIOHHBIMHU
K [IO3UILIMH YUEHBIX, TPUIEP/KUBAIOIIMXCS MHE-
HHUS O NEPCIEKTUBHOCTHU JTAHHBIX TEHAECHLUH.
Y4eHbIe 0TMEUAIOT «HACTOSATEIBHYIO HEOOXO0-
JUMOCTBY» COBEPILIEHCTBOBAHUS JIEKTPOHHO-
ro npaBocyaus (Ovchinnikov, Antonov, 2016:
7), paclIMpPeHUs YroJOBHO-IIPOLECCYaIbHOIO
MPOCTPAHCTBA JJIs AJIEKTPOHHOI'O JIOKYMEH-
TOO0OPOTA, aBTOMATU3ALMM OTHAEJIBHBIX IPO-
neccyanbHbIX jgevictBuii (Nasonov, Malueva,
2020: 561-567), nucnonb30BaHUsI UCKYCCTBEH-
HOT'O WMHTEJUIEKTa KaK aTpulyTa COBpEMCH-
HOW YTOJIOBHO-IIPOLIECCYAJIbHON JI€ATEIbHO-
ctu (Afanas’ev, 2019: 28-34), poGoruzaruu
PYTHHHBIX IPOLECCOB B IOPUCHPYACHLHU
(Bjahov, 2017) u 1.1

Kaxk npaBuio, BbIAENSIOT ABa OCHOBHBIX
moJxoja: pa3padoTKa U MPUMEHEHUE MAIUH,
OCHAIICHHBIX HHTEIJICKTOM, TPHOIIKEHHBIM
K Y€JIOBEYECKOMY MBIIIJIEHUIO U CIIOCOOHBIM
MPUHUMATh PELIeHUs OT JULa OPraHoB TO-
CyJlapCTBEHHON BJIACTH; BXKUBJIEHHE HCKYC-
CTBEHHOT'0 MHTEJUICKTa B cpepy YroJIOBHOTO
rpoiecca KakK BCIOMOIaTElbHOTO HHCTPY-
MeHTa, 00JEeTYaromero pyTHHHBIE MTPOLECCHI.
[Ipu 3TOM MO3MLMUM yUYEHBIX, KATETOPHUUYECKU
OTPULAIONINX IEPCIEeKTUBHOCTh  BHEIpe-
HUSI UCKYCCTBEHHOI'O MHTEJJIEKTa B YTOJIOB-
HO€ CYJOIPOU3BOACTBO, BCTPETUTH CJIOXKHO,
a BOT HACTAWBAIONINX Ha COOIONEHUH pazyM-
HBIX IIPEJENIOB €ro JOMYyCTUMOCTH — HEMAJIO.
B cBoem noxirage O. bsxoB B X0/1e DKCIIEpTHON
nuckycenn «Banmait» o603Hauni, 9T0 podo-
THU3aLUs 10JKHA KOCHYTHCS UCKIIFOUUTEIBHO

TaKUX IIPOIECCOB, KaK 00ECIeYeHHE OCTyIIa
K mHpOpManuu, ee OBICTPHIN MOUCK U 00pa-
00TKa, OmpeesieHue COOTBETCTBUS IMPOIEC-
CyaJIbHBIX JOKYMEHTOB HOPMaTHBHBIM Tpebo-
BaHUSM H T.II., HO HE 3aMCHSTh YEJIOBEUCCKUI
pecypc (Bjahov, 2017). Ipyrue y4yeHble Tak-
K€ OTMEYAIOT, YTO HCIOJIB30BaHHE HCKYC-
CTBEHHOI'0 WHTEJUICKTAa JOJDKHO 3aBHCEThH
OT CTENEHHW YCICNTHOH pealn3alii BO3JIO-
KCHHBIX Ha JINI, OCYIIECTBISIOMINAX IIPOH3-
BOJICTBO II0 YTOJIOBHEIM JIeJIaM, IOTHOMOYHH,
a HE B MIPOTHBOBEC CIIOKUBIICHCS YTOIOBHO-
nporeccyaibHol cuctembl (Afanas’ev, 2019:
34). TexHONIOTUH UCKYCCTBEHHOTO MHTEILICK-
Ta, IPpUHUMAs Ha ce0s pemieHne pyTHHHBIX
3a/a4, MO3BOJIOT OCBOOOIUTH IOPHCTOB-
npodeccnoHanoB OT BHINIOTHEHHS NEHCTBUH,
HATpOMOXAAIOIINX pabodmii mpomecce, co3na-
Basi UM YCIIOBHSI IIPOLIECCYaTbHON dYKOHOMUHU
BpEMCHH.

B mayke 3apyOeKHBIX CTpaH TaKXe BEI-
CKa3bIBAIOTCSI MHEHHUS O BHEAPEHHH TEXHO-
JIOTHH HMCKYCCTBEHHOTO WHTEIJICKTa KaK MO-
JIE3HOTO HMHCTPYMEHTApHUs B IEATEIHHOCTH,
HaIpuMep, Cylei, HO He 3aMEHSIOMEro HX.
CrocoOHOCTh HCKYCCTBEHHOT'O HWHTEIJICKTA
OXBAaTHTh HE TONBKO CyldeOHOe, HO H IOCy-
neOHOe IIPOM3BOICTBO IO YTOJOBHEIM JIENIaM,
HE MOJDKHA PACCMaTPHUBAThH IONHOE MOTJIOIIe-
HHE BCEH MpOLECCYaNbHOW JESTEIBHOCTH,
HAIIPOTHB, YIIpaBJIeHUE, Bce (POPMBI KOHTPO-
s, OKOHYATEIhHOE MPHHATHE PEUICHUH, BO3-
MOXXHOCTh BMEIIATHhCS B CKJIAIBIBAIOIIYIOCS
CHUTYAIINIO, U3MCHUTD €€ U T.JI. OCTAIOTCA 3a e¢
cyonexktamu (Aletras et al., 2016; Interview
with Laurence Lessig, 2019).

[MpakTnyeckue  paOOTHUKH  OPTaHOB
TakK ke, KaK U YYCHbIC, BUIISIT IBOHCTBEHHOCTh
B BOIIPOCE BHEIPEHUS NCKYCCTBEHHOTO HHTEII-
JIEKTa B UX MPOPECCHOHATBHYIO ICSTEIEHOCTh
U OTHO3HAYHO TIOJIE3HOCTH MM HETaTUBHOCTH
HE BBIJICJISIOT. AHAJIH3 MPOBEICHHOTO OIIpoca
CPeIH TAKUX TOJHKHOCTHEIX JIUII, KaK CIIeI0Ba-
TEJH, JO3HABATEIH, MOKa3aj, YTO B OONBIIIH-
CTBE cBOEM — n3 50 OIPOIIEHHBIX, B OTIINYHUC
OT TpPEACTAaBUTENEH HAayYHOrO COOOIIECTBa,
CKeNITHYECKN  BOCIPHHHUMAIOT  paccykJe-
HUS O PacCIIMPCHUH BHEIPEHUS B YTOJOBHO-
MPOIeCCyalbHYI0 AESTEIBHOCTh TEXHOIOTHI
HUCKYCCTBEHHOTO HHTEIJIEKTa, CIOCOOHBIX
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OLICHUBATH (DAKTHUECKIE OOCTOSATEIHCTBA yTO-
JIOBHOTO JIeJIa ¢ TOYKU 3pEHUS MIPaBUI OLEHKU
JOKa3aTeIbCTB, aHAIU3UPOBATH COONIOJCHUE
TpeboBaHMiA YT'OJIOBHO-IIPOLIECCYAJIBHOTO
3aKOHA 0 MPUHUMAEMBIM DPELICHUSM U TEM
0ojee caMOCTOSTEIBHO PEKOMEHJIOBaTh I0-
TEHLUAJIbHO BO3MOKHOE PEILIEHUE B KOHKPET-
HOM ciydae. HacrauBas Ha TOM, UTO MalllMHa,
JlaXe «yMHash», He MOXKET 3aMEHUTD YesIoBeye-
CKU MHTEJUIEKT U C OOJBIICH BEPOSITHOCTHIO
e¢ MPUMEHCHHE ITPUBENET K T'yOUTEIBHBIM I10-
CJIEJICTBUSM, HAIpUMEpP, HEBEPHOI'O aHaIu3a
00CTOATENIBCTB MJIM IPUHATOrO PEIIEHUS BBU-
Iy cOosl, B3JIOMa MPOTPAMMBI, TEXHHUECKOTO
MOBPEKICHHUST W, KOHEYHO, HECIIOCOOHOCTH
OLIEHUBATh ICUXOJOIMYECKUE PEAKLUU Yeso-
BEKa, YUUTHIBATh KPUTEPUU CIIPaBEAIUBOCTU
U PYKOBOACTBOBATHCA COBECTHIO. ODTO YKe
HE TOBOPS O BO3MOXKHBIX KHOeparakax U yTeu-
KU HH(POPMAIINH, COCTABIISIONICH TaifHy Citea-
CTBHUS U T.IL.

Taxxe B 4Hcie OTpULIATENbHBIX HOCIE-
CTBUM BHEIPEHUS TEXHOJOTMH HCKYCCTBEH-
HOIO MHTEJJIEKTa B JIESTEIbHOCTh IPAaBOOX-
PAHUTEIBHBIX OPraHOB MPAKTUKU OTMETHIIH,
YTO «YMHBIC» MAIIUHBI IPUBEAYT K aTpodhuu
MHTEJUICKTYallbHBIX CIHOCOOHOCTEH COTpPYA-
HukoB. Jlogum mnepectaHyT Aymarb, Korjaa
MaIllMHA HaYHET 3a HUX aHaJU3UpOBaTh (ak-
TUYEeCKHE OOCTOSATENBCTBA, HAXOIUTH Hapy-
LIEHUS U T.[., Yero JO0NYCKAaTh KaTeropuyecKu
Helb3d. B pesynbrare B yrogy TeXHOJOrHYe-
CKOMY IIporpeccy npou30UIeT MUHUMHU3ALMS
YgenmoBeveckoro Tpyna. YemoBeueckuit dak-
TOP — «YEJIOBEK OT MPUPOJIbI CYIIECTBO JIEHU-
BOEY, 3aCTaBUT I1EPEIOKUTH OTBETCTBEHHOCTh
3a IPUHUMAaEMble PELIeHHs Ha MallUHY, U IpU
9TOM OyJeT 0OCTaBaThCs MOTEHIIHAIBHAS YT PO-
3a OMIMOOYHOTO PEIICHUs, CTEeHEPUPOBAHHOTO
HUCKYCCTBEHHBIM HHTEJUIEKTOM, HEBO3MOXK-
HOCTh IIpenyrajarb BCe JIM BO3MOXKHBIE Bep-
CHUHU U PEUIeHMs] B KOHKPETHOM ciyuae Ipel-
JIOXKEHBI, YTO MOXKET IIPUBECTH K HAPYILEHUIO
[paB YYaCTHHUKOB YTOJIOBHOTO IIpoliecca.
Kpome Toro, ompenenuB ajaropuTtM aHajau3a
MaIIHHOW (PAKTHIECKUX OOCTOSTENBCTB, I0-
Ka3aTeNbCTBEHHON WH(OPMALNH, COTPYAHH-
KU CMOT'YT BBOJAUTH B CUCTEMY JIaHHbIE TAKUM
00pa3oM, 4TOObl UCKYCCTBEHHBIH HMHTEJJIEKT
BbIJaBajl HYXKHO€ MM peLIeHUe, U, KaK Cllel-

CTBUE, TAKHUE TEXHOJOTUU CTaHYT JIEMEHTOM
«(abpHKOBaHUSD» YTOIOBHBIX JEI.

Cpenu OIpPOLIEHHBIX €CTb M T€, KTO
C HUHTEPECOM OTO3BAaJCS O BO3MOXKHOCTAX
HCKYCCTBEHHOI'O MHTEJJIEKTa, CIIOCOOHOIO
[IOCPEACTBOM AJTOPUTMOB 00pabaThIBaTh J0-
Ka3aTeIbCTBCHHY0 HH()OPMAIIHIO, HOPMATHB-
HBIe TpeOOBaHMUS, OCYIICCTBIATH OO0 aHa-
JOTHYHON CyIeOHO-CICICTBCHHON TPAaKTHKU
U IpenjiaraTb BO3MOXKHBIE IIpOLiecCyajbHbIE
pelleHus, HaXOAUTh HapyLIeHUs U T.H., OJ-
HAKO OTMETHJIH, YTO TOTPeOyeTCs IOTOIHHU-
TeJIbHOE O0yueHHE COTPYAHUKOB U COXpaHe-
HHE BO3MOXHOCTHU IIPUHSTUSA OKOHYATEIbHOIO
pemeHusl mpopeccuoHasoM, a He MaIIHHOM.
BrickasbiBast peJIOKEHUs] U PEKOMEH1allun
00 WCIIOTB30BAHUM TEXHOJOTHH Ha 0a3e mc-
KYCCTBEHHOIO WHTEJUIEKTa, COTPYAHHUKU OT-
METUJIM €ro IOJE3HOCTb IHpPH MPOU3BOJCTBE
CIIEJICTBEHHBIX M MHBIX MPOLECCYaTbHBIX
JIeHCTBUH, a Tak)ke OolepaTHBHO-Pa3bICKHBIX
Meponpustuii. Hampumep, cymecTBeHHO 00-
aerausd Obl paboOTy TEXHHUYECKHE CPEICTBA
C HCKYCCTBEHHBIM HHTEJUIEKTOM PacIo3-
HaBaHMS JIML, TEXHOJOIUH, IO3BOJIAIOIINE
Ha OCHOBE BUAEO U (POTO 3apUKCHPOBAHHOTO
MaTepualia ¢ MecTa MPOUCLIECTBUS CIIPOEKTH-
poBaTh €ro B LEJIOCTHON KapTUHE, YUeCTb Je-
Talld, KOTOpblE, BO3MOXKHO, HE ObUIM OXBaue-
HBI YEJIOBEYSCKIM B30POM ¥ OBLIH YITyIICHHI,
a Takxke crocoOHble BOCCO3aTh KapTUHY NPO-
M30LIEIIEro NPecTynHoro coositus. [Ipuuem
9TO IMO3BOJIUT IIOBBICUTH HAaBBIKU U BOCIIUTATh
KYJIBTYypy TIPUMECHEHHUS TEXHOJOTHH (oTo-
U BUJEOCHEMKH, ayJUO3AIIUCH U T.JI.

3akJ/ouenne

[IpoBeneHHOEe HccaeI0BaHUE I10KA3allo,
YTO UCIIOJIb30BaHUE TEXHOJIOTHI UCKYCCTBEH-
HOTO MHTEJJIEKTa B YT'OJOBHOM CYAOIPOHU3-
BOJICTBE B OOJBIINCH CTEIEHHU IMOJOKUTEIHHO
IIpH COOJIONCHUHM DPa3yMHBIX IIPEIEIIOB €To
BHeApeHUs. Peub njeT UMEHHO O COXpaHEeHU!U
[IPUOPUTETHOM 3HAYMMOCTH YEJIOBEYECKOI'O
HMHTEJUJIEKTa, MbIIIIEHUA. MalIMHHbIH UHTEI-
JEKT IIeJIeCO00pa3HO pacCMaTpPHBATh HE Kak
yTpo3y )KHBOMY yMY, a KaK CPEeICTBO, CIIOCO0-
HOE OCBOOOJIUTH NMPUHATHE PEIIEHUN B yro-
JIOBHOM IIpOIiecce OT YeJIOBEUECKOW 3MIaTuu
CO CTOPOHBI YIIOJIHOMOYEHHBIX JTOJIKHOCTHBIX
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oun (u30exaTh CyObeKTHBH3MA) OJyaromaps
€r0 CTPOTUM aNTopuT™MaM. MallnHHBIH HHTEI-
JeKT, Omaromapsi CHOCOOHOCTH T€HEPHUPOBATH
Oonpmvie JaHHBIE, 00ydYaThCS O 3aJaHHBIM
AITOPUTMAM, MOXKET CYIIECTBEHHO OOJICTIUTh
paboTy cymeil, MpOKypoOpOB, cIedOBaTEICH,
JO3HABATENeH M IPYTUX YUYACTHHKOB YTOJIOB-
HOT'O TIpoIlecca HE TOJIBKO B BOIpOcax obpa-
OOTKH JIOKa3aTeIIbCTBEHHOH WH(pOpPMaIUH,
AKKYMYJIHPOBAaHUN MAaTEPUAJOB YTOJOBHBIX
IeT, BX CHCTEMHOTO YIIOPSIOYMBAHUS U T.I.,

HO ¥ BBIOOpa MOTEHIINAIEHO BO3MOXKHOTO pe-
menus. [Iporno3upys nanbHeillnee pa3BUTHE
[IPOrPECCUBHOIO BHEIPEHUS TEXHOJOIMH HC-
KYCCTBCHHOT'O HHTEJUICKTa B C(epy YToJOB-
HOT'O CyJIONPOU3BOJCTBA, BAaXKHO OINPEAEIUTH
paHUIIbl MEXKy IPABOBOI M BHENPABOBOIL pa-
00TOH, KOTOPYIO MOJKET BEITIONHSTH MaIlliHA,
HE Hapymas dTUIECKUX HOPM, IpaB U cBOOO.
YyeJloBeKa, He IPOTUBOpeYa €ro 3aKOHHBIM HH-
TepecaM, a TakyKe He yrposkasi 00ILeCTBEHHOM
U TOCYJJapCTBEHHOI 0€30I1acHOCTH.
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Pecnyonuxa Kaszaxcman, Anmamoi
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“Kemuvicyckuil ynueepcumem umenu Mnvsica ’Kancyayposa

Pecnyonuxa Kazaxcman, Tanovikopean

AHHOTAIHSA. DTO HCCIIEIOBAHNE HMEET PelIaroliee 3HaUYCHHE B CBS3H C TIPOIODKAIOIIMHICST
KOH(IMKTaMH B CyIIECTBYIOMIEH mpaBoBoii 6a3e KazaxcraHa, KOTOpEIC OTpUIIATETHHO
BIIUSIIOT Ha MIPaBOOXPAHUTEIBHYIO MPAKTHUKY. L[epio ncciaenoBanus ObUIO H3yUeHUE
YTOJIOBHOTO 3aKOHOZATENbCTBA Ka3axcTana ¢ yrmopoM Ha TO, KaK UCIIONHSIOTCS HaKa3aHHUsL.
Bbutn ucmonp30BaHbl pa3IMYHBIC METOAOIOTHHI, BKIFOYAst JOTMAaTHYCSCKUN H JIOTHYECKIN
AHAITH3, IOPHINIECKYI0 TEPMEHEBTHKY, & TAKOKE NSTyKTHBHEIC U MHIYKTUBHBIC PacCy KICHHS.
Pe3ynbraTel MOKa3bIBAIOT 3HAYUTEIHHOE COKPAIICHHIE 3aPETHCTPUPOBAHHBIX YTOIOBHBIX
npectymieanii B Kazaxcrane B mepnoa ¢ 2018 mo 2022 roj, XOTS UX YHUCIIO OCTACTCA
BBICOKUM. B Xoyte ncceenoBanms ObUTH W3y9IeHBI MHOTOUHCIICHHBIC TPABOBBIC JOKYMEHTHL,
B TOM 9HCIIe YTOJIOBHBINA KOJEKC M YTOJIOBHO-IIPOIIECCYaTbHEIN KOIEKC, B KOTOPHIX BBIICIICHBI
pacmpocTpaHeHHBIC BUIB Haka3zaHUi B Kazaxcrane. [IpumedarenbHBIM HaOMIOICHUEM
SIBIIIETCSI 9aCTOE UCIIOIB30BaHNE apecTa B KAYeCTBE 3aMEHBI OCHOBHOTO HAKa3aHMUS.
BrIsiBeHO CyIIecTBEHHOE MTPOTUBOPEUNE MEXKAY YTOIOBHBIM KOJEKCOM, YTOJIOBHO-
MIPOIIECCYAITEHBIM KOJEKCOM U 3aKoHOM «O0 HCHOTHUTEIHHOM MPOHU3BOICTBE U CTATyCe
CyIeOHBIX UCTIONMHHUTENCH, IPUBOIAIIEE K HEMPABUILHOMY MPIMEHEHUIO HOPM O ITpadax
YaCTHBIMH UCIIOTHHUTEISIMH. L[eHHOCTh HCCIeIOBaHuUs 3aKITI0YACTCS B COACPIKAIIUKCS
B HEM PEKOMEHIANMSIX 0 Pa3peIICHHUIO THX IOPUINYCCKUX KOJUTH3HH, TOBBIIICHUIO
3 PEKTUBHOCTH MPABOOXPAHUTEIEHON ICATSIHHOCTH U B KOHEYHOM HTOTE COACHCTBUIO
CHIDKCHHUIO YPOBHS IpecTynHOCTH B Ka3axcrane.

KaroueBble ci10Ba: akTHBHBIE ICHCTBUS, IEPECMOTP 3aKOHO/IATENILCTBA, ICHEKHBIH mITpad,
3a7Epy)KaHNE, PACXOXKICHUS.

Hayunas cnenuanbHOCTh: 5.4.4 — couuanbHasi CTPYKTypa, COLHAIbHbIE HHCTUTYTHI
U mpouecchl; 5.1.4 — yroJoBHO-TIPaBOBbIE HAYKH.

HccnenoBanne BRIOMHEHO TIpH (pUHAHCOBOI nomepkke Komurera Haykn MuHICTEpCTBA
HAayKH | BbICIIero oopasopanus Pecnyonuku Kazaxcran (rpant Ne AP15473346).

Huruposanue: Paxumosa I H., Xam3una XK. A., Bypubaes E. A. [Ipo6iemsr 5 heKTHBHOCTH Ka3aXCTaHCKOM
CHCTEMBI UCTIOTHEHUS YTOJIOBHBIX HakazaHU. JKypH. Cub. ghedep. yu-ma. I ymanumapnvie nayku, 2024,
17(6), 1144-1152. EDN: TPXJSQ

1. Introduction

Criminal law exists to tackle significant
societal issues, encompassing the safeguarding
of individual and civil rights, property protection,
upholding public order and safety, environmental

conservation, fostering global peace and
security, and deterring criminal activities.
The role of criminal punishment is twofold: it
shields the public from criminal behaviours and
deters potential offenses through the threat of
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punishment. As a primary tool in the criminal
justice system, punishment effectively reinstates
societal order and prevents future crimes. The
success of specific deterrence strategies is
often gauged by the prevalence of recidivism,
meaning the rate at which individuals with prior
convictions re-offend. For instance, data from
2021 indicated that out of 157,884 criminal
offenses, 64,110 were committed by repeat
offenders, including 4,917 with unexpunged
convictions and 1,467 on probation. In 2022,
Kazakhstan recorded 140,592 criminal offenses,
with 21 % attributed to repeat offenders
(Kazakhstan, 2022). These data highlight the
significant rate of reoffending both during and
post-incarceration, prompting questions about
the efficacy of criminal punishments in achieving
deterrence. Several factors contribute to this
issue, including legal inadequacies, the nature
of sentencing, and judicial practices. Thus, it
becomes crucial to analyse key problematic areas
that hinder the full effectiveness of punishment
and the broader criminal law system.

The existing Criminal Code of Kazakh-
stan (2014) serves as the sole legal framework
governing criminal law in the country. M. Mas-
salimkyzy (2018) highlights that a distinctive
element of criminal law is its focus on punish-
ment, which is enforced through the court sys-
tem on behalf of the state against individuals
who have committed criminal acts, ranging
from felonies to misdemeanours. These pen-
alties include imprisonment, occasionally the
loss of citizenship, and in very rare instances,
the death penalty. The Constitution of Kazakh-
stan (1995) upholds the primacy of human life,
rights, and freedoms. Research (Bizhan et al.,
2023; Bizhan et al., 2018) argues that the nature
of a nation’s criminal policy is shaped by its ac-
tive legislation, and throughout its history, Ka-
zakhstan has utilized criminal laws to maintain
both internal and external security.

Mercuryiev, et al. (2017) observes that the
2014 Criminal Code enabled Kazakhstan to
achieve societal balance and stability, partic-
ularly in the 1990s, by adapting criminal law
strategies in response to fluctuations in crime
rates. For instance, the state would intensify
criminal punishments or introduce new clauses
in the Criminal Code in response to an increase

in serious crimes. Conversely, when certain
crimes decreased, the state might lessen penal-
ties or remove specific offenses from the Crim-
inal Code. It’s essential for the state to focus
on restoring social justice and rehabilitating of-
fenders as part of enforcing criminal penalties.

Understanding criminal law’s effectiveness
in influencing crime and criminals, as well as
its preventive role, requires exploring crime pre-
vention theory. M. H. Mataeva and D. A. Zham-
peisov (2013) connect crime prevention with
addressing its root causes and implementing
preventive and corrective measures for offend-
ers. According to A. Khamzin et al. (2022), it’s
important to apply varied and non-punitive mea-
sures when influencing criminal behaviour.

The Head of State Kassym-Jomart Toka-
yev, in his 2020 address, emphasized the devel-
opment of Kazakhstan’s criminal legislation,
stressing the importance of stable criminal and
procedural laws. Frequent changes, as noted by
D.T. Akhmetov and G.M. Rysmagambetova
(2022), can disrupt law enforcement and lead
to inconsistent investigative and judicial prac-
tices. The need for guaranteed punishment for
socially dangerous acts in law enforcement is
paramount, especially given the rising rates
of criminal offenses and prison populations.
Kazakhstan was a pioneer in the post-Soviet
region in introducing preventive mechanisms
against crime through the 2010 Law “On the
Prevention of Delinquency.”

However, criminal measures don’t always
fulfil their intended purpose as outlined in Ar-
ticle 39 of the Criminal Code (2014), and can
sometimes yield negative outcomes. Therefore,
this study aimed to identify and address key is-
sues that diminish the efficacy of criminal penal-
ties, necessitating an analysis of current legisla-
tion, identification of conflicts, and formulation
of recommendations for their resolution.

2. Materials and Methods

This research utilized a range of analyti-
cal methods. Functional analysis was applied
to explore the “system of punishment” concept,
identifying its distinctive features, foundational
principles, types, as well as its function and sig-
nificance in national security. Logical analysis
helped in discerning the connections among var-
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ious elements of the punishment system, catego-
ries of offenses, and punishments, and the aims
of punishment. This approach also facilitated an
evaluation of the system’s fairness and efficacy
in achieving its goals, maintaining public safe-
ty, and upholding human rights. Through log-
ical analysis, a deeper investigation into arrest
and fines as separate forms of punishment was
conducted, enabling the definition of their con-
cepts, characteristics, principles of implementa-
tion, and their role within the broader punish-
ment system in criminal law. This method also
involved examining statistical data, tracking
the number of criminal offenses in Kazakhstan
from 2018 to 2022, analysing these trends, and
assessing the effectiveness of the punishment
system in this regard.

The formal legal method was employed
to scrutinize Kazakhstan’s legislative doctrine
within the realm of criminal law. This involved
examining several key legal documents, includ-
ing the Criminal Code (2014), the Constitution
(1995), President Kassym-Jomart Tokayev’s
2020 address, and various laws related to crime
prevention, enforcement proceedings, informa-
tization, and the abolition of the death penalty.

Legal hermeneutics was used to interpret
the texts of laws and other legal documents
pertinent to Kazakhstan’s punishment system,
aiming to understand the legislator’s objectives
and intentions, and to elucidate the meaning
and interpretation of these laws. The dogmat-
ic method allowed for an in-depth analysis of
these legal texts, examining their structure,
terminology, logical connections, types of pun-
ishment, criteria for imposition, and trial pro-
cedures, and how these elements interrelate.
These approaches provided a systematic and
coherent understanding of the laws and their
application.

Deductive reasoning was employed to
characterize the penal system based on its in-
trinsic structural components and its role in
national security. Inductive reasoning, draw-
ing from the attributes and principles identi-
fied during the legislative analysis, facilitated
a more comprehensive assessment of the pun-
ishment system’s role and efficacy. Finally, the
synthesis method integrated the research find-
ings to formulate recommendations.

3. Results

Since 2015, Kazakhstan has actively en-
gaged in enhancing its criminal laws and com-
bating crime. A key milestone for Kazakhstani
society was the enactment of Law No. 404-VI
ZRK of the Republic of Kazakhstan in 2021,
which ratified the Second Optional Protocol
to the International Covenant on Civil and Po-
litical Rights. This protocol primarily aims at
abolishing the death penalty, allowing it only
for the most severe war crimes. Additional
reforms include broadening the scope of al-
ternative non-custodial penalties, introducing
various new forms of punishment, and imple-
menting tougher penalties for personal offens-
es, particularly sexual crimes against youth.
Despite these efforts, Kazakhstan continues to
experience a relatively high crime rate.

Based on the information available, there
has been a notable reduction in the incidence
of reported crimes. Specifically, from 2018 to
2022, the rate of reported offenses halved. This
decline in crime was particularly pronounced
during periods of lockdown. While crime pre-
vention strategies have become more effective,
challenges still persist.

The focus of the state on criminal punish-
ment is justified, as the issue of penalization
remains central to criminal law. Kazakhstan’s
current legal framework encompasses a wide
range of penalties for different criminal acts. As
per Article 38 of the Criminal Code of the Re-
public of Kazakhstan (2014), primary sanctions
for criminal acts include correctional labour,
fines, community service, arrest, and deporta-
tion of non-citizens. Additionally, for offenses
outlined in paragraph 2 of the same article,
possible sanctions include fines, correctional
labour, community service, restrictions on lib-
erty, imprisonment, and the death penalty. The
Kazakh criminal code also outlines secondary
penalties, such as property confiscation, re-
vocation of titles and honours, restrictions on
rights, and in some cases, loss of citizenship
or deportation for non-citizens (Criminal Code
of..., 2014). However, the implementation and
enforcement of certain penalties present chal-
lenges in legal practice.

For instance, the use of arrest as a pun-
ishment is characterized by unique aspects.
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According to Article 45 of the Criminal Code
of the Republic of Kazakhstan (2014), arrest
involves the complete isolation of the convict
from society for 10 to 50 days. Arrest is not
applicable to minors, pregnant women, moth-
ers with young children, single fathers, women
older than 58, men older than 63, and individu-
als with severe disabilities. Although arrest was
introduced as a penalty in 1997, its practical
implementation remains unresolved (Criminal
Code of..., 2014). It is typically used as an al-
ternative to fines or community or correction-
al labour, particularly for military personnel.
Despite being a distinct form of punishment,
arrest is infrequently used as a primary sanc-
tion. Under current law, arrests are carried out
in detention facilities, including special units
in remand centres, with military personnel
detained in disciplinary cells (Criminal Code
of..., 2014). Internationally, arrest is a common
penal measure. In countries such as Argentina,
Belgium, China, Denmark, Finland, Germany,
Greece, Italy, Poland, Spain, Ukraine, and oth-
ers, the duration of arrest as a criminal penalty
varies from one day to three years. For exam-
ple, in Italy, the duration ranges from 15 days to
3 years, in Denmark from 7 days to 2 months,
and in China from 1 to 6 months (Mendlein,
2021, 2023).

A significant barrier to implementing ar-
rest as a form of punishment in Kazakhstan is
the absence of appropriate facilities, specifi-
cally arrest houses. Initially, arrests were to be
served in these designated arrest houses, but
they were later replaced by pre-trial detention
centres. It was not until 2014 that sections with-
in pre-trial detention centres were allocated for
serving arrest sentences (Criminal Code of...,
2014). However, due to inadequate resources
for establishing the necessary conditions for
arrest, this punishment should either be re-
moved as an independent form or its designa-
tion should be modified to reflect its practical
application. An alternative could be short-term
confinement, as the nature of arrest involves
both deprivation and restriction of rights, along
with brief isolation from society. Under Arti-
cles 82—83 of the Penal Code of the Republic
of Kazakhstan (2014), individuals undergoing
arrest are kept in strict solitary confinement in

cells and are subject to specific rights and re-
sponsibilities.

There’s also a lack of clarity in the imple-
mentation of fines as penalties. Article 41 of
the Criminal Code of the Republic of Kazakh-
stan (2014) defines a fine as a monetary penalty
based on monthly calculation indices set by law
at the time of the offense or as the value of the
bribe, transferred property, income, or unpaid
dues. The fine must be paid within a deadline
set by the court, and if not, enforced collection
is applied (Criminal Code of..., 2014). The en-
forcement of fines occurs in two phases: volun-
tary and mandatory.

To improve enforcement, a comparison
can be drawn with the process for paying ad-
ministrative fines, where the law allows for
payment deferrals and instalments for fines
imposed by court decisions or administrative
orders. Additionally, bailiffs may delay en-
forcement proceedings if the voluntary pay-
ment period has not expired. Hence, these
factors necessitate special focus from law-
makers to develop innovative methods for en-
forcing arrests and fines as criminal penalties.
A criminal misdemeanour is a minor offense
that poses little public danger and causes or
threatens minor harm to individuals, organi-
zations, society, or the state (Gavrilov et al.,
2022). These offenses can result in fines, cor-
rectional labour, community service, or ar-
rest. However, due to many offenders lacking
steady employment, the feasibility of these
punishments is constrained. As a result, fines
are the most frequently imposed penalty for
criminal misdemeanours. Currently, enforc-
ing these fines faces challenges, diminishing
the effectiveness of this punishment and po-
tentially leading to offender impunity.

Under Article 472 of the Criminal Pro-
cedure Code of the Republic of Kazakhstan
(CPC RK) (2014), legally binding court judg-
ments and rulings must be strictly enforced
by all state and local government entities, le-
gal persons, and officials across Kazakhstan.
Non-compliance with these orders can result
in criminal charges. Fines are set according to
Article 41 of the CC RK (2014) and are based
on a specified number of monthly calculation
indices determined at the offense time. Fines
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for criminal acts can vary between 25 to 500
monthly estimates. Article 41 (3) of the CC RK
(2014) states that if a fine for a criminal misde-
meanour is not paid, it may be substituted with
community service or arrest.

Challenges emerged following the amend-
ment of Article 138 of the Law of the Republic
of Kazakhstan No. 261-IV (2010), “On enforce-
ment proceedings and the status of bailiffs,”
which authorized private bailiffs to collect
amounts up to 1,000 monthly estimates. This
led to misapplications of the law by private ex-
ecutors, despite Article 24 of the Penal Code
of the Republic of Kazakhstan (2014) (PC RK)
assigning the exclusive execution of fines as
a form of punishment to territorial justice au-
thorities. These issues necessitate legislative
review to enhance the effectiveness of fine pen-
alties.

The Penal Code of the Republic of Kazakh-
stan (2014) empowers the probation service to
search for probationers who avoid serving their
sentences, a power not extended to private bai-
liffs. The probation service maintains a robust
system for monitoring convicts, making it well-
suited to manage fine executions. Transferring
sentence enforcement to private bailiffs could
undermine statehood foundations and princi-
ples, as only state agencies should enforce pen-
alties on behalf of the state.

According to Articles 170 and 178 of the
CPC RK (2014), courts must send judgments
regarding civil claims and procedural costs to
the appropriate justice authorities for enforce-
ment, as outlined in civil procedure legislation.
In criminal cases, procedural costs are recov-
ered only for the state, with execution orders
sent to territorial justice authorities. Private
court bailiffs, who operate on a contractual,
paid basis with claimants, often do not serve
victims who lack resources to pay, especially
for state-favoured procedural cost recoveries.

With the 2015 enactment of Law No. 418-
V “On informatisation,” electronic writs of ex-
ecution for amounts under 1,000 monthly esti-
mates are automatically directed to the regional
chamber. Since 1 January 2016, enforcement of
sentences for criminal misdemeanours, includ-
ing victim compensation and procedural costs,
is not executed if the amount is below 1,000

monthly payments, also applying to fines. Con-
flicts between Article 138 of Law No. 261-1V
(2010) and Article 24 of the PC RK (2014) have
hindered the enforcement of fines for crimi-
nal offenses, as this is exclusively performed
by territorial justice authorities, excluding the
Chamber of Private Bailiffs. Given the higher
legal authority of the Criminal Procedure Code
and the Penal Code over the aforementioned
Law, adjustments are required to align Article
138 of Law No. 261-1V (2010) with Article 24
of the CPC RK (2014). Future research should
focus on using information technology to iden-
tify and counter fraud.

4. Discussion

Currently, there’s a clear distinction be-
tween penal law and criminal law, yet they re-
main closely linked. Many issues in penal sys-
tem enforcement are deeply rooted in criminal
law provisions. D. T. Akhmetov and G. M. Rys-
magambetova (2022) suggest that penal law is
essentially an extension of criminal law into
the realm of punishment execution within pris-
ons. The sentence enforcement phase, being
the culmination of the legal process, demands
substantial revision and enhancement.

In Kazakhstan’s journey towards autono-
my, notable advancements have been made in
its economy, the mindset of its citizens, and
global standing, particularly in fulfilling in-
ternational penal enforcement obligations. De-
spite these strides, the penal system faces a cri-
sis characterized by inadequate infrastructure,
low salaries, undervalued professional status,
challenging work conditions, torture practices,
flaws in criminal and penal enforcement laws,
lack of lucrative employment opportunities, an
imperfect professional training system, along
with other issues. L Kazemian (2019) observes
that rather than improving post-incarceration,
convicts often find themselves in deteriorated
conditions, a situation exacerbated by penal
and correctional system staff and other contrib-
uting societal factors.

P. Butler (2016) points out that constant
modifications to the legal system negatively
impact law enforcement and obstruct the estab-
lishment of consistent investigative and judicial
practices. It is essential to recognize that legal
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decisions are often made without thorough anal-
ysis or foresight, primarily for law enforcement
convenience. This situation necessitates rede-
fining administrative and criminal offenses to
clarify the logic behind penalty assignment for
both the public and legal professionals. D. Ken-
nedy (2012) emphasizes the importance of en-
suring punishment for socially harmful acts
in the law enforcement process. It is crucial to
acknowledge that the growing number of crim-
inal offenses and an expanding prison popula-
tion are key factors driving the focus on crime
prevention. An analysis of criminal law reveals
that current measures impacting individuals
who have committed crimes often fail to meet
their intended rehabilitative goals as outlined in
the Criminal Code of the Republic of Kazakh-
stan (2014), leading to adverse outcomes where
convicts tend to worsen instead of reforming,
contradicting the objectives of criminal law.

The scholarly community is divided on
whether criminal law norms serve a restor-
ative purpose. Some academics hold that this
restorative aspect is exclusive to civil law.
C.B. Hessick (2006) argue that criminal pun-
ishment’s primary role is compensatory, ad-
dressing the physical and moral damages in-
flicted by the crime. Conversely, M. Thorburn
(2020) contends that criminal punishment also
fulfils restorative and compensatory roles, re-
instating social justice and the victim’s rights
breached by the crime. They suggest that iso-
lating the offender and imposing fines or la-
bour helps redress the victim’s material and
moral losses.

J. B. Meixner (2022) suggests that these de-
bates don’t fully capture how recovery occurs
during punishment, citing a lack of compre-
hensive scientific research and effective assess-
ment methods for criminal penalties’ effective-
ness. H. Blagg and T. Anthony (2019) believe
in the restorative nature of punishment, seeing
it as a means to reinstate the rights, duties, and
interests of affected individuals, society, and
the global community. While the imposition of
punishment does contribute to restoring social
justice, J. Braithwaite (2000) note that it is only
a partial solution. They point out that tradition-
al legal systems didn’t employ incarceration
but focused on restoring justice through vari-

ous punishments, including the death penalty,
corporal punishment, fines, and exile.

The minimal objective of punishment ex-
ecution is deterring re-offense through fear,
while the ultimate goal is the offender’s ad-
aptation and re-socialization. According to
C.B. Hessick (2021), the conditions in which
convicts are detained play a significant role in
fulfilling these punitive functions.

However, modern criminal law doctrine
often overlooks the essence of punishment,
deemed as sufficiently explored and not requir-
ing additional study. This is evidenced by the
unchanged provisions in the General Part of
the Republic of Kazakhstan’s Criminal Code
(2014) during its adoption. The Penal Code of
the Republic of Kazakhstan (2014) echoes the
aims of criminal enforcement in its Article 4,
linking punishment execution to both criminal
punishment goals and the convicted individu-
al’s correction. G.D. Caruso and D. Pereboom
(2020) views correction not as an end in itself
but as a means to prevent future offences. En-
hancing the criminal legal impact on offenders
necessitates focusing on their personalities, as
understanding an offender’s character is crucial
for imposing just punishment and facilitating
their reform.

In light of the discussion, the following
recommendations are suggested to enhance the
criminal law framework:

Article 39 of the Criminal Code of the Re-
public of Kazakhstan (2014), which outlines the
concept and objectives of punishment, appears
outdated and needs to be updated and refined to
align with current realities.

There is a need to amend the title of Ar-
ticle 11 in the Criminal Code of the Repub-
lic of Kazakhstan (2014) from “Categories
of Crimes” to “Categories of Criminal Of-
fences”. This change would more accurately
reflect the dual-layer structure of criminal
offences, which includes crimes and criminal
misdemeanours.

The introduction of a new category, name-
ly criminal misdemeanours, is essential. This
category has been previously overlooked in the
standard classification of offences.

The removal of the phrase “as well as
those convicted of criminal misdemeanours”
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from Article 79, paragraph 2, of the Criminal
Code of the Republic of Kazakhstan (2014) is
recommended. This alteration would ensure
that convictions for criminal misdemeanours
are treated on par with convictions for crimes.

By implementing these changes, the re-
vised approach to tackling crime through crim-
inal law is anticipated to significantly aid law
enforcement agencies and civil society in their
efforts to combat crime.

5. Conclusions

This research aimed to evaluate the pun-
ishment system in Kazakhstan and pinpoint
key issues impacting its efficacy. A notable
finding was the halving of reported criminal
offenses between 2018 and 2022, suggesting
high efficiency in the current criminal law
system but also highlighting challenges in law
enforcement application. The study observed
that arrest as a form of punishment should be
considered as an alternative to fines, commu-
nity service, or corrective labour, especially
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Abstract. The effectiveness of a progressive system of execution (serving) sentence in the
form of imprisonment from the legal and psychological point of view is rarely analysed in
the literature. Meanwhile, taking into account the fact that the Concept of Development
of Penal Execution System of the Russian Federation until 2030 establishes the need to
improve educational and psychological work with inmates aimed at their correction, the
determination of effectiveness of certain elements of progressive current (and possibly
future) system of serving imprisonment may be of importance for implementation of state
penal policy.

In this paper, based on the analysis of official statistical data, the results of the ninth census
of persons sentenced to imprisonment, as well as the interviews with practitioners, it is
concluded that the “progressive” system of serving imprisonment in Russia today not only
does not take into account the criminological characteristics of convicts, but also does not
correspond to the socio-economic conditions prevailing in the state and the recommendations
of international acts in the field of execution of punishments.

The paper questions the approach existing in the domestic theory and law enforcement
practice, in which the progressiveness of the system of serving punishment is reduced
only to changes in individual elements of detention conditions (increase in the number of
parcels, transfers, visits to spend money, etc.) or the type of correctional institution. Such
criteria, as the conducted study has shown, in the absence of kinship and other useful
ties among inmates undermine the whole meaning of the system and the effectiveness of
correctional and preventive measures along with it.

As a result, there is a hypothesis that the construction of the system of execution (serving)

LE T3

of imprisonment should be based on the symbiosis of “regime-care”, “regime-safety” and
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consistent expansion of dispositive principles of criminal-executive law. The latter include,
in particular, the possibility to wear civilian clothes, use the internet and improve the food
ration (e.g. on lighter conditions).

Keywords: progressive system of serving punishment, differentiation and individualization
of execution of punishment, criteria of progressive system, effectiveness of correction.

Research area: social structure, social institutions and processes; criminal law sciences.
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“TomcKull UHCTNUMYM NOGLIUUEHUA KEATUDUKAYUL COMPYOHUKOS
Dedepanvrotl cryncowl ucnoarHerus Haxazanuii Poccuu
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AnHoTanus. DPPEeKTUBHOCTh IPOIPECCUBHOI CUCTEMBI HCIIOTHEHNUS (OTOBIBAHNS)
HakKazaHUs B BHUJE JHUIICHUS CBOOOBI C IOPUINUECKON U NMCUXOJIOTHIECKON TOUKU
3peHUs JOCTATOUHO PEAKO aHAIN3UPYETCS B IUTEparype. Mexay TeM ¢ y4eTOM TOro,
yto KoHuenmuen pa3BUTHS yTOJIOBHO-UCIIOMHUTENBLHON crcTteMbl Poccuiickoit deneparyu
10 2030 roga ycTaHaBIUBAETCS HEOOXOIUMOCTh COBEPIICHCTBOBAHUS BOCITUTATEIHHON
1 TICUXOJIOTUYECKOi pabOoThI C OCY)KJICHHBIMH, HAIIPABJICHHONH Ha UX HCIpaBJICHHUE,
ompeneneHue 3pPEKTUBHOCTH OTAENBHBIX 3IEMEHTOB IIPOTPECCUBHOCTH CYILECTBYIOMIEH
(1, BO3MOXKHO, OymyIeil) CHCTEMBI OTOBIBAHHS JINIICHHUS CBOOOIBI MOXKET UMETh BaYKHOE
3HAUCHHUE JUI PEaln3alliy YTOJIOBHON MOJINTHKY TOCYAapPCTBa.

B Hacrosmeit pabotre Ha OCHOBE aHaIM3a OQUIHATBHBIX CTATUCTUYECKUX JAHHBIX,
Pe3yabTaTOB JIEBATON MEPENUCH OCYKICHHBIX K JHIICHUIO CBOOO/BI, & TAKXKE OIpoca
MPAKTHYECKUX PAOOTHUKOB JENAaeTCs BBIBOJ, UTO CyIIECTBYyIONast HeIHE B Poccun
«TIPOTPECCUBHASH CHCTEMa OTOBIBAHUS JIMIIIEHUSI CBOOOABI HE TOJIBKO HE YUUTHIBACT
KPUMUHOJIOTHYECKYIO XapaKTEPUCTUKY OCYKJICHHBIX, HO U HE COOTBETCTBYET CIIOKMBIIHMCS
B TOCYAaPCTBE COIMAIBHO-?)KOHOMUYECKHUM YCIOBUSIM M PEKOMEHAAIMSIM MEXTyHAPOIAHBIX
aKTOB B c(hepe UCIONHEHNS HaKa3aHHUH.

B paboTre moa coMHEHHE CTaBUTCS CYLIECTBYIOIIUNH B OTEUECTBEHHOI Teopuu
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Y MPABOMPUMEHUTEIHLHON TPAKTUKE MTOAXO]], IPH KOTOPOM IIPOTPECCUBHOCTH CUCTEMBI
OTOBIBaHMS HAKa3aHMs CBOJMUTCS JUITh K N3MEHEHHIO OT/ICIIbHBIX DJIEMEHTOB YCIOBUM
cojepkanusl (YBEIWMYCHHUIO KOJIMYECTBA MOJyYaeMbIX TTOCBUIOK, IIepeaad, CBUAaHUN
BO3MOYKHOCTH TPATHUTH JICHE)KHBIE CPEACTBA U JIP.) WM BHUIA UCIIPABUTEIEHOTO YUPEKICHUSL.
[TogoOHbBIE KpUTEPHH, KAK TTOKA3AJI0 MPOBEICHHOE UCCIICIOBAHUE, TTPH OTCYTCTBUHU
POJICTBEHHBIX W UHBIX MOJIE3HBIX CBA3EH y OCYKICHHBIX HUBEIUPYIOT BECh CMBICI JAHHOM
CHCTEMBI, & BMECTE C Hel ¥ 3 ()EKTHBHOCTH UCTIPABUTEILHO-TIPEAYTPEIUTEIILHOTO
BO3JIEUCTBUS.

B pesynbrare ¢popMupyeTcs THIIOTE3a O TOM, YTO NP MOCTPOSHUH CUCTEMBI HCTIOTHEHHUS
(oTOBIBaHUSI) JIUILICHUS CBOOOIBI CIICAYET UCXOMUTh M3 CUMOMO03a «PeKIMa-Kapbh», «pexnMa-
0€30MMaCHOCTH U MOCJICIOBATEIIBHOTO PACITUPEHHUS TUCTIO3UTHBHBIX HAYal yTOJIOBHO-
WCIIOITHUTENBHOTO TpaBa. K mocieaHium, B 4aCTHOCTH, MOXKHO OTHECTH TTPEIOCTABICHHE
BO3MOYKHOCTH HOCHTh IPaXKJIAHCKYIO (DOPMY OJICHK/IBI, ITOJIb30BATLCS CEThi0 « MHTEpHET,
yIIy4IlIeHUE MMAIIEBOTO palioHa (HarnpuMmep, Ha O0JICrYeHHBIX YCIIOBHSX ).

KiroueBnle cji0Ba: mporpeccuBHas CUCTEMa OTOBIBAHMS HaKa3aHUs, TU(epeHnanms
U MHAWBUOYyaJInU3alusa UCIIOJIHCHUSA HaKa3aHUsA, KPpUTCPUU HpOFpeCCHBHOﬁ CHUCTEMBI,
3G dEKTUBHOCTD UCTIPABICHUS.

Hayunas cnenuanbHOCTh: 5.4.4 — conuanbHasi CTPYKTypa, COLMAIbHbIE HHCTUTYTHI
U mpotecchl; 5.1.4 — yroJoBHO-TIPaBOBbIE HAYKH.

Lmutuposanue: CaBymkun C. M., XpamoB A. A., AradexsH A. JI. D (heKTHBHOCTD IPOrPECCHBHOI CHCTEMBI
OTOBIBAaHMS HAKa3aHUsS B BUIE JINIICHHUS CBOOOIBI: ICUXOJIOTHIECKUE U IOPUANIECKHUE aCeKThI. JKypi.

Cub. ¢eoep. yn-ma. I'ymanumapnvie nayxu, 2024, 17(6), 1153-1162. EDN: TXQXHE

Introduction

Despite the fact that in the science of penal
execution law the problems of implementation
of progressive system of serving the sentence
have always been paid close attention, often
such studies were (and still are) of superficial
nature, bypassing its psychological aspects,
the importance of studying which is difficult
to overestimate. First of all, it is guided by the
Concept of Development of Penal Execution
System of the Russian Federation until 2030,
which establishes the necessity of improving
the educational and psychological work with
convicts aimed at their correction as one of
its main objectives. This issue has become
particularly relevant in the light of the increased
risk of COVID-19 infection, as social distancing
in correctional institutions (hereinafter — CI)
is practically impossible. Meanwhile, most
CI around the world operate at maximum
capacity or are overcrowded, making them ideal
environments for crowding and rapid spread of
the coronavirus (Grace et al., 2021). People in
these environments sleep, use the toilet, wash, eat

and work in very cramped quarters, accelerating
the transmission of infectious diseases (Williams,
2020). All this cannot but cause the inmate to
want to improve his or her regime for the better.

The analysis of legal literature and current
legislation allows us to conclude that the current
progressive system of serving imprisonment
in Russia provides not only for different types
of CI assigned to inmates depending on their
socio-demographic, criminal, psychological and
other criteria, but also the existence within one
CI of different conditions (regimes) of serving
the sentence, which may change not only for the
better but also for the worse for prisoners. The
latter, as noted in the legal literature, increase
the degree of isolation and are associated with a
decrease in the number of special rights exercised
by prisoners, in particular, the number of visits,
parcels, funds that can be spent to purchase food
and basic necessities, phone calls (Lozhkina,
2020; Egorova, 2020).

Unfortunately, as practice shows, not
all elements of this system in conditions of
constantly changing socio-economic situation
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can effectively meet the goals and objectives
set by the penal legislation in Article 1 of the
Penal Executive Code of the Russian Federation
(hereinafter — PEC RF). A clear example of this
is the growth of prison crime rate in CI, which
has increased by 62 % over the last five years.
This is primarily due to the increase in the
proportion of prisoners serving their sentence
for the second, third or more times in the total
number of prisoners. Thus, if in 2016 their share
was 53 %, in 2021 it is already 61 %. Such a
trend, as P. V. Teplyashin rightly points out,
distorts the socially acceptable “image of the
future” and contributes to repeated criminality
after release (Teplyashin, 2020).

It should be noted that the solution of the
above, as well as other problems related to the
effective activity of the domestic penitentiary
institution, does not lose its relevance throughout
the existence of the prison system as a state
institution. In particular, in the context under
consideration one cannot ignore the peculiarities
of the very implementation of criminal
punishment in respect of different categories of
convicts, both by legal and psychological criteria.
In this respect, special attention should be paid to
understanding the complexity of organizational
structure, multidimensionality, multifacetedness
and multifunctionality of activities of CI, which
results in the development of a set of optimal
conditions facilitating the implementation
of penitentiary practices taking into account
the requirements of modern legislation and
the realities of Russian society. It is obvious”,
writes O.N. Uvarov, “that in order to implement
such changes a conceptual shift in the theory,
legislation and law enforcement practice of
imprisonment from the ‘regime-cara’ and ‘regime
of security’ to a symbiosis of these approaches
is needed (Uvarov, 2022).

Discussion

Note that the traditionally progressive sys-
tem of serving the sentence implies the possibil-
ity of improving the conditions of the convicts’
detention, which should ultimately contribute
to a more successful re-adaptation in the post-
penitentiary period (Yuzhanin et al., 2017). At
the same time, it has a close relationship with the
formation of positive behavior of the inmate in

places of incarceration. A number of research-
ers note that in the process of serving a crimi-
nal sentence, the life of an inmate is subject to
detailed double regulation. In the first case, in-
mates are under constant control of the peniten-
tiary institution staff, they are subject to the ap-
proved daily schedule, regulated requirements
of communication with the staff, participate in
work activities, training and other educational
activities. In the second case, when entering
the environment of inmates, they discover that
there are “unwritten laws” (informal life, sub-
culture of inmates), non-compliance with which
may not only complicate their stay in prison, but
also lead to more tragic consequences. All this
together has a significant impact on his attitude
(and, consequently, the development of a cer-
tain behavior model) towards the very fact of
being in social isolation, as well as his internal
readiness for life in the post-penitentiary period
(Molchanova et al., 2018).

As early as the late 19th century I.J. Foin-
ickiy noted that the basic idea of a progressive
system of punishment comes from the field of
psychology and is based on the idea that the
success of prison activities is most assured
if prisoners are involved in contributing to
them. The best measure for this seems to be
a penal arrangement which makes the fate of
each prisoner dependent on his own conduct
and diligence (Foinickiy, 2000). Disagreeing
with such conclusions, A. E. Natashev believed
that the progressive system, on the contrary,
stimulates the adjustment of prisoners, which
pushes them to deceive the administration of
the institution, creating a false idea of the cor-
rection of convicts (Natashev, 1961). According
to Y. M. Tkachevskiy, this criticism addresses
possible perversions of the progressive system
rather than its essence (Tkachevskiy, 1981). It
would seem that such views are entitled to life,
but with a few reservations.

Thus, if a convict deceives the administra-
tion by not committing crimes and violations
of the established order of serving the sentence
for several years, in conditions of mass deten-
tion of convicts, it is at least a prerequisite not
only for effective work with other convicts, but
also for ensuring their personal safety. As to
Y.M. Tkachevskiy’s position, elements of the
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progressive system should be considered not
only from the legal, but also from the psycho-
logical point of view. It seems that only such an
interdisciplinary approach to the consideration
and solution of the indicated problem will al-
low to more effectively implement the criminal
and penal policy of the state.

From the point of view of law (first of all,
criminal law), differentiation of punishment
requires appropriate categorization of the con-
victs as a basis for further effective execution
of imprisonment and related correctional mea-
sures. This allows us to speak about the neces-
sity of conducting consistent and differentiated
psychological and pedagogical work with the
convicts (Foinickiy, 2000), which has a com-
prehensive character. In its turn, individual-
ization of the execution of punishment implies
not only changing the conditions of detention
of convicts depending on their correction. It
should be emphasized that in the course of im-
plementation of various penitentiary measures
by penitentiary staff in relation to inmates, as a
rule, the latter either experience a psychologi-
cal, moral change in their outlook, contributing
to the formation of pro-social orientation, or
continue to develop criminal lifestyle, affect-
ing all personal areas, primarily the behavioral.

Meanwhile, the United Nations Standard
Minimum Rules for the Treatment of Prisoners
2015 (the Nelson Mandela Rules) state that the
prison regime should seek to minimize the dif-
ference between life in prison and life at liberty
which weakens prisoners’ sense of responsibil-
ity or respect for their dignity as human beings.
However, an analysis of the rights, obligations
and prohibitions of prisoners enshrined in
the rules of criminal law and penal execution
shows that such a principle is only partially im-
plemented in the domestic penal system, which
is not conducive to the reform of the prisoner.
In turn, the level of progressiveness of impris-
onment in Russian penitentiary practice sig-
nificantly differs depending on the category of
the convicted person. Let us demonstrate this
on its individual elements.

1. Visits of inmates

From the point of view of the law, the most
significant incentive for transferring from the

regular conditions of a penal colony to facil-
itated conditions is to increase the number of
extended visits (for example, from four to six in
a regular regime penal colony). The main pur-
pose of enshrining such an element of progres-
sivity in the legal literature, as rightly noted, is
to maintain socially useful links and resocial-
ization as well as family functionality (Bary-
sheva, 2021), to develop (maintain) in the pris-
oner an appropriate role and awareness of his/
her responsibility for children (Shpilev, 2021).
However, it would be strange to believe that an
additional six days of visits a year with a rel-
ative would fundamentally change a person’s
psychological attitudes by building a respectful
attitude towards the individual, the community
and the accepted rules and traditions of human
society and make the penal system progressive
in the literal sense of the word.

In this regard, 1. V. Uporov rightly points
out that at present there is a problem of criteria
for severity of punishment in the domestic leg-
islation, i.e. determination of the degree of pun-
ishment, both at its establishment (criminal law
aspect) and at execution (penal-executive law
aspect) (Uporov, 2021). If we take into account
the fact that every second prisoner on average
does not enjoy the right to a short visit, and two
thirds of prisoners have never had a long vis-
it at all, then the effectiveness of this element
of the progressive system, which the legislator
had intended when developing the Code, hard-
ly corresponds to the expectations. Unfortu-
nately, such a problem exists not only in Russia
but also abroad (Latysheva, 2020). Thus, the
mere fact of being able to receive visits in the
absence of relatives (or in other circumstanc-
es which prevent it from being realized) has a
negative impact on a person’s psychology. This
can be further aggravated by the fact that the
management of an institution, as an incentive,
gives an inmate the right to an additional visit,
while the inmate has never benefited from any
of the visits provided by law.

Based on the content of the legislation on
the establishment of visits, it can be argued
that in the absence of relatives, the system of
serving the sentence ceases to be progressive.
However, it is the meeting with relatives which,
in accordance with international standards on
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the enforcement of custodial sentences, is an
essential element of successful social reinte-
gration following release.

2. Receipt by convicts of parcels,
transfers, packages

Despite the fact that female and juvenile
prisoners are allowed to receive parcels, trans-
fers, packages without any limitation, and male
prisoners are allowed to receive the amount
specified by law depending on the type of CI and
conditions of detention, the situation here is sim-
ilar in approximately the same percentage: 67 %
of them did not receive packages at all, 23 % re-
ceived parcels and transfers, and 52 % received
them below the legally established norms. Such
statistics are due not only to the fact that prison-
ers have no one to send such parcels and deliver
parcels to, but also to the existence in almost ev-
ery CI of a shop (cafe), where prisoners can buy
food and basic necessities every week (and once
every fortnight in strict conditions) without a
search procedure which is humiliating for some
prisoners. This fact once again confirms the lim-
ited elements of a progressive prison system, as
the mere existence of a right without the pos-
sibility to exercise it does not in itself indicate
the effectiveness and humanity of imprisonment
(Borchenko, 2021).

3. The possibility to spend money

Since the penal legislation has been in
force, the rules establishing the amount of
money that a convict is entitled to spend, in
addition to the money earned in the institu-
tion, have been changed several times (in some
cases several tens of times). Meanwhile, as
the ninth census of inmates showed ten years
ago, more than half of inmates had no money
at all in their personal accounts. It is absurd
that the difference between simplified, regular
and strict conditions in some types of correc-
tional institutions is only 600 rubles. It appears
that from the psychological point of view, this
does not stimulate the convicted person to law-
abiding behavior, even if he has money, not to
mention persons who have no opportunity to
earn money in the CI. This is also confirmed
by the official statistics, according to which
only one out of three convicts are currently

employed in paid work, with the employment
being primarily for those who have claims. It
turns out that the right to work for a convict
without a lawsuit is a privilege.

4. The transfer to a different type
of correctional institution

One of the important steps in the process
of socialization of a convict and preparation for
release is transfer to a penal colony, but in re-
ality, this mechanism is implemented in a trun-
cated form, which calls into question its pro-
gressiveness. Thus, despite the fact that in 2022
there were more than 30,000 prisoners in CI
who could be considered for transfer to an open
prison in accordance with Article 78 of the Pe-
nal Execution Code of the Russian Federation,
only one fifth of them applied to the court with
the relevant applications. Of these, only half of
the prisoners’ applications were granted, which
is less than 10 per cent of the total number of
prisoners who have been granted the right. The
growth in the number of prisoners transferred
to open prisons is constrained by the unwilling-
ness of quite a large number of prisoners, who
already have material and formal grounds, to
be transferred from ordinary-regime and strict-
regime penal colonies, as well as to a correc-
tional center for forced labor, where detention
conditions differ radically from an open prison
(at least, the possibility to use cellular phones
for communication). This is mainly due to the
lack of settlement colonies or sections of settle-
ment colonies for the respective categories of
prisoners in the regions where they reside or
are convicted and the need to transport them
in this case to those constituent entities of the
Russian Federation where there are possibili-
ties for accommodating them.

In a number of penal colonies, inmates are
not employed or are used in few remote facili-
ties. These problems are usually known to the
inmates and are a deterrent that negatively af-
fects the inmates’ motivation to transfer (Nata-
shev, 1961).

5. The movement of convicts without an escort

Part 1 of Article 96 of PEC PF that pos-
itively characterized convicts serving prison
sentences in correctional colonies and educa-
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tional colonies, as well as convicts left to do
maintenance work in remand centers and pris-
ons, may be allowed to move without an escort
or escort outside the penal establishment if this
is necessary due to the nature of the work they
are doing.

As of 1 July 2022, the number of inmates
permitted to live outside the facility for suc-
cessful social adaptation was 131. The average
number of inmates exercising the right to travel
without escort was 653.

O.N. Uvarov notes that in medical correc-
tional facilities, general and strict regime col-
onies, as well as in educational colonies and
economic service units of pre-trial detention
centers, prisons and special regime colonies
there is a rather significant number of prison-
ers (from 30 % to 70 %, and among those left
for economic service — almost 100 %) poten-
tially able to move without an escort (Uvarov,
2013).

6. Departure from the penal institution

Pursuant to Part 1 of Article 97 of PEC RF
prisoners held in correctional colonies and ed-
ucational colonies, as well as convicts left in
accordance with the established procedure in
remand centers and prisons to carry out main-
tenance work may be allowed to leave the pen-
itentiary institution.

In the first half of 2022, prisoners were
allowed to leave the penitentiary establish-
ment 698 times for annual leave, 167 times
for preliminary decisions on employment and
housing, and 84 times for exceptional personal
reasons. In approximately every tenth case, the
administration of the penitentiary institution
refused to allow the prisoner to leave. If we re-
fer to the statistics, less than 1 % of all convicts
who were employed were granted this right,
which does not allow us to refer this element to
the progressive system of serving the sentence.
The same should be said about granting con-
victs the right to reside outside the institution
for the purpose of successful social adaptation:
their number amounted to only about 100 peo-
ple in the past year.

Thus, given the questionable effectiveness
of the existing elements of the progressive sys-
tem of serving the sentence, in order to bring

the regime of conditions of serving the sentence
closer to life in freedom, we allow ourselves to
propose possible elements of “progressivity”.

For this purpose, as well as to confirm
other conclusions of the study, we conduct-
ed a sociological survey of practitioners from
correctional institutions located in cities of the
Siberian Federal District (hereinafter — SFD)!.
Respondents were asked what measures could
be used to improve the effectiveness of the pro-
gressive system of deprivation of liberty, which
can be divided into organizational and legal
measures.

The first group of correctional officers
mentioned strengthening of correctional and
preventive measures against inmates, pro-
viding them with employment and targeted
professional training, improving material and
living conditions (including by expanding the
rights and legitimate interests), introducing
different colors of clothes for inmates depend-
ing on the conditions, increasing the number
of staff in the institution, introducing addi-
tional psychologist positions, creating “multi-
regime” institutions allowing all inmates to
serve their sentences in the penitentiary insti-
tutions. The latter (which, for the most part,
have a criminal law nature rather than exec-
utive penal nature) include prohibition of re-
lease on parole for convicts for certain catego-
ries of crimes, reduction of dietary standards
for convicts serving a disciplinary measure of
placement in a cell-type room or a punishment
cell, non-calculation of the time spent there in
the total period of serving the sentence, exclu-
sion of possibility for long visits with relatives
other than relatives.

It appears that the list of measures outlined
above can only be implemented in part. For ex-
ample, it is questionable to prohibit long term
visits from common-law spouses as this would
further reduce the effectiveness of such an el-
ement of the progressive system as long-term
visits. The same should be said about the pro-
hibition of parole for those convicted of grave

! More than 270 employees of the penal system serving
in penal colonies in Novosibirsk, Tomsk, Novokuznetsk,
Abakan and other cities took part in the study. The age of
respondents ranged from 23 to 57 years old. The average age
of respondents in the sample is 34 years old. The margin of
error was 3 %.
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and especially grave crimes, as at present more
than 80 % of convicts in penitentiary institu-
tions serve their sentences for these categories
of crimes. These conclusions are confirmed by
the results of special criminological studies in
a number of foreign countries, according to
which the mechanism of parole is considered to
be almost the best one for stimulating individ-
uals to reform (Dagan et al., 2021). Researchers
have therefore suggested that the state should
opt for a ‘sentence adjustment’ model in which
the state’s primary goal is either to optimize
crime deterrence (Polinsky et al, 2020) or not
to impose a real sentence at all, but to make
it conditional and non-custodial (Reid, 2020).
This is perhaps difficult to disagree with.

At the same time, elements of a progres-
sive penal system deserve attention, such as the
possibility to wear civilian clothes, providing
access to the Internet on facilitated (or prefer-
ential) terms, improving the food ration (both
higher and lower in different conditions), and
shaping the rules of penal enforcement law in a
dispositive rather than imperative way, reduc-
ing the number of obligations while expand-
ing the list of legal interests whose realization
would have a positive impact.

Conclusions

In general, while giving an overall neg-
ative assessment of the current progressive
system of imprisonment in Russia, we would
like to note that it is reasonable to apply it, but
only with fundamental changes in mind. As
the analysis of legislation and law enforcement
practice shows, the current “progressive” sys-
tem does not correspond to the realities of the
time, recommendations of international acts in
the sphere of execution of punishments and it is
difficult to call it progressive in the literal sense
of the word. In fact, it boils down to changing
the conditions of detention (more parcels, vis-
its, the possibility to spend money) or changing
the type of CI. In the absence of kinship and
other useful ties, as the study shows, such pro-
gressivity disappears, and with it the effective-
ness of the correctional and preventive impact
on convicts.

Taking into account the fact that at pres-
ent more than 80 % of convicts are serving

their sentences repeatedly, the purpose of
crime prevention dominates over the purpose
of correction of convicts, which prevents the
development of elements of progressiveness
of serving any form of punishment. In this
respect, the experience of implementation of
the requirements of the progressive system of
serving the sentence in the Soviet period is
remarkable when simultaneously with the re-
striction of contacts with the outside world the
community was actively used in correction of
convicts (labor collectives, public monitoring
commissions, distribution commissions, etc.).
Unfortunately, as law enforcement practice
shows, in the Russian reality this has also
been abandoned, reducing the public impact
mostly to public control of compliance with
the penal enforcement legislation.

The Concept of Development of Penal Ex-
ecution System of the Russian Federation until
2020 in different editions envisaged construc-
tion of more than 400 prisons, abandonment of
the collective form of detention of convicts and
reduction of the number of convicts held in one
room. These plans did not contribute to dis-
tancing the architecture of modern correction-
al facilities from their Soviet-era counterparts
(and, in fact, from the facilities themselves) of
the 1970s.

Barracks-type dormitories in which con-
victs live, together with the entrenched position
on the effectiveness of elements of the “pro-
gressive” penal system, have a negative impact
on the process of correction of convicts.

A progressive system of serving the sen-
tence is possible only in conditions where the
inmates’ contacts with the outside world are
encouraged in every possible way. Limiting
social contacts has a negative impact on cor-
rection of convicts and their subsequent reso-
cialization. It is impossible to develop the penal
and correctional system without resolving the
deep and objective contradiction between the
isolation of convicts and their resocialization.

The conceptual conditions for the devel-
opment of a progressive system of serving the
sentence are the norms stipulated in the pen-
itentiary legislation and aimed at resocializa-
tion of convicts, providing for visits outside the
penitentiary institution, visits outside the pen-
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itentiary institution, unconvicted movement of  lined norms, which are more conceptual than
convicts, etc. In order to achieve the goal of the provisions of the Concept of Development
the penitentiary legislation on the correction of  of Penal Execution System of the Russian Fed-
convicts, it is enough to start applying the out-  eration until 2030.
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Abstract. The article is devoted to the analysis and assessment of the applied consistency
of modern published scientific research, presented in the form of dissertations and articles
on anti-corruption issues. The statistics of indexed publications with the calculation of
the coefficient of time expenditure are given and the problems of patenting the results
of thematic developments are noted. The ethical and motivational principles that guided
scientists in the past are examined in extrapolation to the problems of contemporary
following. In this regard, the typical shortcomings of the current anti-corruption research
are illustrated, associated with a simplified selection of methods of knowledge, the limited
empirical data used, the incorrect borrowing of primary sources of knowledge and errors in
the management of the conceptual apparatus, the scholasticism of the content of the works,
the lack of interdisciplinarity and applied significance of research, formalized in normative
proposals, which in total form a crisis in their usefulness for legal science and practice. The
author draws attention to the reserves of stimulating anti-corruption scientific developments
in the possibilities of using artificial intelligence technologies. The experimental testing
ground of their application is considered on the example of the procurement sphere, where
the identifiers of corruption risks recorded by scientists can acquire an applied nature of
use without human participation for their prompt and widespread detection based on the
operation of interconnected cloud systems for calculating their content and signs of illegality
from the context of the Big Data array of public services (information, reference, legislative,
methodological, law enforcement). The final algorithm of artificial intelligence is proposed
by the author in the generation of procedurally significant documents by neural networks
for the purpose of preventive response to the detected risks of corruption, preventing the
occurrence of adverse legal consequences, ignoring which the objectives are transformed
into the provision of evidence of the committed offence and determination of legal liability
measures, for their application by competent authorities and officials.

Keywords: anti-corruption, dissertations, publications, scientific research, RSCI,
methodology of scientific knowledge, ethics and motives of a scientist, corruption risks,
corruptibility, conflict of interest, procurement, predicate offences, prevention, legislation,
artificial intelligence, Dataset, GPT, Big Data, blockchain technology.
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AnHoTaums. CTaThs MOCBAIIECHA aHAJIU3Y U OLEHKE IPUKIIAJHON COCTOATEIILHOCTH
COBPEMEHHBIX OIYOIIMKOBAHHEBIX HAYYHBIX HCCIICOBAHUHN, IPEICTABICHHBIX B BUIC
JIMCCEePTAINH 1 CTAaTeH 10 aHTHKOPPYIIIMOHHOH mpobnemarnke. [IprBoauTes cTaTiCTHKA
WHIEKCUPYEMBIX ITyOIUKaInuil ¢ pacdeToM Kod((pHUIHeHTa BpeMEHHBIX TPYI03aTpar,
OTMEUAIOTCS MPOOIEMBI TaTEHTO00Pa30BaHUS PE3YIIFTATOB TEMATHUECKUX Pa3padoToK.
PaccmarpuBaroTcs 3THYECKHE U MOTUBALIMOHHBIE IPUHIIUIIBI, KOTOPBIMU PYKOBOACTBOBAIIUCH
YYCHBIE B IIPOILIOM, B AKCTPATIOJISIIINH Ha IPOOIEMBI COBPEMEHHOTO UM CJICTOBAHHMS.
B 37011 cBSA3M MILTIOCTPUPYIOTCS TUIIOBBIE HEOCTATKU HBIHEIIHUX aHTUKOPPYILIMOHHBIX
W3BICKaHUM, CBI3aHHBIC C YIIPOIICHHOH BEIOOPKOI METOIOB TIO3HAHUSI, OTPAHMYCHHOCTEIO
UCIIONB3YEMBIX SIMIMPUYECKHX JAHHBIX, HEKOPPEKTHBIM 3aMMCTBOBaHUEM I1IEPBOUCTOUHUKOB
3HAaHUH 1 OMMOKaMH YIIPaBICHUS TOHATHIHBIM aIlllapaToM, CXOJACTUKON COIEpKaHHs
paboT, OTCYTCTBHEM MEKIUCIMIUTMHAPHOCTH U MPUKIAHON 3HAYMMOCTH HCCIICIOBAHNH,
(opMaT30BaHHOH B HOPMOTBOPUECKUX MPEIIOKEHHSX, 9TO B CyMMe 00pa3yeT KPH3HC B UX
MIOJIE3HOCTH KaK JUISl FOPUINIECKOM HAyKH, TaK U MIPaKTHUKH. ABTOp 00pariacT BHIMAaHIe
Ha Pe3epBbl CTUMYJIMPOBAHUS AHTUKOPPYIILIMOHHBIX HAy4YHBIX pa3pab0TOK B BO3MOXKHOCTAX
HCIIOJIb30BaHUs TEXHOJOTUH UCKYCCTBEHHOI'O MHTEJUIEKTAa. DKCIIepUMEHTabHbIN
MIOJINTOH MX IPUMEHEHUS pAaCCMOTPEH Ha MpuMepe cephl 3aKyIoK, TIe GpukcupyeMbre
YUYEHBIMH UICHTH(PUKATOPE PUCKOB KOPPYIIIIUU MOTYT IPHOOPECTH TMPHUKIIATHON
XapakTep UCIIONB30BaHMs 0€3 yJacTHsI YeIOBeKa ISl ONMEPaTHBHOTO W MTOBCEMECTHOTO
UX BBIABIICHUS Ha OCHOBE PaOOTHI B3aHMOCBSI3aHHBIX OOJAYHBIX CHCTEM BBIUUCICHHUS
WX COIEpKaHUS U MPHU3HAKOB IIPOTUBOIPABHOCTH M3 KOHTEKCTa MAaCCHUBA OOIBIIIX
TAHHBIX ITYyOJUYIHBIX CEPBUCOB (HMH(POPMAIMOHHBIX, CIIPABOYHBIX, 3aKOHOTATEIIBHBIX,
METOJMYECKIX, IPAaBONPUMEHUTEIBHBIX ). VITOTOBEIN anropuT™M padoThl HCKYCCTBEHHOTO
UHTEJUIEKTa Npe/yIaraeTcss aBTOpOM B FeHEPUPOBAHUH HEHPOHHBIMU CETAMHU IPOLIECCYAIBHO-
3HAYUMBIX JIOKyMEHTOB JUIsl LieJIel IPEBEHTUBHOTO pearnpoBaHus Ha OOHAPYKEHHbIE PUCKU
KOPPYIILIMH, HE JIOITyCKAIOLIEr0 HACTYIIJICHUS! HeOIaronpUsTHBIX IIPABOBbIX I1OCIIEACTBHIMA,
MIPU UTHOPHPOBAHUH KOTOPOTO IIENU MPeoOpa3yroTcs B 00ecIeueHNe J0Ka3aTeIbCTB
COBEPLLEHHOTO BUHOBHOIO JI€SHUS U ONIPEIENICHUE Mep IOPUANYECKON OTBETCTBEHHOCTH,
JUIA UX IPUMEHEHMsI KOMIIETeHTHBIMU OpTaHaMH U JOJDKHOCTHBIMU JIMLIAMH.

KioueBble cii0Ba: aHTUKOPPYIIIHS, TUCCEPTAIINH, TTyOIUKAINN, HAYYHBIC HCCIICIOBAHMS,
PUHII, meTomomorust HAy4HOTO ITO3HAHUS, 3THKA U MOTHBBI YUEHOTO, KOPPYIIIMOHHBIC
PHUCKH, KOPPYIIIHOTEHHOCTh, KOH(IMKT HHTEPECOB, 3aKYyTKH, TIPEUKATHBIC HAPYIICHUS,

- 1164 -



Victor V. Astanin. Anti-Corruption in the Constraints of Natural and Incentives of Artificial Intelligence

IpeaypexIeHne, 3aKOHOAATEIbCTBO, €CTECTBEHHBIM HHTEIUIEKT, HCKYCCTBEHHBIN HHTEIIIEKT,
Dataset, GPT, Big Data, GiiokueiiH-TeXHOJIOTHH.

Hayunas cnenuanbsHocTh: 5.4.4 — conuanbHasl CTPyKTypa, COLMAIbHbIE HHCTUTYThI
U mpoueccsl; 5.1.4 — yronoBHO-IIpaBOBbIE HAYKH.

[urtuposanue: Actanun B. B. AHTHKOPPYIILHS B OTPAHUYCHHSAX ECTECTBCHHOTO U CTUMYJIaX HCKYCCTBEHHOTO
uHremekra. Kypu. Cub. gpedep. yu-ma. [ ymanumapnwie nayku, 2024, 17(6), 1163—-1173. EDN: VEVYDY

BeeneHue B mpoGiieMy HCCJIeI0BAHAS

CoBpeMeHHbIE BBI30BBI, KOTOPBIE CTOST
nepesl OTeYeCTBEHHOW HayKOW, B TOM YHC-
Jie IOPUINIECKOH, B CBS3H C MU(PPOBU3AIUCH
OOIIECTBCHHBIX OTHOIICHUN U MHTCHCHBHBIM
pa3BUTHEM TEXHOJOTUI HCKYCCTBEHHOI'O HHTEII-
JIEKTa 3aCTaBJISIIOT 3alyMaTbcs 00 U3MEHEHU U
MTOJIXOOB K MCCIIEAOBAHISM B cpepe MpOTH-
BOJICHCTBUS KOPPYILIUU U OXKHUIAEMBIM OT HUX
MIPUKJIAJJHBIM Pe3yJIbTaTaM.

KonTeHnT-aHanus MacCUBOB IUCCEPTALIMIH,
pasMereHHbIX Ha mopTaie BAK MunoOpHay-
ku Poccum, CBUIETETBCTBYET O HEOBIBAJIOM
MPUPOCTE YHUCIA MPOBOAMMBIX HCCIEIOBA-
HUHU 0 aHTHKOPPYIIMOHHON TemaTuke. Tak,
3a nocinenuue 10 jer 3amumieHo cseiire 80
COOTBETCTBYIOIIUX nuccepTanuii (3/4 u3 ko-
TOPBIX IO FopuanYeckuM Haykam) (Vy'sshaya
attestacionnaya  komissiya ~ Minobrnauki
Rossii, 2013-2023). Takue mokasaTeid Ipo-
HU3BOAUTEIIBHOCTH HAyYHOT'O TPy/ia HE CI0XKHO
BBIPA3UTh B COOTHOIIEHUH KOJIMYECTBA padoT
B KaJICHJAPHOM MCUMCJIEHMM — KaXKaas HOBas
IUCCepTalnsl B MPEICTABICHHON BBIOOPKE 3a-
IIuImaeTcs pa3 B 1Ba mecsna. [lyonnkanmnon-
Hasg aKTUBHOCTH I10 YKa3aHHOI TeMaTuKe BIIie-
yaTisieT ancsiom. Onupasick Ha nanusie PUHII,
B nieproz ¢ 2013 mo 2023 roasr HHIAEKCUPOBAHO
6osee 5000 HayuHBIX cTaTelt u cBbime 300 ux
COOPHUKOB, TIOCBSIIICHHBIX Pa3HBIM IpoOIIe-
MaM U 3aJjauaM IPOTUBOACUCTBUS KOPPYILUU
(Rossijskij indeks nauchnogo citirovaniya,
2013-2023). Ilpuberas k mpocTeiimeMy Ma-
TEMaTUYECKOMY PacyeTy, MOXKHO YCTaHOBUTH
y’Ke eKEITHEBHYIO dKCIIOHEHTY YHCIa Oy 0IIn-
KOBAaHHBIX Hay4HBIX CTaTel B CTENEHU CYTOK
0,7).

Bonbiioe Konum4ecTBO H3JaBaeMbIX pa-
00T TPaJUIIMOHHO MPOSIBIISIETCS B OTHOIICHIH
aKTyaJIbHbIX T€M, K KOTOPBIM, HECOMHEHHO,

B COBPEMEHHBIH MMepHoa OTHOCUTCS aHTHUKOP-
pynuus. Takue TeHIeHIIMU 3aKOHOMEPHO OJa-
rONPUATCTBYIOT HAKOIJICHUIO U NIepeiaye 3Ha-
HUM, 000TamanT CBOCH HOBHU3HOW HAyYHYIO
CHeLMaJIN3aliIo, HO JOJDKHBI €Ille U Ipoay-
OUPOBATh MPAKTUIECKYIO UX 3HAYMMOCTb, 00-
pPa30BbIBaTh pe3yJbTaThl HMHTEIEKTYaJIbHOM
JESITeIbBHOCTH, BO3MOXHBIE K MPUMEHEHUIO.
31ech BO3HMKAET BOIIPOC — MOXKHO JIM B IIpa-
BOBBIX HAy4YHbIX HCCJIEJOBAHUAX INPUUCKATH
Takue pe3yibrarsl? Kak npaBuiio, Hemarepu-
aJpHOM (OPMOI BO3HATPAXKICHHS aBTOPOB
pa3paboTOK BHICTYIAET NMAaTEHT, [0y YaroIuii
pEeAKOe BOIUIOIIEHUE B LUKJIE IOPUANYECKUX
oTpacineit Hayku. Ecimu o0paTuThes K JaHHBIM
PUHIL 06 m300pereHusx B 00JacTH paccMa-
TPUBAEMbIX TEMAaTHYECKUX HAy4HBIX pa3pa-
0OTOK, TO B HCCIICNYEMBIH IIEPHOI BCTPETHM
JUIIG ONMH (DaKT PEeTUCTPAlliU MATeHTa, 00b-
€KTOM KOTOPOI'O SIBJISIETCS MYJIbTUMEIMUMHAS
MpEe3eHTaLUSL.

KOHIIeHTOJ'IOFH'-leCKHe
OCHOBAHHSI HCCJIEIOBAHUS

Yro ke CcTUMyIupyeT myOIHKaTopoB
Ha TMPOBEICHNE aHTHKOPPYIIUOHHBIX HCCIIe-
JOBAaHUH U KaK OIEHWBAThH PE3yIBTaTUBHOCTH
UX pa3paboTok B 3Toi obmactu? MoxHO nipea-
MOJIOKUTD (THIIOTE3a), YTO BO BCEX 3aJaHHBIX
BOIIPOCAMU CITyYasiX, )KEIaHHBIM ISl aBTOPOB
CTaHOBHTCS IPHOOPETCHUE CTATyCa CBEIYIUX
B aKTyaJbHOH mpoOieme, a OIMyOJIMKOBaHUE
HAYYHOH CTaTBhH IO HEH SBIISIETCS] CAMOIIEIEIO,
KOTOpasi ITO3BOJSICT OOPECTH IHTHPYEMOCTH
U aKaJeMHUYEeCKyI0 y3HaBaeMOCThb. [[is mpo-
T'PECCHBHOTO Pa3BUTHS HAYKH B IEJIOM, IIPU
TEOPETUYECKON oOIepeskaromeii pa3paboTke
aKTyaJbHBIX BOIPOCOB IPAKTUKH, aBTOPCKHH
BKJIAJ] 10 ATOMY IIOBOIY CIEOyeT IIPUBET-
CTBOBAaTh U TONJCPKUBATH, HO OLICHUBAS €TO
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HE TI0 YHCITYy TyOnWKamumi u WHPOPMAaLHUH,
B HEll OIMICAaHHOH, a IT0 Ka4eCTBY PE3yIHETaTOB
B HUX M BO3MOXKHOCTH HX IIpUMEHEHUs. Bechb-
Ma IIPUMEYaTeIbHO B ATOH CBS3H 00pa3HOE 3a-
Meuanue A. DWHIITEHA, KOTOPBIA pa3MBbIII-
JICHUS O MOTHUBAX 3aHATHS HAYYHBIM TPYIOM
MIPEICTaBUII B KATCTOPHUSAX IBYX THIIOB JIFOICH:
«Xpam HayKH — CTPOCHUE MHOTOCIIOKHOE. Pa3-
JUYHEI pedbIBaroIue B HeM o, HekoTo-
pBIC 3aHUMAIOTCS HAYKOH C TOPABIM 4yBCTBOM
CBOETO HHTEJUICKTYaJILHOTO IIPEBOCXOJCTBA;
IUTSL HUX HayKa SBISCTCS TEM IOAXOMISIIAM
CIIOPTOM, KOTOPBIH JTOJKEH MM JaTh MOTHOTY
JKU3HU U YIOBJICTBOPEHHUE YeCTOTI00NT. Moxk-
HO HAWTH B XpaMe M JPYTUX: IUIONBI CBOHX
MBICTICH OHHM IPUHOCST 31IECh B JKEPTBY TOIBKO
B yTwiHTapHbIX neisax» (Einstein, 1967: 40).
[Ipy BHUMATETBHOM MPOYTCHHUU pPaA3MBIII-
JeHuH, OOHApy)XHM pa3AejeHHe MOTHBOB,
a He THIIAa YUYCHBIX, OOIMINM 3HAMEHATEIIeM IS
KOTOPBIX CTAHOBHUTCSI pPe3yJbTaT HAyYHOTO
Tpyxa. OIHAKO YBEPEHHOCTH B MPEIJIOKCH-
HOM TIOCTYJIaTe, OOBSCHSIONEM MOTHUBBI 3aHSI-
THUS UM, TIPEICTABISCTCS 36I0KOM.

B coBpeMeHHOCTH 3aMETHBIM CTAaHOBUTCS
OTXOJI OT KOHLIENTYaJIbHBIX ITOIX00B, OPHEH-
THPYIOIINX Ha MPaKTHKO-OPHEHTHPOBAHHOE
Ha3HAUCHHE HAyYHBIX wHccienoBannil. Kon-
TpacT MEXIY MPEKHUM W HBIHCITHHM CYyIIe-
CTBOM TaKoOd HEOOXOAUMOCTH pasuteneH. s
9TOT0, C OTHOW CTOPOHBI, IOCTATOYHO MIPHHSITH
BOo BHMMaHue MeTaganubsie PUHI] B cooTHO-
IICHUW KOJIMYEeCTBA MyOJINKAINN U TTaTEHTOB,
OyIb TO O AaHTHKOPPYNIIHOHHOW WM HHOH
TeMaTHKe OOMICCTBEHHBIX HAYK, a C IPYTrof —
BCIIOMUHATH  CYXXACHUS OHITUKJIONECIUCTOB
1 YUYCHBIX CBOCH OTpaciii 3HAHWIA, H3/1aBHA 3a-
JABITUX METOIOJIOTHIO TaKUX TTOAXOM0B. [y
HCKJTIOUCHUS HECTIPABEIIMBOTO 3a0BEHUS 3a-
BETOB MPEAIICCTBEHHHKOB OOPAaTUMCS JIHITHh
K HEKOTOPBIM aCIeKTaM MX KOHIICNTYaJIbHOTO
BHJICHUSI 00CCIICUCHUS Pe3yIbTaTHBHOCTH Ha-
YYHOTO IMO3HAHUS, HEHUCTIONHEHHEM KOTOPBIX
CTpajgaroT, B YaCTHOCTH, COBPEMCHHEIC aHTHU-
KOpPYIIIMOHHBIE HccienoBanus. J[ocTaToqHO
OyzIeT IByX aBTOPUTETHBIX TTO3UIIHH.

®. boKoH B cBOEH OJIMCTATEIIBHON paboTe
«Benmukoe BoccTaHOBICHHE HAayK», IMpHOerast
K aJUIeropusiM, 0OOCHOBBIBAJ 3HAYCHUE TOKa-
3aTeIHHOT0 HAYYHOTO ITOIX0/1a, NCKITI0YaOIIe-

r'o CXOJACTUKY (OCHOBAHHYIO Ha OTBJIEUEHHBIX
paccy’kJIeHusX), KOTOPOH MPOTUBOIOCTABJIEH
palMOHANBHBIM ONBIT M Hay4HbIE HCCIEN0-
BaHUS B TPEOOBAHUIX UX PE3yJbTaTUBHOCTU
(Bacon, 1977: 57-59).

OTCYTCTBYIOIIYIO  MEXIUCLUUILIMHAD-
HOCTb TEOPETHUYECKUX MCCIEJOBAHUM CBOEro
BpeMeHHM 3aMeTusl D. DHrenabc, NpeaokuB
MIPUHLUI KOOPJAUHALMHU HAYK, CJIEIOBAaHUE KO-
TOPOMY BIIOCJIEACTBUH IPUBEJIO K MOSBICHHUIO
MEePCIEKTUBHBIX O0NacTel, 00BbEeIUHSIOMINX
HECKOJIBKO paHee pa3o0IIeHHBIX OTpacieit
HAay4HOI0 MO3HAHMS B NPHUKJIAJHOM HX 3Ha-
YeHWU (IICHXONMHTBUCTHKA, WH(QOpPMaTHKA
u ap.). IlpyyeM xoopauHanus HayK MOHHMa-
Jach He MPOCTO KaK BHELIHEE COIOJIOKEHHE
MEeXAy HHUMH, OCHOBAaHHOE Ha CTbIKE U Iepe-
IJIETEHUU 3HAHUU, a KaK IpOLecc pa3BUTHUS
KaXkJI0M U3 HUX, KOTJ]a Iepexo/ibl MEX 1y Hay-
KaMH 00pa3yioT (GopMy IBIKEHUS, TAE BHICO-
Kast hopMa pacKpbIBaeTCsl yepe3 MO3HAHUE ee
CBSI3U C YCJIOBHO HM3IIMMH, U3 KOTOPBIX OHa
F€HeTUYECKH BO3HMKJIA U KOTOPbIE OHA COZEp-
KUT B ceOe kak mogqunHeHHble (Engel’s, 1982).
3aMBICIIOBAaTYIO Ha IMEPBEIM B3I QOPMYITY
@. DHrenbca MOXKHO IpPEACTaBUTh HAa INpU-
Mepe aHTUKOPPYIIINH, TOAe BBICHICH (HOopMOi
ee JIBI)KeHUs (pa3BUTHUS) CTAHOBUTCS HMCKYC-
CTBCHHBIH MHTEJUICKT, COCAUHSIIOMUN Kudep-
HETUKY U JIMHTBUCTHUKY, KOTOpPbIE COOTHOCAT
B cebe MEeTONbI HayYHOTO TI03HAHM S, OCHOBAH-
Hble Ha CUCTEMHOM aHaju3e U MOAEIUPOBa-
HUU JaHHBIX Pe3yJbTaTUBHBIX HCCIIETOBAHUN
MPOSIBIIEHUN KOPPYILIUU U CBA3aHHBIX C HEU
MIPEIUKATOB.

MexaHu3M TakKoro MpPHUKJIATHOIO Coe-
IUHCHUS HE MOXKET OBITH OOecIedeH JHITh
€CTCCTBEHHBIM HHTEJUIEKTOM, 0€3 HCKYyC-
CTBEHHOI'0, OCHOBAHHOTO Ha YEJIOBEYECKUX
BO3MO)KHOCTSIX HaMSTH OTHOCHTEIBHO OOIb-
IIUX JaHHBIX. B 3TON CBSI3M OpOpOYECKON
MpeATeyeil Mo OTHOUIEHHIO K COBPEMEHHOMY
Pa3BUTHUIO HCKYCCTBEHHOI'O MHTEJIJIEKTA B 00€-
CHEYEHUH NPUKIIAJHOTO 3HAUYEHUS HAy4HBIX
HCCIIEIOBAHUN CTalll HJEM YIOMHUHAeMOI'0
Boie @. bakoHa 0 HEOOXOUMOCTH UCCIEN0-
BaTh UCKYCCTBEHHYIO aMATh U TO, YTO € HO-
MOTaeT, «BO3HOCS €€ BBICOKO HaJl €CTECTBEH-
veiMu cminamu» (Bacon, 2004: 126). Dtot
TE3UC CIYXUT IpPUEMJIEMBIM OOOCHOBAaHHEM
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aKTYyaJIbHOCTH Ha3BaHUs HACTOSIIEH CTaThy,
MIpUHUMAas BO BHUMAaHHUE HE TOJIBKO OIpaHuye-
HHUSI, HO U CTarHalui0 €CTeCTBEHHOTO MHTEI-
JeKkTa 0e3 MCKYCCTBEHHOI'O B COBPEMEHHBIX
AQHTUKOPPYNIHOHHEIX pa3paboTKax, HAyTHOE
Ka4eCcTBO KOTOPHIX 0000IIEHHO HILTIOCTPUPO-
BAHO HIDKE.

IHocTanoBka npodaemMbl

OTMmeuaemMoe OOHMITHE MHOTOCTPAaHUTHBIX
JUCCEPTALMOHHBIX HCCIIEAOBAHUN, a TaKKe
nyOJMKaui M0 aHTUKOPPYILMOHHOW Tema-
THUKE 3aTpyJHsAET OINEepPUPOBAHUE KOHKPET-
HBIMHU TEKCTaMHU U TMOJOKEHUSIMHU B HUX, IS
ONMCAaHUSI UX YSI3BUMOCTH B KPUTEPHUSIX aK-
TyaJbHOCTH, IPAKTUYECKOH 3HAUMMOCTH, HO-
BU3HBl U MEXAMCUUIIMHAPHOCTH. [lomMumo
3TOro, N30paHue KOHKPETHBIX TPYJOB JUIS HO-
JOOHOIO aHaju3a MOXKET I0Ka3aThCsl CyObek-
TUBHBIM B UX BBIOOpE, @ IOTOMY HEOTHUHBIM.
[IpuHuMas BO BHUMaHUE 3TH O0CTOSTEIBCTBA,
[IO3BOJIUTEIBHO, HO HCKJIIOUUTENIBHO IS Lie-
Jel HaCTOSIICH paOboOThI, UCTIONB30BaTh METO]
0000IIeHNsT YacThIX HEIOCTATKOB KadecTBa
Hay4YHbBIX aHTUKOPPYILUOHHBIX U3BICKAaHUH.

Urak, Hepenku ciayyau €IUHUYHON My-
OnmuKanuu ¢ OOMIBHBIM BHYTPEHHUM IIHTH-
pOBaHUEM MPEAIIECTBYIOMINX HAyUYHbIX padoT
IpH  JaJbHEHIIEM OTCYTCTBHH pa3paboTKu
TEMbI aBTOPOM, KOTOPBII €€ NOArOTOBHII. DTO
OJIMLIETBOPAET KApTUHY CXOJACTHKH, OTJIHU-
YUTEIbHBIMU YepTaMU KOTOPOH CO BpeMeH
CpenHeBEeKOBbSl BBICTYINAIOT JIOrMaTUYECKUE
U CKPYIYJIE3HBIE PACCYKICHUS, COIPOBOXKAA-
eMble 00s13aTeNbHOM KyJIbTYpOH LHUTHPOBA-
HUSI, TPOU3BOASAIINE CYMMapHOE H3JI0KEHHE
M3BECTHBIX IOJIOKEHUH MO HM30paHHOH Teme
(Averincev, 2010: 412).

TakuMU  TOJIOKEHUSAMH, KOUYIOIUMHU
U3 OAHOM nyOiauKauuM B JAPYTY0, Hampu-
Mep, SBISIOTCS CIEAYIOUINE: CIOBO COrruptio
B IIEpEBOJE C JIATBIHU O3HAYAET «Pa3jioKe-
HUE, Topyay; SAJIpOM KOPpPYILHUHU BBICTYIA-
IOT MPECTYIJIeHUS Aa4d U TOJIYy4YeHUs B3AT-
KU, OBITOBasT KOPPYNLHS MPOSBISCTCS IIPU
B3aUMOJEHCTBUM TI'PAXKJAH M YUMHOBHUKOB;
6oppba ¢ KoppynIuend TpeOyeT yKEeCTOUCHHUS
Haka3aHus. [IoMUMO 3TOro, €cTb U KOHKpET-
HBIe OJY)XIAaromue TE3WUChl, ITHTHPYEMBIe
HE [0 MEPBOUCTOYHUKY (BBUIY PEIKOCTU

€ro M3JIaHUus U OTCYTCTBUA IMYOIMYHOIO MU
OUPPOBOTO TOCTyNa K HEMY), a OCHOBAaHHBIC
Ha CChUIKax, B3fATHIX B TPyJAax HCCIEIOBaTE-
neil. Ilpu aToM, He 0o0nanast 3HaHUEM HCTHH-
HOT'O COJEpP)KaHUs TaKoro Te3uca, OH BOCIPO-
M3BOAUTCS 10 BTOPUYHOMY HCTOYHHUKY, YTO
KBATHDUIIUPYETCS KaK HEKOPPEKTHOE 3anM-
CTBOBaHME Kak MUHUMYM. Hepenko sTo xaca-
€TCSl UICTOPUKO-apXUBHBIX IOJIOKEHUH, paHee
OTKPBITHIX MPEILIECTBEHHUKAM CO CChLIKaMU
Ha OpUTMHAJ JOKYMEHTa (aKT, U3JJaHue), KOTO-
pBIC TIPUCBAMBAIOTCS «aBTOpaMm» 0e3 yKasa-
HUSI Ha TPy, B KOTOPOM CCBLIKA COJIEPIKUTCS.
Spkuil npuMep TOMY THUPaKMPOBaHUE B CO-
BpPEMEHHBIX paboTax Te3mca o ToM, 4To B Poc-
CUH, TEPMHUH «KOppynuus» BBed A. 5. DcTpuH
B CBOEH paboTre «B3aTouHnYIecTBOY, H3NaHHOH
B 1913 rony. IIpuyem mocTtpaHWdHAsT CCHIIKA
9acTo HE MPUBOAUTCA. JJocTaTO9HO 0OpaTUTh-
Cs1 K DJIEKTPOHHBIM OUOJTMOTEKaM My OIUKaIHi
uin ke MHTepHeTy, 4TOOBI IpU ITIOMOIIH T10-
HCKOBHKA OOHAPYKUTHh U30UTOCTH ATOTO TE3HU-
ca B pa3HBIX IMyONUKanusx. VpoHHS coCcTOUT
B TOM, YTO OH NPUOOpEN IeKYypHbIe CBOHCTBA
YIOMUHAHHS TOCJIe W3IaHUS MOHOrpaduu
aBTOpa HACTOSIIEH CTaThH, OITyOJIUKOBaH-
HOM MMOYTH 74 BEeKa Ha3al, B KOTOPOU BIIEpPBbIE
1 OBLJIT BBEICH B HAyYHBIX 000pPOT HA3BAHHBIN
Tpya A.Sl. DcTpuHa U TaHHOE MM Ompesere-
HHUE TepMHUHa «Koppyniusy» (Astanin, 2003: 5).

[ToMHMO NPOYETO OCHOBHBIE MapKePHhI CO-
BPEMEHHBIX aHTUKOPPYILIUOHHBIX U3bICKAHUI
KPOIOTCS HE TOJIBKO B TEOPETUUECKOM KYJIBTH-
BHPOBAaHUHU (POPMYIBI «HOBOE — JABHO 3a0BI-
TO€ cTrapoe». B nuccepTallMOHHBIX aHTUKOP-
PYHIMOHHBIX HCCIEIOBAHUSAX MEHHCTPUMOM
U JJa)kKe PUTYaJIbHBIM CTAHOBUTCS aBTOPCKOE
(bopMyITHpPOBaHHE OHATUH «KOPPYIILIHSD WITH
«IPECTYIIEHUS KOPPYNLIMOHHON HalpaBJieH-
HOCTU». B mociienneM ciydae HOBHU3HA Ipej-
JaraeMbIX JeOUHUINHA MTOTydaeT BHIPaKCHHE
B PEKOMEH/IAIIUH JIOTIOJHUTEINBHEIX KBATH(H-
LUPYIOIIUX 3JIEMEHTOB JCSIHUS, BEIPAKEHHBIX
B BHJIE NIOJYUYEHHBIX OT €ro COBEpPLICHUS IO-
MHUMO HUMYIIECTBEHHbIX, HEHMYIIECTBEHHBIX
BEITOJl, OO CyOBEKTOB, MX H3BJICKAIOUINX.
[IpakTrueckas 3HaUUMOCTh MOJOOHBIX IOJO-
KEHUM COCTOUT B PEKOMEHAALUAX 10 JIOMOJI-
HEHHUIO BEJOMCTBEHHBIX aKTOB, OIpPENEJIsIO-
LIUX IIPaBUJIa ydeTa IpecTyIJIeHUH 11 nenei
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BEJCHMS CTATHCTHKHU. B 4aCTHOCTH, TAKUM aK-
TOM SIBJISIETCS YaCTO JOIOHIEMOE U U3MEHsIE-
Moe Yka3aHue [ eHepanbHOU npoKypaTypsl PO
Ne 11/11 u MB/I, Poccun Ne 1 ot 17.01.2023 1.
«O BBezeHWM B JACHCTBUE TIepeyHEH cTaTel
YronoBHoro konekca Poccuiickont @enepannu,
HCTIOJB3YEMBIX TIPH (HOPMUPOBAHHM CTATH-
CTHYECKON OTUYETHOCTHY». MEXTy TeM 3HaAKOM-
CTBO C TIOJIOKCHHSIMH JIHCCEPTANNN B YacTH
anmpobaum WX pe3yNbTaToB HE OTpa)Xkaet
(hakTOB BHEJPEHUS MpeIiaraeMbIX PEKOMEH-
JIAIUH, 9TO MO3BOJISIET CYJUTh O CYry0o Teo-
pEeTHYECKOM M BPEMEHHOM XapaKTepe MX ak-
TYaJIbHOCTH, OTPAaHUYCHHOM JIUIIb ITEPUOJIOM
MMyOIUYHON 3aIUTHI HAYYHOTO MCCIICOBAHUS
(Onufrienko, 2015; Shurpaev,2021).

MHorue Hay4YHbIe TyOJUKAIIMH — CTaThH
Ha aHTHKOPPYIIIMOHHYK) TEMaTHKy HW300H-
JYIOT PErHOHAIBHBIM acCIeKTOM OCOOEHHO-
CTel, a B CBOEM Ha3BaHUU COJCPKAT JACKYP-
HBIE 110 aKTyaJbHOCTHU KJIIOYEBBIC CIIOBA, KaK
TO: «yT'PO3bI», KIPOOIEMBI» HIIH «BOIPOCHD»,
KOTOpBIC TI0 CYIIECTBY TPeOYIOT BOBCE HE Iie-
pudepuitHoro pemenus. [Ipu 3TOM HUYTOKHO
MaJIbIM SIBJISIETCS KOJWYECTBO HAYYHBIX pas-
paboOTOK | CTaTeH, UM MOCBAICHHBIX, TPETYC-
MaTpPUBAIONTUX MEXKIUCIUTLTHTHAPHBIA TIOJIXO/T
K PEIICHUIO JICHCTBUTEIBHBIX YIPO3, IPoOIeM
H BOIIPOCOB.

MeTtopmosiorus

[IpumeuaTenbHO, YTO METONOJIOTUS pe-
LIEHUS MPaKTUKO-OPUEHTUPOBAHHBIX 3aj]ay
AHTUKOPPYTIIHOHHBIX pPa3paboToK TpedyeT
OLIEHKH JOCTAaTOYHOCTU U JIOCTOBEPHOCTH Me-
TOJIOB, KOTOPbIE UCIIOJIb3YIOTCS IPU IOATOTOB-
K€ COBPEMEHHBIX TEMaTHYECKUX H3BICKaHUM.
OcTaHOBHMCS Ha HEKOTOpbIX. Tak, BO MHO-
FUX JUCCepTalUsIX HEpPeAKOo s 3aJaHHBIX
LHejged Io3HaHUs 3aJeHCTBOBAaHHBIMHM OKa-
3BIBAIOTCSl METOJ MHAYKIHH U (OpPMaIbHO-
FOPUANYECKUI TOJIXOI.

Bonpoc o menecoobpa3HOCTH NpuUMEHe-
HUSI UHAYKLUU J1J15 TO3HAHUS CIIOKHBIX SBJIE-
HUM, K KOUM OTHOCHUTCS KOPPYILIUS BO MHOXeE-
CTBE U3MEHYMBBIX MPOSIBICHUM, 1 BEIPAOOTKE
KOHKPETHBIX UM Mep NPOTUBOIACHCTBUS OT-
magaer caM co0oi IpH PacCMOTPEHUHU COOep-
JKaHHS dTOro Merona. B obobmenHoOM conep-
JKaHUU M3JaBHA MpeajiaraeMblX OIpeesIeHui

OTEYECTBEHHBIMH U 3apyOeIKHBIMH METO/I0JIO-
raMy HayKd WHAYKIHUS TPEICTAaBICHA B BHUJIE
HJIeaTM3UPOBAHHBIX PACCYXJICHUH, OCHOBaH-
HBIX Ha PACCMOTPEHHUH YaCTHOTO, PE3yJIbTaThI
KOTOpPOIO MEePEHOCSATCsT Ha oOlliee sBJICHUE,
BBICTYNAsi CYXJICHHEM MHOKECTBEHHOCTH
(Rutkovskij, 1956; Wright, 1957: 77-80). Hc-
MOJIb30BaHKUE METOJa OCHOBAHO HA JOrajikax
U TPEANOJIOKCHUSX, HYXIAIIIUXCSI B MHO-
FOKPATHBIX OJKCIIEPUMEHTAaX, U B TaKOM CO-
JepKaHUKM OH B OOJblIeil Mepe mnpueMieM
JUISL €CTECTBEHHBIX HAyK, HO HE COIMATIBHBIX
u npaBoBbiX. OHAKO B KOHTEKCTE Lieiei mo-
CIICYFOLIEr0 COJCPIKAHUS HACTOSAIICH CTaThH
Ba)XHO OTMETHTb, YTO JIISl aHTHKOPPYIIIHOH-
HBIX UCCIIEI0OBAHUIT METO/I MH/Ly KIIHOHHOM JI0-
FHKH MOXET OBITh pe3yJIbTaTHBEH. DTO Kaca-
€TCs CIy4YaeB ero MPUMEHEHUS B IIPUKJIIATHBIX
CHCTeMaxX MAIIMHHOTO OOYYeHHs, KOTOpbhIC
MO3BOJISIFOT aBTOMATHUYECKH OPOXKAATH THUIIO-
TE3bl O MPUUYUHAX, IPECTABIISIFOIINX O0HADY-
JKEHHOE CXOJICTBO B 3MITUPUYECKUX TAHHBIX
(Gaek, Gavranek, 1984: 36-39). B Hamem ciy-
4ae 3TO CTATUCTHKA, KOPPYIIHOTEHHbIE HOP-
MbI, ah(OUINPOBAHHBIC CBA3U B OTHOIICHHSIX,
KOPPYTMIUOHHbBIC IPENKATHBIC HAPYIICHHSL.
DopMaNbHO-FOPUAMYCCKUN TTOIXOM IS
[PABOBBIX HCCICAOBAHUN MOIXO/SIINMN, He-
CMOTpsSl Ha IPEoJI0eBaeMble COBPEMEHHbI-
MH YYCHBIMH KPUTHYHBIC €ro MO3UIIHH, 3a-
JIAHHBIC OCHOBOIIOJIOKHUKOM HOPMATHBU3MA
I'. Kenb3eHOM B HJEAX OCBOOOXKICHUS IpaBa
OT BCEro COIHAJBHOTO CYIIEro M PeajbHOCTH
(Napalkova, 2018: 8-9). [lns 3amady KpuMU-
HOJIOTHYECKH 3HAYMMOIrO TMO3HAHUS KOPPYTI-
uu 1 3GPEKTUBHBIX MEP MIPOTHB MHOXKECTBA
€e NPOSBICHUI U OCOOCHHO HOPMATHBHO-
00YCJIOBJICHHBIX, KOTOPbIE BBIpaXKeHbI B (e-
HOMEHE KOPPYIIHOTEHHOCTH, 3TOT METO[
0c000 TiieTeH. BO3HHMKAET Haxe KOJTH3HS
3a]a4 U METOJa, YYUTHIBAsSI, YTO UCXOIHAS €rOo
CYLIHOCTh OCHOBaHa Ha IPABHJIaX TOJKOBAHHSI
M OLCHKH HOPM B abCTpParupoBaHHU OT CO-
[UAJIBHBIX, YKOHOMUYECKUX, MOJUTHYECKHX,
KYJBTYPHBIX, MPAaBOBBIX W HHBIX SIBICHHH,
KOTOpBIE MOT'YT OOYCIIaBIMBATH KOPPYIIIHIO.
B Takoif KOHCTPYKIMU TOHUCK 3()PEKTHBHBIX
AHTUKOPPYIIUOHHBIX PEIICHUA Ha OCHOBE
(OpMaTbHO-FOPHINYIECKOr0 METO/a CTaHo-
BUTCS HE TIPOCTO HEBO3MOXKHBIM, HO M KOHTP-
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MPOJIYKTHBHBIM, BEJAYIIHM K JIOKHBIM LIEISAM
WITW Ke HJeadu3My. DTa mpodiieMa IposBIIs-
€TCS B aHTHKOPPYIITHOHHOMW IKCIEPTU3E «Ka-
OMHETHOTO» peXUMa, KOTopas IPOBOIUTCS
0e3 ydera BBISBISIEMOUW KOPPYIIIHOTCHHOCTH
HOPM, BOIIJIOIICHHBIX B JCSTHUSX.

DddexkTuBHAS MeTOMONIOTHS Obecreye-
HUSI TPAKTHKO-OPUECHTHPOBAHHBIX HCCIIEI0BA-
HUH ¥ pa3paboToOK B 001aCTH aHTHKOPPYIITUN
Ha COBPEMEHHOM 3Tarie HE MOXET OOOWTHCH
0e3 HCKYCCTBEHHOI'0 HMHTEJICKTA. 3aKOHO-
natenbHoe omnpenencHue (Ukaz Prezidenta
Rossijskoj Federacii, 2019) ero Bo3amoxHocTeH
o0paTuM K aHTHKOPPYMIIMOHHBIM pa3padoT-
kaM. TaKoBbIE MOT'YT CTPOUTHCS Ha KOMILIEKCE
TEXHOJOTMYCCKUX PEIICHUH, UMUTHPYOIIHX
KOTHUTHBHBIC (DYHKIIMH YEJIOBEKa, OCHOBAH-
HBIC Ha MTOWCKE M BBISIBJICHUH KOPPYITIIHOHHBIX
PHUCKOB, KOTOPBIE JTAIOT Pe3yJIbTaThl Pearupo-
BaHUS, COMOCTABHMBIC WJIU IPEBOCXOJISIIHC
BO3MOKHOCTH MHTEIJICKTYaTbHOHN JeATEeIbHO-
CTH 4YeJIoBeKa, 0e3 XapaKTepHBIX I Hee W3-
JICPIKEK (3aTpaT BpeMeHH, TPHOOPETEHUS OITbI-
Ta, JONMYIICHUsI ONTHOOK U CYOBEKTUBHOCTH).
JlocTaTOYHBIM JJIS1 ATOr0 TEXHOJIOTMYECKHUM
KOMIUJIGKC TpeOyeT CO3/JaHHs, BO-TIEPBBIX,
HHOOPMAIIMOHHO-KOMMYHHKAITHOHHOW ~ HH-
(bpacTpyKTypbl, MO3BOJISIONICH HCIIOIH30BATh
CEPBHCHI 00PaOOTKH JaHHBIX IO aJITOPUTMAaM,
3aJIaHHBIM HUCCIIC/IOBATENIEM, a BO-BTOPBIX,
MPOrpaMMHOT0 00ECIICYCHUS MTPOIIECCOB TIPH-
HSITHS PENICHUM, HAXOJAMUXCS TOA KOHTPO-
JIEM YeJIOBEKA.

OocyxneHue

[lpuHIMOHAIEHO  HOBBIM  MOAXOAOM
[0 BBISBICHUIO M YCTPAaHCHHIO PHUCKOB KOp-
PYIINA, OCHOBAHHBIM Ha TIPUMCHEHUH HCKYC-
CTBCHHOT'O HHTEIICKTA, MOKET OBITH OTMEUCHA
cdepa 3aKyIoK, KaKk HaudoJee OIBEepIKCHHAS
TaKUM pHUCKaM, TPOXYIHMPOBAHHBEIX MHOXeE-
CTBOM TIPEAMKATHBIX HapymeHuid. Paccmo-
TPHUM PsIJ U3 HUX, IPEXK e YeM IIePEHTH K OITH-
CaHWIO BO3MOXXHOCTEH pearnpoBaHUS HAa HUX
CHJIAMH HCKYCCTBEHHOT'O HHTEJUICKTA.

1) Puckm KOppyHIHOHHOTO CrOBOpa
MEXIy MPEICTABUTEISIMH 3aKa3dhKa W HC-
TIOJTHUTENST BBIAACT HAJIWYNE B TEXHHYECKOM
3alaHUN TPeOOBaHUS HEOOOCHOBAHHBIX CBH-
JICTEIBCTB WIIM HE0OsS3aTeNbHBIX cepTH(UKA-

TOB — O Ka4e€CTBE MPOM3BOJAMMON MPOIYKIIHHI
(OKa3pIBa€MBIX YCIIYT) WUJIH X COOTBETCTBUU
periiaMeHTam, MPUHSITHIM CaMOPETYIUPYEMOit
opraHusaiueil, 00beTUHSIONMECH TOTECHI[HATb-
HBIX TIOCTABIIUKOB. Bhiaua Takux ceptudu-
KaTOB JIMMUTHPOBAaHA TIOPOM OJHUM DIK3EM-
TUISIPOM, KOTOPBIM CTAaHOBHUTCSI IIPOXOJIHBIM
OHJIETOM CyOBEKTa, €ro TIOJTYUHBIIETO JJIS 1O~
Oellbl B 3aKyTIKe, TEXHHYECKOE 3aJJaHue KOTO-
poii mpeaycMaTpUBacT HaJIUYHe TPpeOyeMoro
MOJITBEPKICHUS (HE00A3aTeIbHOIO TI0 3aKO-
HY). B pesynbrate o0iiagaTellb AMHCTBEHHO-
ro ceprtuukara CTAHOBUTCS CIMHCTBCHHBIM
YYaCTHUKOM 3aKymnkd. [lociencTBusi Takoro
MPEUKATHOTO HAPYIICHUS TONYyYaloT BbIpa-
JKEHUE B COBEPIICHUH KOPPYHIIMOHHOU CJIE-
KU, CTaBIIEH BO3MOXHOU OJarojaps HEKOHKY-
PEHTHBIM YCIIOBHUSIM MPOIEAYD 3aKYTIKH.

2) IlpeamkatHbIM KOPPYIIIHOHHBIM
JISSTHUEM SIBIIICTCSI HapylIeHWE pacuera Ha-
YaJbHOM MAaKCHUMAaJIbHOM IIEHBI KOHTPAKTa,
P KOTOPOM HM3HAYaIbHO ONpe/eJeHHas 3a-
Ka3uMKOM aHOMaJIbHO HH3Kash IieHa padoT
(ycnyr), Oynydd HE TPHUBIICKATECIBHOW IS
MMOTEHIIUAIBHBIX HCIIOJIHHUTENIEH, HEe TOTOBBIX
WX BBITIOJNHATH ceOc B YOBITOK, MEKIY TEM
HE CMYIIAeT OJTHOTO TOCTABIINKA, KOTOPBIHA
CTAHOBUTCS E€IMHCTBEHHBIM  yYaCTHHUKOM,
BBIIIEMIUM Ha 3aKylKy, MPEICTaBUBIINM
COOTBETCTBYIOIIEE 3asBIICHHOW IIEHE CBOE
KOMMEPYECKOE MPEJIJIOKEHNE U BHIPA3UBIIUM
corjacue Ha 3aKJIIOYeHHE KOHTpakTa. Mexmay
TEM 3TO TOJBKO TMEPBBIN 3Tal MPETUKATHOTO
HapyIlIeHHS, KOTOPOE SBISIETCS JUIISIIIAMCS.
B nmocnenyromem ¢ mobenuTeneM 3aKirouaeT-
Csl JIOTIOJIHUTEIHHOE COTJIANICHUE, MpeaycMa-
TpUBalollee yBeanueHne cronmoctu. Hepemko
ATO OCYIIECTBISECTCS B MUHUMAJIBHO JIOTTYCTH-
MBIX yCIIOBHSIX JETUTUMHOCTH, & UMEHHO KOT-
Jla HayaJThbHasi MaKCUMaJIbHasI TleHa KOHTPaKTa
OTIIMYAETCSI OT YKAa3aHHOW B M3BEIHICHUU WIU
B IUTaHE 3aKyNKHU He Oonee yeM Ha 10 %.

3) Hamnume B TEeXHWYECKHMX 3aJIaHUSIX
KOPPYMIIHOTCHHBIX  (DaKTOPOB,  CBS3aHHBIX
C  IOPUJUKO-TUHTBUCTHYECKOW  HEOMpese-
JIEHHOCTBIO TIOJIOKEHUH B HHUX, HEMOJHOTOM
AIMUHUCTPATUBHBIX MPOIEIYP OICHKH KOM-
MEpPYECKUX TPEIIIOKEHUH, KOTOphIe JaloT
BO3MOXXHOCTH HEOOOCHOBAHHO HIMPOKUM IIpe-
JlellaM yCMOTPEHUs 3aKa3duka B MPHU3HAHUA
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COCTOSATEIBHOCTH BBIOOpA ITOCTABIINKA B YC-
JOBUSX CKPBITOH a(PMIHMPOBAHHOCTH C HHUM.
Pacxoxumu KOHCTPYKIUSIMH, 00J1aJaroIIuMu
TaKoOi KOPPYHNIIMOI€HHOCTBIO, CTAHOBATCS IO-
JIOXKEHUS] TeXHUYECKHUX 3a/JaHMM, CBA3aHHBIX
C OIICHKOH TpeOOBaHMU K KBATHU(PHKAIIIH HC-
MOJIHUTEN U NOAAHHBIX MM KOMMEPYECKHX
MpeIJIOKEHUIT B 3apaHee OrOBOPEHHBIX IIO-
ACHEHUAX K HHUM. TakuMHM KOHCTPYKUHSMU
ABJISIIOTCS CIENYIOLIUE: «npedcmasums unble
000CHOBAHUSA NPOEKMAY, «8 UCKTIOUUMENbHBIX
CAYYasx, npu HeoOX0O0UMOCMU, NpU OYeHKe
Keanupurayuy UCnOIHUMeNs Yuumuleaiomcs
00noHUMeNbHble NOOKpUmMepuL», «Npu Heoo-
X0OuMOCmU 3aKA34UK 6npase 3ampebo8amy
unble OOKYMeHNMbl OONOIHUMETLHOY.

[Py TIOMOLIM HMCKYCCTBEHHOIO HMHTEJJIEKTA.
B 571001 cBfA3M HOBU3HA U NPUKJIAJHOE 3HAYE-
HUE UCIIOJIb30BAaHUs €r0 TEXHOJIOI UM JJIs 3TUX
Lesiel akTyaJu3UpYyIOTCs B CIENYIOLIUX Mpe-
JIOXKEHUSX.

Bce onucanHble PUCKM NPEIUKATHBIX
KOPPYHILMOHHBIX  HapylIEHWH  IOAJal0TCs
BBISIBJIEHUIO M KYNHPOBAHUIO IPU HCIOIB30-
BaHUU TEXHOJOTUU OONAYHBIX BBIYHCICHUH,
OCHOBaHHBIX Ha COIIOCTaBJIEHUM COJEpIKa-
HUS TpeOOBaHMH B TEXHWYCCKUX 3aJaHUSIX
B OIICHKE MX OOOCHOBAaHHOCTH CO CBEICHUSI-
MU U3 MHTEPAKTHUBHBIX CEPBHCOB U PECYPCOB
myoamaHoro moctyna mHdopMmanmu. s Ha-
[JISIAHOCTH TaKO€ COOTHOLLIEHHE MOXKHO Mpej-
CTaBHUTH B TAOIHMIHOM BHJIEC.

Iono:xxenus Texzaganui
(IpeJMKaTHbIe KOPPYNLHOHHBIC HAPY LICHH )

Oo6J1auHblIe pecypcbl
H CEPBHUCHI IPOBEPKH NIPABOMEPHOCTH IOJIOKEHH I

TpeboBanne HEOOOCHOBAHHBIX CBHAETEILCTB U HEO-
0s13aTeNIbHBIX CepTU(UKATOB

Enunblii peecTp cepTUPHUKATOB COOTBETCTBHS U COOT-
BETCTBUS Jekiapanuii dexepanbHOM CIyKObI MO aK-
KpeIuTanuu

HapymeHHe pacucTa HavaJIbHOW MaKCUMaJIbHOU ICHBI
KOHTpaKTa

Kampkynsaroper pacdera («KoncynbraHT
«OKOHOM-3KCIIEPT OHIIAIHY, U JpP.)

TLTFOCY,

OTnnune HavanbHOH MaKCHMaIbHON LIEHBI KOHTPAKTA
OT yKa3aHHOM B M3BEIEHUU O 3aKyNKe WMIH B IJIaHE
3aKyTOK OpraHU3aIiH

Enunas nunpopmannonHas cuctema «3aKymKu»

HopmaruBHbIE KOHCTPYKIUH, COAEpKallUe KOppyI-
UOTeHHBIE (PAaKTOPHI WIJIM IPOTHBOpPEYAIINE 3aKOHO-
JIaTeIbCTBY

Dataset Munrocta Poccnu

Hapsiny ¢ npuBeneHHbBIMU YacTBIMH IIpe-
IUKAaTHBIMU HapyIICHUSIMHU B cepe 3aKyIIoK,
CIIOCOOHBIMH MTOPOKIATH KOPPYIIIIHOHHBIE OT-
HOILEHUS, HA OCHOBE KOHCTPYMPOBAHUS HOP-
MaTUBHBIX [OJIOKEHUH BCTPEUAIOTCS U TPUBH-
aJIbHBIE, KaK TO: YCJIOBHUS BBINIOJHEHUS 3aKa3a,
KOTOPBIIT HE MOXKET OBITH OCYIIECTBICH HC-
MOTHUTENeM O3 IPUBJICUCHUS CyOOAPSTIH-
Ka, TpeOOBaHUs K KOTOPOMY IIPEIOIPEICIICHBI
BHe cBsi3u ¢ OKBD/I; onmyOinnkoBaHue M3Be-
LIEHUH O 3aKylKe B Mpearpa3IHUYHbIN J1eHb
C pacueToM JaTbl OKOHYAHHUS CpoKa INOAAYU
3as1BOK Ha HepaOOUHe THU, COKPAIICHHBIN pa-
00YMii IeHb WITH MTePBBIA PaboUnid ACHD MOCIIe
JUTMHHOTO KaHUKYIsIpHOTO mepuoxa. [lomo6-
HblE€ PUCKHM LIMPOKO OCBELIEHBI B MPEAbIIY-
mux padorax aBropa (Astanin, 2019; Astanin,
2024), HO Ha MOMEHT WX H3JaHus 0e3 MPHUBSI3-
KM K BO3MOJKHOCTSIM pearupoBaHHsl Ha HHUX

['my0Ooko He BIaBasiCh B TEXHHYECKHE OCO-
OCHHOCTH TIpOLeAYyp paboThl HCKYCCTBEHHOTO
HHTEJJICKTA B 3aJaHHBIX IEJISIX BBIABICHHUS
PHCKOB, JTOCTATOYHO ONPEIEIUTh APXHUTEKTY-
py TIOJITOTOBKH JAHHBIX JJISI €70 TPUMEHEHU S
(data preparation). Jlsst 3Toro morpedyeTcs co-
3ganne Dataset — 0ObeqUHEHHON CBEICHUSIMU
73 yKa3aHHBIX 00JIAYHBIX PECYPCOB U TEKCTOB
TEX3a/IaHUN pPa3MENIEHHBIX Ha AJIEKTPOHHBIX
TUIOIIAJIKaX 3aKyIMoK. Pe3ynapTar BOMIIOTHT-
Cs B CO3JIAaHMHM HEWUPOHHOM CETH, CIOCOOHOMH
BBIJICSITH W aBTOMATHYECKH COPTHPOBATH
MPEUKATHI B COITOCTABICHNH C JIAHHBIMH, KO-
TOPBIC COJIEPKAT 00TaYHBIC PECYPCHI, & TAKKE
AHAIIM3UPOBATh M PACIO3HABATH CYIHOCTH
B TEKCTax TeX3aJaHU, MAPKUPYS UX Kak 00y-
CJIaBIMBAIONINE KOPPYTIITHOHHBIC PUCKHU.

MexaHu3M paboThl HCKYCCTBEHHOTO HH-
TeIlNIeKTa, OCHOBaHHOTO Ha Dataset, He orpa-
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HHUYMBAETCS CIOCOOHOCTHIO BBIABIATH PUCKU
Koppynuu B cdepe 3akymku. OH MOXKET
OBITH MOMONTHEH (QYHKIHSIMHU T€HEPUPOBAHUS
TEeKCTa 3aKJIIOYEHUH MO pe3yJbTaTaM aHa-
Ju3a KOPPYILHUOI€HHOTO COAEpXKAHUS TeX-
HUYECKUX 3aJaHui (Ha OCHOBE HelpoceTu
cemeiictBa GPT). Takue 3akmtoueHus couep-
JKAT PEKOMEHJALMM [0 YCTPAHEHHUIO BBISB-
JIEHHBIX B HUX KOPPYNLUOHHBIX NPEIUKATOB
M OIMCHIBAIOT IMPU3HAKHU IpaBOHAPYLIECHUN
(Ha OCHOBE 3aKOHOJATENbCTBA W CYICOHBIX
pelIeHuii), 3a COBEpILIEHHE KOTOPBIX Ipei-
YCMOTpEHa IOpUJIMYecKass OTBETCTBEHHOCTb.
3aKITIOYCHHUIO  IeJIecO00pa3Ho  MpHUIaBaTh
CTaTyC MPOMEXYTOYHOI'0 aKTa, B BO3MOXKHO-
CTSIX €r0 aleUIIIHOHHOTO 00)KaTOBAHUS WITH
HCIIOJIHEHUSI CO CTOPOHBI BIIAJENbLEB KOp-
PYNLHOHHBIX pucKoB. Ilpu urHopupoBaHuu
C UX CTOPOHBI PEKOMEHJALUH JJOIOJIHUTEb-
HbIE TEXHOJIOTMM HCKYCCTBEHHOIO HWHTEII-
JIeKTa, MPEeJCTaBIEHHbIE TaK)Ke B HEHpoceTu
GPT, renepupyloT MOATOTOBKY 3asiBICHUHN
B BO3MOXKHOCTSX HX HamlpaBJeHUsS B rocCy-
JapCTBEHHbIE KOHTPOJIMPYIOLINE, HaJJ30pHbIE
WM TIPaBOOXPAHUTEIbHBIE OpraHbl s IPU-
HATUS NMPEIyCMOTPEHHBIX 3aKOHOM MEp pe-
arupoBaHUs sl oOecreueHnus: MPOTHBOACH-
CTBHS KOPPYILHUU.

3akJ/ouenne

CrumynupoBaHue AHTUKOPPYILHUH
HEJb3sl CBA3BIBATH MCKIIOYUTEIBHO C TE€XHO-
JOTUSMHM HMCKYCCTBEHHOIO HHTEJUIEKTa BHE
CBS3M C NPOU3BOAMMBIMHU HCCIEIOBAaHUAMU
y4eHbIX. Peub HE HJIeT O 3aMEHe €CTeCTBEH-
HOT'O MHTEJJIEKTa, U3MEHEHUIO [I0JIBEpratoTcs
JUIIb poiib ¥ (QYHKIIMH YelloBeKa B obecrie-
YEeHUH 3a/1ad IPOTUBOACHCTBUSA KOPPYILHUU.
YuuTbiBasi orpaHUYEHHbIE BO3MOKHOCTH HC-
KYCCTBEHHOI'O HHTEJUIEKTa MPOrHO3UPOBATh
[IOCTOSHHO MHMUKPHUPYIOIHE MPOSBICHUS
KOppyILHH, OCHOBaHHbIE Ha JlazeHKaX B 3a-
KOHOJIaTeJIbCTBE, Ha HECOBEPLICHCTBE IpaK-
TUKU INIPAaBOIPUMEHEHMS, Y4YacTUE YeJOoBe-
Ka — KBaJUQHUIMPOBAHHOTO CIEIHAIHNCTA
B 00J1aCTH aHTUKOPPYILIMHU, HEOCIIOPUMAs He-
00xonumocTb. [lepBudHbIe aHAIU3 M OLIEHKA
KOPPYHLUOT€HHOCTH MOJOXKEHUH HOpMaTUB-
HBIX aKTOB M JOKYMEHTOB, HEOOXOIWMOCThb
pacimupeHusi 0O0JauHBIX CEPBHUCOB MPOBEPKU

HH(POPMAIINH, BBISIBICHUE HOBBIX MOJICICH
KOPPYIIIHOHHBIX PHUCKOB B OOIIECTBEHHBIX
OTHOIICHUSIX, M3MEHEHHE IOAXOJ0B K KBa-
nupUKaAUU JeSTHUN, 1 MHOTOE JIpyroe — Oy-
IyT HAaXOOHUTHCS B KOMIICTCHIMH HOCHUTEIS
€CTECTBCHHOTO HMHTEIJICKTAa. 3/IeCh KakK pa3
U MOXKET OBITh COCIMHEHa HayKa C MpaKTH-
KOH, KOTOpasi HCIOIb3yeT Pe3yNbTaThl UCCIle-
NOBaHUH, MPEACTABICHHBIX B JUCCEPTAIUIX
U MyONHUKAIUAX M0 aHTUKOPPYIIIHOHHON Te-
MaTuke. [Ipn BO3MOKHOCTH WX TMPHUMEHCHHS
COMHEHHSI OTHOCHTEIBHO IPUKIATHOTO 3HAa-
YCHHsI TPOBENEHHBIX HCCICIOBAHUI OymyT
HE COCTOATENbHBL. Takoe cONMKeHWE HayKU
U MPaKTHKU CHOCOOHO aKTyaJM3HpOBaTh 3a-
Jla9¥ Hay9IHOTO MTO3HAHUS ISl YICHBIX, B Tpe-
OOBaHUAX K TaKUM pe3yJbTaTaM HX TpyIa,
KOTOPBIE JOJKHBI COOTBETCTBOBATH BBHI30BAM
U OTPeOHOCTSIM, PUKCHPYEMbIX HCKYCCTBEH-
HBIM HHTEJUICKTOM. 3aJaud COCHMHEHUS Te-
OpHH U MPAaKTHKUA B COBMECTHBIX IIJIOAAX pe-
3yJNBTATUBHOCTH CTAHYT OTIPABHBIMH IS
HeJel KakJIoro MCCIEeIOBAaHUs, KOTOPHIE Iie-
pecTaHyT OBITH TONBKO HayYHBEIMU. HecMoTpst
HA TO YTO UJEsI TAKOTO COCTUHEHIS cTapa Kak
MUp, BOXKICICHHOCTH B €€ BOILIOMICHUH CTala
000CTPSATHCS C pa3BUTHEM HH(POPMAITHOHHBIX
TEXHOJIOTHH W mepecTajia OBITH 3aMaduBae-
moit (Novikov, 2000).

Kpome Toro, obecneuenue pocryrma
K TEXHOJOTHSM HCKYCCTBEHHOTO HWHTEIJICK-
Ta Ha OCHOBE MOJICIH «IAaHHBIE KaK CEPBHUCH,
UX HAIOJNHCHWE W KOPPEKTHPOBKA, aHAIH3
JIOCTAaTOYHOCTU W TOJHOTHI CBEICHUHU, HEOO-
XOIUMBIX [IJISl BBISBICHHS KOPPYMIIHOHHBIX
PHCKOB M pearupoBaHHs Ha HHX, pa30Oupa-
TEIBCTBO C aNeIULIOUSIMH Ha PE3yIbTaThl
pabOTBHl MCKYCCTBEHHOTO HWHTEIJIEKTA, CIO-
COOHBIC TOPOXKIATh HEOIATONPHATHBIE IIpa-
BOBBIC ITIOCIIEICTBUS, TaKXKe OCTAIOTCA B CO-
BMECTHOM BEICHUH KBaJTH(DUINPOBAHHBIX
IKCIIEPTOB — FOPUCTOB U ayIUTOPOB. X poib
TOXKJICCTBEHHO paBHA IPOTPAMMUCTaM U OIIe-
paropaM (YHKIHOHHPOBAaHUS TEXHOJIOTHU
HUCKYCCTBEHHOTO HHTEJUICKTa, 0€3 YydYacTHs
KOTOPBIX HEBO3MOXKHEI YCIICIITHBIE PE3YIIBTATHI
AQHTUKOPPYTIIIHH.

[IpuMmeHeHne TEXHOJOTHI HUCKYCCTBEH-
HOT'O MHTEIJICKTAa MpecIeayeT He TOIBKO IIeTTH
OOJIETUCHHSI W OIEPATUBHOCTH BEHISBICHUS
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PHCKOB KOPPYIILMH, ITO3BOJISET PaCHIUPUTH
MacIuTadbl MPOBEPOK M MOBBICUTE d(D(HEKTHB-
HOCTH pearupoBaHus. IIpenmyimecTBa wC-
KYCCTBEHHOTO HMHTEJICKTa KPOIOTCS B MHBIX
B@XHBIX ACIEKTax, KOTOPBIE COYETAIOT B cebe
M3BECTHYIO JOJII0 MPOHHUU W PaIllMOHAIHM3MA.
OH He OoJIeeT ¥ HEe YXOIUT B OTIYCK, OCTABIISISI
0e3 BHUMAaHHsI Pa3BUTHE PUCKOB KOPPYIIIUH;
00BEKTHUBEH, 0OOCHOBAH U IIPOBEPSEM B pellie-
HUSX; HEMOAKYIIEH; He CIIOCOOEH MPOSBISATH
JUCKPUMUHALIMK, HE JDKET U HE MBITAETCS yC-
TyKATh. [TOMHMO 3TOr0, KpaiiHe BayKHBI IOPH-
JUYECKH 3HAYMMBbIE MPOTPECCHBHBIC PE3YyIlb-
TaTel paboTBl HMCKYCCTBEHHOI'O HMHTEJIEKTA,
KOTOPBIE B HCIIOJIHEHHUH YCIIOBEKOM ITOPOXK-
JAl0T M3IEP)KKH B IOCTOSHHBIX TPY/IOBBIX,
()MHAHCOBBIX WJIM TEXHOJIOTHYECKHUX 3arpa-
Tax, WJIM BOBCE HE MCIIONIHUMEL. B yacTHOCTH,
OH TI03BOJISIET (POPMHUPOBATH IMPELEACHTHYIO
MPAKTUKY IS CaMOOOECIICUCHHS M Pa3BUTHS
0a3pl JaHHBIX, a IOArOTOBKA 3aKIIOYEHUM
Ha OCHOBE OJOKYEHH-TEXHOJIOTMI HE I03BO-
JSET WX YTPaTHTh, MCIPABUTh WM MPHIATH
3a0BEHUIO.
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Abstract. Preventing and management conflicts of interest is an essential element of the
anti-corruption system. It is of great significance for scholars studying various realms of
legal regulation to academically understand and conceptualize this phenomenon. At the
same time, notwithstanding a developed doctrine and extensive practice in preventing and
management interest conflicts as to manifold types of public officials, this legal institution
has not been studied enough in terms of labor relations. The article highlights that up to
now two diametrically opposed approaches to making out anti-corruption aspect of interest
conflict have emerged in the theory of labor law. Their existence does not allow conceptual
foundations of anti-corruption activity to be fully developed in this scope of legal regulation.
Authors support the stand that an employer has a general (economic) interest, which
may conflict with interests of other subjects of labor relations. Within the framework of
this approach, the corruption potential of conflict situation of sending an employee on a
business trip is examined in the area of science and higher education. It has been inferred
eventually that the employee’s interest in sending on a business trip does not constitute
breaches of anti-corruption legislation. However, if there is such an employee’s interest,
it is required to further investigate the content of the employer’s interest, which may be
imaginary, implicit or absent. Therefore, a substantive analysis of interests of employer
and employee in the event of starting, changing or terminating specific labor relations is
a crucial task of departments (or their officials) for the prevention of corruption offenses.
The fulfillment of this task will contribute to ensuring the anti-corruption security of the
organization.
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security.
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Cubupckuil pedepanvhvlil ynusepcumem
Poccutickas ®eoepayus, Kpacnospck

AnHoTanus. MHCTUTYT KOH(QINKTa HHTEPECOB 3aHNMAaeT Ba)KHOE MECTO B CHCTEME
NpeIyNpexIeHUs KOPPYILUHU, a TAKXKE SBIAETCS aKTyaJIbHbIM 00BEKTOM HAayYHOTO IO3HAHUS
CIETHAINCTOB B Pa3IMYHBIX chepax MpaBOBOTO peryimupoBanms. HecMoTpst Ha oOmme
TEOPETHUECKHUX Pa3paboToK, a Takke OOTraThIid MPAKTUICCKUI OIMBIT MPEIOTBPAMICHHS
U YPETYIHUPOBaHUS KOH(INKTa HHTEPECOB B NIEATCIHHOCTH PA3IMYHBIX KaTeropui
IMyOIMYIHBIX JOJDKHOCTHBIX JIHIL, TAHHAS TPOOIeMaTHKa OCTACTCS MAJIOM3yIeHHOH B acIIeKTe
TPYIOBBIX OTHOLIEHUH. B cTaThbe KOHCTaTUPYETCs, YTO Ha CETOIHSAIIHUN 1€Hb B JOKTPUHE
TPYILOBOT'O IIPaBa CJIOKHIHUCH /1B IMAMETPAIbHO POTHBOIOIOKHBIX HOIX0a OTHOCUTEIHHO
MOHUMaHHS KOH(INKTa HHTEPECOB CYOBEKTOB TPYIOBBIX OTHOIICHHH, CYIIIECTBOBAHUE
KOTOPBIX IPUBOJIUT K HEKOTOPOU CTarHalluM KOHUENTYaJIbHBIX OCHOB IIPEI0TBpAIIEeHUs
U YPeTyITHPOBAHNUS TAaHHOTO SIBJICHUS B 00IaCTH TPYIOBBIX IipaBooTHomIeHn . [lomnepskuBast
KOHLENIHIO HAJTUYUS TeHEePaJbHOIo (X035HCTBEHHOI0) HHTEpECca OpraHu3alu-
paboTromaTelns, a Tak)ke BO3MOKHOCTH IIPOTHBOPEUHS TAKOBOTO C HHTEPECAMU MHBIX
CyOBEKTOB TPYIOBBIX IPABOOTHOLICHHUH, aBTOPBI HCCIEAYIOT KOPPYIIIHOT€HHBIH TOTCHITHAI
CHTYyaIny KOH(INKTa HHTEPECOB TIPU HATIPABICHUN PaOOTHHKA B CITY)KEOHYIO KOMaHIHPOBKY
Ha mpuMepe cepsl HayKu U BBICIIero oOpa3oBanus. [1o pesynbraram mcciegoBaHus
C/IeNaH BBIBOJ O TOM, UTO CaM ITo ce0e HHTepec paOOTHHKA K HAIIPABICHUIO B CITYKEOHYIO
KOMaHJAUPOBKY HE CBUETEJILCTBYET O HapyLIEHUH IMOJOKEHUH 3aKOHOAATEIbCTBA
0 MIPOTUBOAEHCTBUU KOPPYIILIUH, OJHAKO IPU €ro HaJIM4uU HEOOXOAUMO JOIIOJHUTEIBHO
M3YYHUTH COIEpKaHUe HHTepeca paboToaaTelNs, KOTOPBIA MOKET OBITh MHUMBIM HITH
HESBHBIM, @ PaBHO OTCYTCTBOBaTh. Clie10BaTENbHO, IPEAMETHBIA aHaIN3 CONEPIKaHUs
HHTEPECOB paboTomaTes U pabOTHHUKA MPH BO3HUKHOBEHUH, N3MCHEHUH U MPEKPATICHUH
KOHKPETHBIX TPYIOBBIX PAaBOOTHOLIEHUH SBJIsSETCA BAXKHON 3a/1a4eil moapasaeneHuit
0 IPO(UIIAKTHKE KOPPYIINOHHBIX TIPABOHAPYILICHHH W YIIOMTHOMOYESHHBIX JOJDKHOCTHBIX
JIUII, BBIITOTHEHNE KOTOPOH OyAET CII0COOCTBOBATH 00ECIICUECHIIO aHTHKOPPYIIIHOHHOM
0€30I1acHOCTH OpPTaHU3aLIUH.

KiroueBble cjioBa: KOPPYIIHS, TPOTHBOACHCTBIE KOPPYIIINH, KOH(QINKT HHTEPECOB,
ciykeOHast KOMaHANPOBKA, AaHTUKOPPYIIIMOHHAS 0C30MacHOCTb.

Hayunas cnenuanbHOCTh: 5.4.4 — conuanbHasi CTPYKTypa, COLHAIbHbIE HHCTUTYTHI
U npouecchl; 5.1.4 — yroJoBHO-TIPaBOBbIE HAYKH.

Hurtuposanue: bacanaesa C.I1., lamm U. A., Axyruenko E. A. Kordiukr nHTEpecoB padboTomarens
1 pabOTHHKA IIPU HATIPABICHUH B CIy>KeOHYI0 KOMaHIUPOBKY. Kyph. Cub. pedep. yn-ma. I'ymanumapnuie
nayku, 2024, 17(6), 1174-1182. EDN: VJIJGGP

Brenenne B npodJemy ucciae10BaHust c000i1 OIMH U3 OCHOBHBIX 00EKTOB aHTUKOP-
KoH(MIHKT HHTEPECOB C TIO3UITUU CUCTEMBl  PYIIIMOHHOTO BO31cHCTBUS. CUTYyaIus BJIHS-
MPOTHUBOJCHCTBUS KOPPYIIIUH IMPEJACTABISET  HUSI JIMYHON 3aMHTEPECOBAHHOCTH CyObEeKTa
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00IIeCTBCHHBIX OTHONICHUI Ha HaJJIeXkKaIIee,
00BEKTHBHOE M OECIIPUCTPACTHOE UCTIOTHEHHUE
UM CBOUX JTOJDKHOCTHBIX, CITYKCOHBIX HITH TPY-
JIOBBIX 00513aHHOCTEH ABIISIETCA «ILJIOAOPOIHON
[I0YBOII», Ha KOTOPOIl Mpou3pacTaeT MnoJAaBsio-
11ee OONBITUHCTBO KOPPYIIIHOHHBIX JICBHAITHIH:
OT aMOpaJIbHBIX NOCTYIIKOB JI0 IPECTYIICHUH.
PaccmarpuBaemblil peHOMEH HMEET YHUBEP-
CaJIbHBIM XapaKTep, a €ro 1eCTPYKTUBHBIHN 110-
TEeHLIMaJ HabJro1aeTcsl MPaKTUYECKH BO BCEX
cepax xmu3HU obmecTsa. [loosTomy He caydai-
HO pa3paboTKa U peamn3alus pa3IndHbIX Mep,
HaIlpaBJIEHHBIX Ha IPEIOTBPAllEeHNE U ypery-
JUPOBAHUE KOJUTM3UU MyOJUYHBIX U YaCTHBIX
HHTEPECOB, BXOAUT B YUCJIO NPUOPUTETHBIX
3a/1a4 KaxI0ro rocyaapcTa — yyactHuka Kon-
BeHnuu OOH nipotus xoppynuwu (1. 4 cT. 7,
m. 2 ct. 12).

CaMOCTOATENIPHOE OTEYECTBEHHOE Yyue-
HHAE O KOH(INUKTE HHTEPECOB B TOM BHJE
Y 3HaYeHUM, B KAKOM OH OIpEeesieTcs] B CO-
BPEMEHHOH I0pUANYECKOH TUTepaType U 3aK0-
HOIATEeNbCTBE, CTANO (POPMHUPOBATHCS TOIBKO
B Havaje XXI B. (Nozdrachev (ed.), 2016: 37).
[Ipu sToM TepMHH «KOH(DIUKT HHTEPECOB»
MIOCTENEHHO 3aKpelisuics B HOPMAaTHUBHBIX
MIPaBOBBIX aKTaxX, PErIaMEHTHUPYIOMHX 0O0IIe-
CTBCHHBIC OTHOIICHUS KaK B ITyOJIUIHOM, TaK
U B 4acTHOM cekTopax. OIHaKo B CHILy TOTO,
YTO OCHOBHBIE YCHJIUSI aHTUKOPPYNILIMOHHON
nearenpHocTH B Poccuiickonn  ®enepauunu
B TO BpeMs OBLIM OPHUCHTHPOBAHBI MMEHHO
Ha cdepy ToCyAapcTBEHHON (MyHHUITHIIANb-
HOM) CITy’KOBI, CIIOKUBILIASCS TPUMEHUTEIBHO
K Hel MoJiesIb PEA0TBPAIIEHUs U YPEryJIupo-
BaHNS KOH(JIMKTAa MHTEPECOB MOIYyUYHIa pac-
[IPOCTPAHEHUE B MHBIX OTPACIAX MPaBOBOIO
peryaupoBanus. Kak oTmeuaercs B crieriuaib-
Hoit muteparype (Khabrieva, Kapustin, Gabov
& Chernogor, 2018: 10), «MaTepHHCKO# cpe-
IO I HHCTUTYITHOHATN3ANN KOH(IIKTa
WHTEPECOB BBICTYNHUJIO AJMUHUCTPATUBHOE
3aKOHOJATENICTBO, @ KaHAJIOM €ro «peTpaHc-
nsamun» — denepanbHbI 3aKOH OT 25 neKa-
ops 2008 1. Ne 273-@3 «O mpoTHBOACHCTBUN
koppynmun» (garee — D3-273). Tpynossie
[IPAaBOOTHOILEHHUS B JaHHOM clly4yae He cTallu
HCKJIIOYEHHEM.

C pa3BUTHEM aHTUKOPPYILIHOHHOI'O 3aKO0-
HOJATENhCTBA MHCTUTYT KOH(MIMKTA HHTEpe-

COB yTpaTHJI HUCKJIIOYUTEIBHO «CIYKEOHBIN»
xapakrep. Kpyr mur, o0s3aHHBIX IPHHUMATH
Mepbl N0 MPEeIOTBPALIEHUIO U YPEryJupoBa-
HUIO KOH(INKTa UHTEPECOB B COOTBETCTBUU
cd. 3 cr. 10 ®3-273, moCTENEeHHO PACIIHPSIIICS.
Tak, B 2017 1. kK UnCcITy TAaKOBBIX 3aKOHOJIATEh
OTHEC «pabOTHUKOB, 3aMEUIAIOIIUX OTAEIb-
Hble JIOJKHOCTH, BKJIIOUEHHBIE B IEPEYHH,
YCTaHOBJICHHEIC  (hefepallbHBIMH  TOCYyIap-
CTBEHHBIMHU OpraHaMi, Ha OCHOBaHUHU TPYI0-
BOI'O JIOrOBOpa B OPraHU3aLUsAX, CO3aBa€MBbIX
JUU1S1 BBIITOJIHEHUS 3a]1a4, [IOCTaBJICHHBIX IE€peNl
(enepambHBIMUA TOCYZapPCTBCHHBIMH OpraHa-
mu» (. 3). Kpome Toro, ykazanHas o0s3aH-
HOCTb TaK)X€ BO3JIOKEHa Ha padoTomarens
Y UHBIX YIIOJTHOMOYEHHBIX JIUL, KOTOPHIM CTa-
JI0 W3BECTHO O KOH(IUKTE HHTEPECOB MOIIH-
HeHHOro paboTHuka (4. 3 ct. 11).

Cornacso cT. 13.3 ®3-273 Ha nro0ble opra-
HU3al1H, HE3aBUCUMO OT UX OpPraHU3allMOHHO-
MIPaBOBOW (POPMEI, BO3JIaraeTcs 005 3aHHOCTH
«pa3pabaTbiBaTh U MPUHUMATH MEPHI O Mpel-
YIPEeXICHUIO Koppynium» (4. 1), KoTopbie MO-
r'yT BKJIIOYATh B TOM YHCJIE «IIPEJOTBpalIeHHe
U yperynupoBaHUEC KOH(IMKTa HWHTEPECOBY
(. 5 4. 2). OTnenpHBIC TOJI0XKEHUS, YCTAHAB-
JIMBAIOLIME MPABOBbIE TOCIEACTBUS HENPUHS-
THS PaOOTHUKOM MEp IO TPEIOTBPAIICHHIIO
WJIM yPETryITHPOBAHAIO KOHPIIUKTAa HHTESPECOB,
CTOPOHOM KOTOPOI'O OH SIBJISIETCS, TAKXKE MOTY-
YWIM 3aKperuieHue B TpyaoBom konekce PO
(m. 7.1 4. 1 ct. 81).

BMmecre ¢ Tem, HECMOTpPS. Ha TUHAMUYHO
pa3BHUBaloOLIeecs TEOPETUKO-IIPUKIIAHOE 00e-
CIIEYEHHE BONPOCOB MNPEAYNPENKIEHHUS KOH-
(IUKTa WHTEPECOB B IIEJIOM, IMPAKTHUCCKHUEC
aCHeKThl JaHHOTO BUJAa aHTHUKOPPYILIMOHHOMN
IEeITeITBPHOCTH B chepe TPYIOBBIX OTHOIICHUH
Ha CETONHSIIHWKA NeHb pa3paboTaHbl HEHo-
CTaTOYHO MOAPOOHO. DTO NMPHUBOAHUT K TOMY,
YTO THIIOBBIC CHUTYallUHd KOH(IUKTAa HHTEpe-
COB, BO3HHKAIOIIETO MEXIy pabdoTomaTenem
" (nin) pabOTHUKAMHM (MX MPEICTABUTEIISIMH),
a TaK)Ke MEXaHM3MBbI NIPEAOTBpAllEeHus U ype-
TYJTUPOBAHHUS TAKOTO KOH(IIMKTa BBIHYX-
JICHHO 3aMMCTBYIOTCSI U3 c(hephl ITyOInIHOTO
ynpanieHus. OHaKo Takas OpraHu3alMOHHO-
[paBoBasi JSKCTPANOIALHUs, KakK IIPaBUIIO,
HE YYHUTHIBACT CHCHU(DUKY PA3IUIHBIX THIIOB
opranuzanuii. B 3aBucumocTtu ot chepsl, me-
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Jel ¥ BUAOB JESITEIBHOCTH, YUaCTHI TOCyaap-
CTBa B CO3JaHWH W (WJIH) (UHAHCHPOBAHUH,
a TaK)Ke XapakTepa W CTETCHU BIMSHUS Hes-
TENBHOCTH Ha COCTOSHUE HAITMOHAJIBHOH Oe3-
OIIACHOCTH IOPUIMYCCKHUE JINIIA MOT'Y T ITO/Ipa3-
IETSATHCS Ha TyOIMYHEIC, Ty OIIMYHO-9aCTHEIE,
4acTHO-NyOMuYHbIe M YacTHele (Damm &
Kostrykina, 2023: 376-378). [loatomy BmoJ-
HE 3aKOHOMEPHO, YTO ITIPENBSIBICHUAE K CYTy-
00 IMyOITUYIHBIM WM YaCTHBIM OpPTaHU3ALHSIM
OIMHAKOBBIX TpPEOOBaHUII IO IMpemoTBpale-
HUIO U YPETyIUPOBAaHUIO KOH(DIMKTa HHTEpe-
COB HE CIIOCOOCTBYET 00ECIICUEHUIO aHTHKOP-
PYNIHOHHON 0€30IacHOCTH.

KOHIIel'lTO.]'lOFH'—IeCKP[e
OCHOBAHHSI UCCJIETOBAHMUS

W3yuenuto npoOieM Mo3HaHUS U Mpeny-
MPEKICHAS KOHMIMKTa HHTEPECOBITOCBSIICHBI
yOJIMKaMHU BE1yLIUX OT€YECTBEHHBIX CIIEeLIH-
aJuCcTOB B 00JacTH NPOTUBOAEHCTBUSA KOP-
pynuun. B.B. Actanun, C.H. bpatanoBckuii,
M. @. 3eneHos, A. J. Unbskos, I1. A. KabaHoB,
O.C. Kanunyc, T.JI. Ko3znos, A.B. Kynzamkus,
B.W. Muxaiinos, A.®. Hoznpaues, B.B. Ce-
BaibHeB, 0. B. Tpynnescknuii, A. B. ®exopos,
T.51. XabpueBa, A.M. Lupun, C.E. YanHoB,
E.B. UepenanoBa u MHOTHE APYTrHe€ aBTOPHI
BHECITU CYIICCTBEHHBIH BKJIA] B pa3BUTHE 00-
meil Teopuu NPOTUBOAEHCTBUSA KOPPYHLUU
B II€JIOM U KOH(IMKTY HHTEPECOB B YACTHO-
ctu. Bmecre ¢ TeM He00X0UMO IPU3HATH, UTO
JaHHOU MpoOjeMe B HACTOSALIMNA MOMEHT yjie-
JISeTCS He3aCIy>KEHHO MaJlo BHUMaHUs CO CTO-
POHBI IpeacTaBuTeNell TpyaoBoro npasa. He-
BBISIBJIGHHBIM M (WJIM) HEyperyJupOoBaHHBIN
KOH(DJIUKT WHTEPECOB CHOCOOCH MPUBECTH
K 3HAYUTEIbHBIM HETaTUBHBIM IOCIIEACTBUAM,
KOTOpBIE€ BBIPAXAIOTCA HE TOJBKO B IMPHUYU-
HEHHWH Bpela OpraHM3alny (ee OIOKETy WU
penyTanuu), HO M 3a4acTyl0 B HapyLIEHUH
TPYIOBBIX NPaB KOHKPETHBIX PaOOTHHUKOB,
HEeCIPaBeJJIMBO OIPaHUYEHHBIX B UX peajin3a-
MU U3-32 IPOTHUBOIPABHBIX IEHCTBUI MHBIX
YYaCTHUKOB TPYAOBBIX OTHOIEHUH. [ToaTomy
OCO3HAHHE BAXKHOCTHU NpPENyNpEexIeHUs JaH-
HOr'O SBJIEHUSI CO CTOPOHBI IpeIcTaBUTENEH
HayK{ U NPAKTUKH SBJISETCS HEOTBEMJIEMbIM
KOMITOHEHTOM  (DOPMHUPOBAHHS  IETOCTHOMN
CUCTeMBbl O0eclnedeHHus aHTUKOPPYILHUOH-

HOU Oe3omacHocTH B Poccuiickoit ®enepanun
(Damm, 2021).

IHocTanoBka npodaemMbl

3a moclieiHee BpeMs B CIELMAJIbHON JIH-
Teparype OTHOCHTEIHHO IPOOJIeM IpenoT-
BPAILICHUS U YPETYIHPOBAHUS KOH(DIUKTA HH-
TEPECOB YYaCTHUKOB TPYHOBBIX OTHOLICHHMH
B acIlleKTe IPOTUBOAEHCTBUS KOPPYILIUHU CIIO-
JKUJIOCh JBa JHaMETPajbHO HMPOTHUBOIOJIONK-
HBIX [10JX0/1a.

[lepBrlif 3aKiII04aeTCS B TOM, YTO CIIELH-
aJUCTHl B OOJNIACTH TPYHOBOTO IpaBa JHOO
[IOJIHOCTHIO OTPULAIOT KOPPYMIIMOTE€HHBIN
MOTCHIMAN KOH(INKTa HHTEPECOB padoTo-
jJatenss ¥ pabOTHHKA, JMOO MOMPOCTY HI-
HOPHUPYIOT JaHHYIO TpoOieMaTuky. OmHOI
W3 MPUYUH CIOKUBLIEHCS CUTyallUH SBIISET-
¢ dyanucmudeckas NPUPOAA 3TOH OTpaciu,
«B paMKax KOTOpPOH COCYILIECTBYIOT HOPMBI
" cyOBEKTUBHBIC TIpaBa (fopuanuecKue o0s-
3aHHOCTH), KaK MyOJIHMYHO-TIPABOBBIE, TaK
n yactHompaBoBeie» (Gorokhov, Mavrin &
Khokhlov, 2003: 38). Kak wusBectHo, Tpy-
JIOBOW KoJeKC P® comep:XKUT HOPMBI, peria-
MEHTHUPYIOLIUE TPYJOBblE MPABOOTHOIICHUS
KaK Ha oucnosumuseHotl (TPyIZOBOH IOTOBOP,
pabodee BpeMsi, BpeMs OTABIXa, 3apaboTHas
IiaTa v Jip.), Tak U Ha uMnepamuenoli OCHOBE
(oxpaHa TpyZaa, mMaTepuasbHas OTBETCTBEH-
HOCTB, (DOPMBI H CLIOCOOBI 3aIIHUTHI TPYIOBBIX
[IpaB, PaCCMOTPEHHUE TPYIOBBIX CIHOPOB, OT-
BETCTBEHHOCTh 3a HapylLIeHUE HOPM TPYAO-
Boro 3akoHonarenbcTBa u ap.) (Lomakina,
2021: 109). B manmHOM ciy4ae TOCyIapCTBO
B JIHUIE MyONWYHBIX OPraHOB (haKTHUIECKU
BEICTYIIA€T TapaHTOM COOIIOACHHs OayaHca
JaCTHBIX HHTEPECOB paboronmaTtens u padboT-
HHUKA, IPOTUBOPEYHE MEXAY KOTOPBIMHU Ha-
XOAUTCSA B IUIOCKOCTH UHAWBUAYAJIBHOI'O UIIN
KOJUIEKTUBHOI'O TpynoBoro crnopa. C yuetrom
U3JIOKEHHBIX BbIme nojoxenui O.B. Morir-
Hasl KOHCTAaTHPYET, YTO KOH(IUKT HHTEpe-
COB B aCHEKT€ IPOTUBOJIEHCTBUS KOPPYIILIUHU
IPOSABISAETCA B JIMYHOM 3aMHTEPECOBAHHO-
CTH JIMIIa, KOTOpas MPOTHBOPEUHT ITyOIIHU-
HBIM HHTEpecaMm, B TO BpPeMs KaK B TPYyAO-
BEIX OTHOIICHUSX KOH(IUKT HHTEPECOB
SIBJISIETCSI CIIEICTBUEM IPOTUBOPEUUN MEXKIY
3aKOHHBIMH WHTEpPECaMH CYOBEKTOB IIPaBO-
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OTHOIICHUSI — pabOTHUKA M PabOTOmATEIS»
(Motsnaia, 2017: 94).

Bonee Toro, B crnenuaibHON JUTEpaTy-
pe BBICKa3aHa IMO3HUIHS O TOM, YTO JETallb-
Hasl perjaMeHTalus MPOIECCOB BO3HHMKHOBE-
HUS U MPEKPAIICHAS TPYAOBBIX OTHONICHUH,
a TaKXe OCYLIECTBICHHUS WHIUBUIYaIBHOM
TPYHOBOH AESTEINHHOCTH «IIO3BOJSET B OOINb-
IIMHCTBE CIIydJaeB M30eXaTh KOPPYIIHOHHBIX
otHomrennit» (Khabrieva (ed.), 2013: 226).
Hampuwmep, pemenue paboTomartenst O mpue-
Me, TIepeBojie, MPEMUPOBAHIH, MOBBINICHUN,
YBOJNBHEHUU WU JIPYTUX IOPUIMYCCKU 3HA-
YUMBIX EHCTBHAX B OTHOIICHWH paOOTHHKA,
«JlaXkKe €CII B €r0 OCHOBE JICKUT HEKOTOPOE
CyOBCKTHBHOE IIPEACTABICHUE, HE MOXKET
OBITH KBAJIN(UITIPOBAHO KaK KOPPYIIIIHOHHOE,
ITOCKOJIBKY HE CBSI3aHO C COBEPIICHHUEM MTPaBO-
Hapymenus» (Khabrieva (ed.), 2013: 227).

Bropotii moaxon kK MOHUMaHUIO KOH(IUK-
Ta WHTEPECOB YYACTHHKOB TPYIOBBIX OTHO-
OICHUH 3aKII0YaeTcs B TOM, YTO HHTEPECHI
paboTomaTens Kak IOPUAMISCKOTO JTUIA MOTYT
BCTYNaTh B IPOTUBOPEUUE C MHTEpECaMu (pu-
3MYECKOTO JIHIIA, BBHICTYIAIOMIETO B KaueCTBE
SIMHOJIMYHOTO OpTaHa yIpaBJIeHUs TaKOU op-
raam3anueil. OCyIecTBIsAS BIACTHBIC ITOTHO-
MOYH I, OCHOBAaHHBIC Ha JIOKAIEHOM HOPMAaTHB-
HOM aKTe, TPYAOBOM JIOTOBOPE, TOBEPEHHOCTH
U TIp., PYKOBOZUTEIh WIU HWHOU YIIOITHOMO-
YCHHBIH MPEICTaBUTENb Pad0TONATETS MOKET
WCIIONIb30BaTh CBOW CTaTyC B JIMYHBIX WU
TPYNIOBBIX HHTEpECax, TeM CaMBIM IIPHYH-
HSsI Bpel KaK caMoil OpraHW3aIliy, TaK U ee
pabotHukam. Ilo Mmuenuto JI.B. 3aiinesoii,
KaK 1 B TPaIUIUOHHBIX TyOTUIHBIX OTPACIIIX
IpaBa, «B TPYIOBOM IIpaBe, B MPEIMET KOTO-
pOT0 BXOISAT OTHOIICHUS YaCTHO-ITyOITMYHOTO
XapakTepa, Tak’Ke BOSHUKAIOT TPOOIEMEI, CBSI-
3aHHBIC C BO3MOKHBIM KOH(IIUKTOM JIHIHBIX
WHTEPECOB JIMIA, YIOJIHOMOYEHHOTO IMPHHH-
MaTh BIIaCTHBIC PEIICHUS B HHTEpEcaxX Ipyro-
'O JIUTA, BBICTYTIAs B KAYECTBE €ro MPEICTaBH-
Tens» (Zaitseva, 2016: 144).

Hdpyrue aBTOPHI MOAYSPKUBAIOT, YTO BO3-
HUKHOBEHHE KOH(INKTa HHTEPECOB B TPYIO-
BEIX OTHOIICHHUSX BIIOJHE PEaJbHO W IIPe-
CTaBISIET COOOH TPOTHBOPEYHE HHTEPECOB
YYaCTHUKOB TPYJIOBBIX OTHOIICHHUU IO TTOBO-
Iy HaJIJeKallero, 00beKTHBHOTO M OecIpH-

CTPacTHOTO HCIIONIHCHHS TPYIOBBIX O00s3aH-
HOCTel, a He coOMIoneHus CyOBEKTUBHBIX
TpyaoBbIX mpaB. Kak mumer H. A. AGy3sipoBa,
«1mo7; KOH(MJIMKTOM HWHTEPECOB 3aKOHOAATENb
MIOHUMAeT HE pa3iNdrhe WHTEPECOB B CBSI3U
C YCIIOBUSIMHU TpyJa (ciyxObI), a TPOTHUBOIIO-
CTaBJICHUE HHTEPECOB pabOTHIKA U paboToa-
Tens (WM WHOTO JIMIA), TP KOTOPOM padoT-
HUK XOYEeT IMONyYUTh MaTEePUATBHYIO BBITONY,
YTO MPUBOIUT K ONPEACICHHOMY Bpeny y ApPy-
roro cyobekTa» (Abuziarova, 2018: 153). Ana-
JOTHYHBIM 00pa30M, pacCMaTpUBasi HEIIOTHU3M
KaK YaCTHBIN CITydail KOH(IMKTa MHTESPECOB,
E.A. I'nyxoB u B.M. Kopsikun nosnaraior, 4To
B JAHHOW CHTYaIlMM BCTYMAIOT B MPOTHUBOpE-
que:

— TIyONWYHBI WHTEpeC KadyeCTBCHHO
BEITIOJIHUTE CBOIO padoOTYy, 3aCIy KHTh yBake-
HHE KOJUIET M PYKOBOJACTBA, NOOHUTHCS BEHICO-
KHX PE3yJIETaTOB JIESITEILHOCTH;

— UYaCTHBIH WHTEpPEC YIOBICTBOPHUTH
COOCTBEHHBIC MOTPEOHOCTH, MONYyYHTH JIHY-
HYIO BBITOAY, «CHIENAaTh Iar» B HAIpaBICHUU
JTydiiel KU3HU AT ce0sl CaMoro HIIM CBOUX
onmmskux (Glukhov & Koriakin, 2016: 2).

Cka3zaHHOE TO3BOJISIET CHAENATh BEIBOA
0 HAJIMYUH Pa3HBIX TO3UIIUH O CYITHOCTH KOH-
(IUKTa WHTEPECOB YUYACTHHKOB TPYAOBBIX
oTHomeHn. KaMHeM MpeTKHOBEHHS B JaH-
HOM CJIy4ae BBICTYIIAeT TPAKTOBKA KaTETOPUHU
«MHTEpEC» B TPYAOBOM IIpaBe, a TaKkKe 0CO-
OCHHOCTH €€ COIEepPKATEIHHOIO HAITOIHCHHUS
MPUMEHUTEIFHO K Pa3IMYHBIM BUJAM y9acT-
HUKOB TPYAOBBIX oTHomIeHu#. [lomnep:xmsas
KOHIICNIIUIO HAJHYHsI TCHEPATBHOTO (XO35H-
CTBCHHOT'0) MHTEpeca y JIrboro padoTomare-
JIs1 BHE 3aBUCHMOCTH OT €TI0 OpraHU3aI[HOHHO-
MpaBoBOW (OPMEI M TENeH IesTeIEHOCTH
(Lipkovskaia, 2011: 17), MbI pa3jesnsieM BTOpOi
MOAXOA W TIpe[jiaraeM paccMaTpUBaTh KOH-
(IIUKT HHTEPECOB B TPYIOBOM IpaBe KakK Mpo-
TUBOpEYNE MEXAY TeHEPalbHBIM HHTEPECOM
paboTomaTens W JTUIHON 3aHHTEPECOBAHHO-
CTBIO ero padoTHUKOB. [logoOHOE MOHNMaHUE
MO3BOJISIET B3TJIIHYTH Ha MPOOJeMy Mpeny-
MPEeKICHAS KOPPYIIUH B NEATEIBHOCTH Op-
TaHW3AIIH CO CTOPOHBI, OTIUIHOH OT KIIACCH-
YEeCKHUX MOCTYIaTOB TEOPHH TPYAOBOTO IIpaBa,
a TaKJKe 1aeT BO3MOKHOCTH BBIpabOoTaTh Mexa-
HU3MBI TIPEIOTBPALICHAS U YPETyIUPOBAHI
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KOH(IMKTAa MHTEPECOB HAa KAa4eCTBEHHO HO-
BOM ypoBHe. PaccMoTpuM maHHyIo mpodiaemy
Ha MpUMEPE CUTYaLUH «KOMaHIUPOBKU B UH-
Tepecax pabOTHUKA.

OocyxneHnue

[loHsiTHE KOMaHAMPOBKU B TPYIOBOM 3a-
KOHOJAaTEIBCTBE JAHO B CaMOM OOIIeM BHJE.
B coorBercTBUm co cT. 166 TpymoBoro ko-
nekca P®, ciyxkeOHass KOMaHIUPOBKA — 3TO
moe3nka pabOTHHKA 1O PACHOPSDKEHHIO pa-
0oTomarens Ha ONMpEACICHHBIH CPOK IS BBI-
MIOJTHEHUS CITyKEOHOTO IMOPYUCHHS BHE MECTa
MMOCTOSTHHOM paboThl. JIaHHBIM BOIIPOC TaKKe
perynupyetcst [locranoBnenuem IIpaButens-
ctBa P® ot 13 okTsa0ps 2008 1. Ne 749, koro-
po€ HOCBALIEHO OCOOEHHOCTAM HalpaBJICHUS
pabOTHHKOB B CIIy)XeOHBIE KOMaHIHUPOBKU
U HE COAEPXKUT JOMOJHUTEIBHBIX XapaKTepH-
CTUK pacCMaTpUBAaEMOr0 IOHATHS.

Mesxly TeM UMEHHO C COJEpXKaHUEM IIO-
HATHS CITy>KeOHON KOMaHIMPOBKH CBSI3aH PsiJ
mpoOIeMHBIX BoIpocoB. OIWH W3 HUX: BO3-
MOJKHA JIU KOMaHAMPOBKa B MHTEpecax padboT-
Huka? Ha mepBblil B3IVIAA, 3TO OKCIOMOPOH,
MTOCKOJIBKY B CT. 166 TpymoBoro koaexca P®
YCTAHOBJIEHO, YTO KOMaHIMPOBKAa OCYIIECT-
BIISIETCA IO PAclOpsKEHUI0 padoTomaress
W U1 BBIIOJIHEHUS CIIY>KE€OHOro MOpYyueHUs.
Kazaxoce OB, B 3THX NpU3HAKaX H coIep-
JKUTCS KJIIOYeBas XapaKTepUCTHKAa KOMAaHJH-
pOBKH — HHTepechl paboronatens. OmgHako
BO3MOJKHBI CUTYallMH, KOTJIa B ITOE3/KE TAK)Ke
3aMHTEPECcOBaH U paboTHUK. bonee Toro, WH-
Tepec pabOTHUKA MOXKET OBITH TJIABEHCTBYIO-
[IMM, TIPUYEeM HACTOJBKO, YTO HHTEpeC pado-
TOJATeJIsl CTAHOBUTCS HEOUEeBUJIHBIM. B uHOMI
CUTYaIlU! HHTEpeC paboToIaTes H BOBCE MO-
KET OBITh MHUMBIM. OCHOBHOM K€ TIETBIO TIPU
9TOM SBIISIETCS YJOBJIETBOPEHHE HMHTEpeca
paboTHHKa. Kpome Toro, ClieqyeT yauThBAaTh,
YTO KaTeTOPUH KOMAaHIUPYEMBIX PabOTHHUKOB
Pa3JIMUHBL: OT BCIIOMOIaTEJIbHOI'O NEepCoHaJIa
JI0 JIUL, OCYLIECTBIISIOIINX YIPaBICHUECKHUE
¢yHKIIMM B opranm3anuu. [locimennue wnme-
0T ropaszio 0O0JIblIe BO3MOKHOCTEH BIMSHUSA
Ha IpOLECcC NMPUHATHUS PELICHUs] O HalpaBiie-
HUHU B CIIY’KEOHYIO KOMaHIUPOBKY.

Tak, mHTEpEecOM paOOTHHUKA B KOMAaH[IH-
POBKE MOKET OBITh Ty TEIIECTBUE B IPYTOM I'0-

PO WM CTPaHy, TOCEUICHHE POJACTBEHHUKOB,
npyseit u T.1. «KoMaHIUpOBKH B MHTEpEcax
paboOTHHKA» MOTYT OBITh CBSI3aHBI C JIFOOBIM
HAIPaBJICHUEM JCSITEIbHOCTH OpPraHHU3allHH.
Becbma pacrpocTpaHeHsl OHH B cepe Hay-
KM W BBICIIETr0 00pa3oBaHUs: HAIIPUMED, KO-
MaHJIMPOBKH C IEJbI0 CTAKUPOBKH B JAPYTHUX
By3axX, y4acTHS B HAy4YHBIX KOH(EPEHIIHSX,
paboThl B HAaydHBIX OHOIMOTEKaxX W, HAKO-
HEIl, JUIS IOATOTOBKHU M 3alUTHI JUCCEPTALIUN
Ha COMCKAHWE YYCHOW CTENEHH IOKTOpa HJIH
KaHIUIaTa HayK.

B nipuBemeHHON CHTyalnu BBICOKA BEPO-
SITHOCTh BO3HHUKHOBEHHUS KOH(PIMKTa HHTEPE-
COB, IIOCKOJIBKY HaIpaBjieHHue pabOTHHKA B KO-
MaHJIMPOBKY IIPH OTCYTCTBHH Ha TO HHTEpEca
paboTomaTelis, TO €CTh 10 MHUMOMY CIIYKeO-
HOMY TIOPYYEHHIO, MOXKET CO3JaTh HEIpPaBo-
MEPHOE IIPEUMYIIECTBO JIJIsSI TAKOT'0 paOOTHHKA
U, KaK CJIEACTBHE, TIOBJIEYb HApyIICHHE CyOb-
EKTHUBHBIX IIPaB M 3aKOHHBIX HHTEPECOB MHBIX
JIUI, a TaK)Ke TMPUYHHEHHE MMYIIECTBEHHOTO
(HE3aKOHHOE TIOJIYYEHHE KOMIIEHCAITMOHHBIX
BBIIIAT) ¥ HEUMYIIECTBEHHOTO (penyTalnoH-
HbIE TIOTEPH) Bpela OpraHu3anuu. IlosToMy
YCTaHOBJICHHE JCHCTBUTEIBHOIO COMEpIKa-
HUST MHTEPECOB paboTomaresst W pabOTHHKA
B CHTYAIlM¥ KOMaHINPOBAHUS SIBIISETCS BaK-
HBIM KOMIIOHEHTOM oOecIieyeHus ux OaJiaHca,
a PaBHO MPEIYIPEXKACHUS KOHDIUKTA MEKTY
HHUMU.

KoMaHIipoBKa — 3TO HE OCYIIECTBIICHUE
pPabOTHUKOM CBOHMX IOCTOSHHBIX TPYIOBBIX
00s3aHHOCTEH, a BBIMOJHEHHE 3a HpeeIaMu
MTOCTOSTHHOTO MecTa paboThl KOHKPETHBIX 3a-
JaHWi, KOTOpBIE paboTOmATENlb OIpeHesscT
[pY HAaINpaBJICHUH B KOMaHIUPOBKY. Takue
3aJlaHUsl MOT'YT OBITh KaK B PaMKax TPYIOBOI
GyHKIIMH paboTHHMKA (M TOTJA €ro COryiache
Ha KOMaHIMPOBKY He TpeOyeTcs), Tak U 3a ee
npenenamMu (Takas KOMaHIHPOBKa BO3MOKHA
TOJIBKO C IHCbMEHHOTO COrjacus paboTHH-
ka). KUIroueBBIM MpPHU3HAKOM KOMAaHIMPOBKH
SBIAETCI €€ COOTBETCTBHE LEIAM JEITENb-
HOCTH M WHTepecam paboromareins. OmHaKO
CIIOKHOCTH B KBaJU(PHUKAIIMH KOMAaHIHPOBKH
HAYMHAIOTCS TOTJa, Korjma K MHTepecy pabo-
Tomareas J00aBIACTCS HWHTEpeC pabOTHHKA.
U 311ech BO3MOYKHBI HECKOJIBKO CHTYaINi, pac-
CMOTPETDH KOTOpBIE IIPEIaraeTcs Ha IpuMepe
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chepbl HAyKHW W BBICIIEro o0Opa3oBaHUs, T
TaKWe «IOTpaHWYHbIE KOMaHIAPOBOYHEIE CO-
CTOSTHHS BEChMa PaclpOCTPaHEHEI.

1. Cumyayus nanuuus 3aKOHHO20 unmMepe-
ca pabomooamens. B e€ pamkax mpUCyTCTBY-
FOT SIBHBIE MHTEPEChl KaK paboTomaTelis, Tak
u pabotHHKa. Hampumep, pernonaBaTeb By3a
HaIpaBISIETCSl B KOMAHAUPOBKY JUISI YUACTHUS
B Hay4YHOH KOH(MEpeHIHH. 3]IeCh HEI0CTATOY-
HO COOTHECTH CJy>XeOHOE IMopyueHHe paboT-
HHUKY C ero TpymoBod ¢(yHkmmed. Ilpeamer
KOMaHJIUPOBKH MOJKET BBIXOJHUTH 32 PAMKH
TPYJOBBIX 00si3aHHOCTEH paboTHHKA. B 3TOM
ciydae HeoOXOJIUMO TaK)Xe YUYHTHIBATh COOT-
HOIIIEHWE TIeJe TMOE3KN C HaIpaBICHUSMH
JICSITEIBHOCTA ~ OpPraHU3alHH-pPadoToNATENS.
C oIHOM CTOPOHBI, y4acTHe B KOH(PEPEHIUIX
HE SIBJISIETCS TIPSIMOM OOSI3aHHOCTBIO TIPEIO-
naBarens. Onaako B 4. 4 cT. 28 ®dexepanbHo-
ro 3akoHa oT 29 nmexabps 2012 r. Ne 273-®3
«O06 obpa3oBanuu B Poccuiickoii denepannm»
YCTaHOBJICHO, YTO OOpa30BaTEIIbHBIC OpTaHH-
3aIM¥ BBICIIETO 00pa30BaHUsI OCYIIECTBISIOT
Hay4YHYIO U (MIIM) TBOPUECKYIO JCSATEIBHOCTb.
CrnenoBaTenbHO, TaKas MoOe3JKa CBsI3aHa C Jie-
STEITLHOCTHIO 00pa30BaTEIbHONW OpraHU3aluu
BBICIIET0 00pa3oBaHus. B cuTyanuu sSBHOTO
HHTEepeca paboToaaressi, HalpuMep, Mpu Co-
BIIAJICHUN IIeJIe IOe3IKHU C IToOKa3aTelIsIMH
3(h(HEKTHBHOCTH JICSITEILHOCTH OPraHU3aIlNH,
TTOCTaBICHHBIMU YUPEIUTEIIEM, FIIH TTOKa3aTe-
JISIMH ITPOTPaAMMBI Pa3BHTHSI, HET HEOOXOTUMO-
CTH B TTTyOOKOM aHTHUKOPPYHIIMOHHOM aHAIIH-
3¢ uHTepeca padoronarens. OMHAKO HAJTHYHE
SIBHOTO MHTepeca pabOTHHKA B TaKOW IMMOE3-
Ke TpEeBpallaeT ee B [EHHBIH PECypc, U MEpHI
10 TPEJOTBPAIICHUIO ¥ YPEryJIUpPOBAHUIO
KOH(JIMKTa WHTEPECOB JIOJKHBI OBITh TPE-
TIPUHSITHI TIPA PACTIPEACNICHUN 3TOTO pecypca
(HampuMep, pa3paboTaH MPO3PaYHBINA TOPSIOK
HaIPABIICHUSI B TAKUE KOMAHIUPOBKH).

2. Cumyayus omcymcmeus 3aKOHHO20
unmepeca pabomooamens. B 3ToMm ciydae
WHTEepec paboTomarensi OTCYTCTBYET, a TO-
€3/IKa  OCYMIECTBIISIETCS  HCKIOYUTEIHHO
B 1ensx paborHuka. HecmoTpst Ha oueBH-
HYI0 HEAOMYCTUMOCTHh TaKOH KOMaHJIHPOB-
KU, CHTyallusl HE TaK MPOCTa C TOYKH 3PCHUS
OIICHKW HAJWYHWS WA OTCYTCTBHUSI MHTEpeca
pabotonarens. Hampumep, mpenoaaBatelib

By3a sBIeTCS JKcmepToM PocobpHam3opa
U HampaBlsgeTcs paboTomareiaeM B KOMaHIIU-
POBKY AJIsl aKKpPEIUTALIMOHHON MIIH JIMLIEH3H-
OHHOM 3KCIEPTHU3BI IPyToi 00pa30BaTeIbHON
OpTaHHW3alUU. 3/IeCh OMATH K& HEO0OXOIUMO
COOTHOCUTH I1€JIb KOMAaHAUPOBKU C LEIIMHU
IesITeNBHOCTH paboronatens. [lomaraem, aro
B JIAHHOW CUTYallMd OHU HE COOTBETCTBYIOT
IpYT JIpYTY, MOATOMY KOMaHAMPOBKA HEBO3-
MOKHA. PaGOTHHKY MOXKET OBITH MPEIOCTaB-
JICH Ha JaHHBIHA ITEPHO OTIYCK 0e3 coxpaHe-
HUS 3apa0O0THOM TIIATHI.

3. Cumyayus nesa6H020 Ul MHUMO20 UH-
mepeca pabomooamess. B TaHHOW CUTyalluu
HHTEpec paboTomarens Ie-fope MPEeNCTaBICH
B CITy’K€OHOM MTOPYUYCHHH, HO NIe-PaKTO OTCYT-
CTBYET WJIM HESIBHO BbIpakeH. B 310l curya-
nuu Tpedyetcs Ooiee rirybokas mpopaboTka
KaTeropuu MHTEpeca U aHTHUKOPPYILUOHHBIN
aHanu3 ee cogepxkanusa. Hanpumep, npenona-
BaTeJb HAIIPABJISIETCS B KOMAaHIUPOBKY B Kaue-
CTBE IIpeJiceiaTesl TOCYyJapCTBEHHOM 2K3ame-
HanmMoHHOU Komuccnu (nanee — ['OK) wim nis
BEJICHUS 3aHSATHU B JIPyroi 00pa3oBaTeibHON
opranuzanuu. MHaTEepec paboTHHKA — U3 ca-
MOr0 OYEBMJIHOTO — 3TO MOJYUYEHHE OIIaThl
TpyJa B IPUHUMAIOLIEM By3€ IIPH COXPaHEHU U
3apabOoTHOI IJIaTH B By3e-paboToxarere. Mo-
ryT OBITh U APYTHE UHTEPECHL: YKPEIUTh CBOIO
pemyTanuio, HaJaJuTh JHYHEIe CBS3U, IOOBI-
BaThb B HIPECTIXKHOM CTaTyce Ipencenaress
I'OK mnm Bu3ut-nipodeccopa u 1.11. Ho ects mu
3nechk uHTEepec paboronarens? [lomaraem, 4ro
OH NOTEHLMAJIbHO BO3MOKeH. Hampumep, ato
pa3BUTHE CBA3EH ¢ By3aMHU-IIapTHEPAMH, IO-
JOKHUTETBHOC MTO3UIIMOHUPOBAHUE BY3a B 00-
pa3oBaTeIbHOM MPOCTPAHCTBE, YKpEIJICHHE
ero penyTauuu u T.1. OHAKO TaKoil HHTEpec
paboTomaTens Ha CaMOM JeJie MOXKET M OT-
CyTCTBOBaTh. Bce 3aBUCUT OT KOHKPETHOM
CUTyallMM: KaKOH HMEHHO IIpernojaBaTeilb
HaIlpaBJIsAeTCs B TaKyl0 MOE3JKY, B KaKyl0 Op-
raHu3alMIo, JUIS y4acTUsl B KaKOM IIPOEKTE;
HMEIOTCS JIM COTJIallleHUsl O COTPYAHUYECTBE,
CEeTeBBIC 00pa30BaTEIBHBIC TPOTPaMMBI, 00pa-
30BaTeIbHbIE KOHCOPLUUYMBI U T.11. [lorpanuy-
HBII XapakTep 3TUX OOCTOSTENbCTB JOJKEH
OBITH TIIATEIHHO MPOAHAIN3UPOBAH HA TIpeN-
MET peasbHOr0 WM MHUMOTO HHTEpeca pado-
TOJATEs.
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3akJjoueHnune

B pamkax mpoBeAeHHOrO HCCIIEAOBaHUS
HaMHU pacCMOTPEHbI HECKOJIBKO MPOoOIIeM OCy-
LIECTBJICHUS] aHTUKOPPYNLIMOHHON JesTelb-
HOCTHM B 4acTH HPEJOTBPALIEHUS U yperysu-
pOBaHUS KOH(JIMKTAa HHTEPECOB YUACTHHKOB
TPYJOBBIX OTHOIIEHUH, UMEIOIIUX TeOpeTHYe-
CKO€ U IPUKJIaJTHOE 3HAUYCHHE.

Bo-1miepBhIX, KaTeropust «KOH(PIUKT HHTE-
pecoB» B TOM COZEP)KATEIbHOM HAaIOJIHEHUH,
B KOTOPOM OHAa HCIIOJIb3YeTCs B COBPEMEH-
HOM 3aKOHOJATeNIbCTBE O IPOTHUBOAEHCTBUU
KOPpYNILMHU, HE NPUBJIEKAET JOJDKHOIO BHHU-
MaHUS CO CTOPOHBI CIICIIUAINCTOB B 00IACTH
TPYJOBOTO IpaBa. OTO O0OYCIOBJIEHO TEM,
YTO TPaJULMOHHOE MpEeACTaBlIeHue 00 ITOU
OTpaciu CpeiMd YUYeHbIX He JONYyCKaeT HH-
CTUTYIHOHATN3AIIUN KOH(INKTAa HHTEPECOB
paboTomaTens u pabOTHUKA B KAauecTBE Ipe-
JUKaTa KOPPYHLUUOHHOIO IUCLMUILUIMHAPHOIO
pocTynka. B ¢BA3M ¢ 3TUM IpelcTaBiseTcs
CBOEBPECMEHHBIM H HEOOXOIUMBIM U3MCHEHUE
yIJla 3peHus Ha KaTeropuu «MHTepec paboTo-
JaTes W «UHTepec pabOTHHKa» ¢ alpHoOpU
[IPaBOMEPHBIX LEJel JesITeNbHOCTH y4dacT-
HUKOB TPYJIOBBIX OTHOLIEHHUH Ha anmocTepuo-
pH JIMYHbIE (M, BO3MOXKHO, IPOTUBOIIPABHBIE)
yCTpeMIICHHS (PU3NIECKUX JIUII, UMEIOIUX CO-
OTBETCTBYIOIIHNI TPYIOBOM CTATYC.

Bo-BTOpBIX, dacTHO-MyONWYHAs —TIpPH-
pola TPYyIOBOTO IpaBa JaeT ONpPENeICHHYIO
cBOOORY paboTomaTento B YACTH HPUHATHS
YIPaBJICHYECKUX PELIEHUH B OTHOILIEHUH CBO-
X paOOTHUKOB, PaBHO KaK ¥ IIPETOCTABISET
paboTHHKAM MPaBO BO3IEPIKUBATHCS OT BCETO,
YTO BBIXOIUT 32 PAMKH TPYAOBBIX (PYHKIIHH.
B cBs3u ¢ 3TUM OLlEHKa MHTEPECOB paboTO-
nareis U pabOTHUKOB HA MPEAMET HX IPOTH-
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Abstract. We analyze the effects of sanctions on imports of Russian timber products to
the European Union countries and the introduction of prohibitive duties by the Russian
Government on exports of the main types of unprocessed timber. Despite the reduction
of the corresponding foreign trade flows, the problem of low degree of timber processing
inside the country remains, primarily at the expense of sawn timber. It is shown that the
lost benefits from the current method of exploitation of tens of millions of cubic meters of
Russian timber may be several times higher than the actual income received. We discuss
the introduction of an additional customs duty on the export of sawn timber from Russia,
the rate of which can be linked to the value of carbon deposited in the harvested timber,
and dynamically increase over the years to ensure the gradual abandonment of exports of
this type of product while ensuring the maximum possible income. At the expense of fees
from such an additional payment it is possible to form investment funds for the realization
of public forest climate projects. The scaling up of such initiatives will allow not only to
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“Cubupckuti pedepanvHulil yHUSEpCUmem
Poccuiickas @edepayus, Kpacnoapck
SHucmuniym 3KOHOMUKU U OP2AHU3AYUL
npomsiuiienozo npoussoocmea CO PAH
Poccuiickas @edepayus, Hosocubupck

AnHoTtanus. [Ipoananm3upoBanbl 3Q(OEKTH CAHKIMI HA HMITOPT POCCHICKOHN JIECHOU
NPOAYKIMHU B cTpaHbl EBponeiickoro coro3a u BBeJIeHUs IIpaBUTEIbCTBOM Poccun
3aIPETUTENBHBIX TIONLUIHH Ha SKCIIOPT OCHOBHBIX BHJIOB HEOOPaOOTAHHBIX JIECOMATEPUATIOB.
HecMmotpst Ha cokpamieHne coOTBETCTBYIOIINX BHEITHETOPTOBBIX IIOTOKOB, ITpo0ieMa
HU3KOH CTENECHH NepepabOTKH qPEBECHHBI BHYTPH CTPAHBI COXPAHSIETCS, IPEKIE BCETO
3a cueT nuiioMarepuaioB. [TokazaHo, 4YTO yIyLI€HHbIE BBITOABI OT JE€HCTBYIOIIETO
croco0a 3KCIUTyaTaluy JeCATKOB MUJIMOHOB KyOOMETPOB POCCUHCKOM IPEBECHHBI MOTYT
B HECKOIIBKO pa3 MPEBBIIIATh (PAKTUIECKU MOIMydaeMblid noxoa. O0cykmaeTcs: BBEICHIE
JIOIIOJIHUTEIbHON TaMOYXEHHOMU MOLIJIMHBI Ha 3KcnopT u3 Poccun nuiiomarepuaos,
CTaBKa KOTOPOI MOXET OBITh MPHUBsI3aHA K CTOMMOCTH YIJIEPOa, TETOHUPOBAHHOTO
B 3arOTOBJIEHHBIX JiecOMaTepuajax, U JUHAMUYECKHU BO3pacTaTh € roJlaMu C LIeJIbI0
o0ecIieueH s OCTETIEHHOTO 0TKAa3a OT KCTIOPTa JaHHOTO BHIA POMYKIIHH IPU 00SCIICICHIN
MaKCHMaJIFHO BO3MOYKHOTO JIOXO/a. 3a CYeT COOPOB OT TAKOTO JOTIOTHUTEIEHOTO TIIaTeXka
MOYXHO C(POPMHPOBATH WHBECTHIIMOHHBIC CPEICTBA ISl PEATU3aIliH TOCYIapCTBEHHBIX
KIIMMaTHYECKUX IIPOCKTOB B c(pepe JIECHBIX OTHOMEHN . MacmTabupoBaHHue TaKIX
WHULMATUB MO3BOJIUT HE TOJBKO PEIIUTH MPOOJieMy ITOCTEIIEHHOIO YX0/1a OT MOJIen
SKCIIOPTA JIECHON MPOAYKIMHM HU3KUX [IE€PEIESIOB, HO U BHECTH CYILIECTBEHHbBIN BKIIA]l
B BOCIIPOU3BOJICTBO HALIMOHAJIBHBIX JIECHBIX PECYPCOB U COLIMAIBHO-IKOHOMHUYECKOE
pasButne Poccnu ¢ HU3KIM ypOBHEM BBIOPOCOB ITAPHUKOBBIX T'a30B.

KioueBsble ci10Ba: 5KOHOMUKA JICCHOH MPOMBIIUICHHOCTH Poccni, cTerneHs nepepadoTku
JIECHOW MPOMYKINH, SKCIOPT JIECHON MPOMYKIUH, LIeHa YIIepoa, ToCyaapCTBEHHOE
pery/upoBaHiE BHEIIHEAKOHOMHUYECKOH eI TETbHOCTH.

UccnenoBanue BoinoiaHeHo npu noaaepxke KI'AY «Kpacnosipckuii kpaeBoit honn
MOJJIePKKH HAYYHOU M HAyYHO-TEXHUYECKOW NesITEeIbHOCTU» B paMKaxX MPOEKTa
Ne 20231031-06006 «YraepoaHslil 6aianc BHELUIHEH TOPTOBIH JIECHON MPOAYKIHEH
peruonoB Enucelickoit Cubupmy.

Hayunas cnenuanbHoCTh: 5.4.4 — counaibHas CTPYKTypa, COLMaIbHbIE HHCTUTYTHI
U npoleccsl; 5.2.3 — peruoHasbHas U 0TpaciaeBas SKOHOMHUKA.
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Huruposanue: [1eokeB A.U., Topnees P.B., 3anzaep E. B., [Ibpkesa FO. U. Yrneponnoe perynupoBanue
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BBenenue

Crparernyeckue HallMOHAIbHBIC HHTEPECHI
JUKTYIOT HEOOXOAMMOCTD CTPOTOTO COONIOICHNU I
JIOJITOCPOYHBIX 0053aTEILCTB JIaKe B YCIOBHSX,
KOrjJa TaKTUYECKUEe 00CTOSTEIbCTBA CO3AAI0T
HCKYIIICHHE BPEMEHHO HApYIIUTh paHee BbI-
JIaHHbIC TapaHTUH. JJaHHBIN Te3HuC SBJIACTCS
XOPOIIUM apryMEHTOM JIJISl TUCKYCCHUHU O HE0O-
xonuMocTtH yuyactus Poccuiickoin @enepannu
B peaju3aluy MeXJyHApOIHOW KJIMMaTH4e-
CKOU MOTUTUKHU. CeroaHst HEPEIKO CIBIIITHBI
JIOBOJIBI B IOJIb3y OTKAa3a OT HAIIHOHAIBHBIX
00513aTENIbCTB 10 JeKapOOHU3AI[UH SKOHOMHUKH.
Tem He MeHee (aKkTHUECKasi rOCYIapCTBEHHAS
MOJTUTHKA TO-IPEKHEMY HCXOIHUT U3 HEOOXO M-
MOCTH BBITIOJTHCHHUSI IIPUHSATHIX 00513aTeIIbCTB
B COOTBETCTBUU ¢ PaMOUYHOW KOHBEHIIMEN
OOH no m3menenuto kiumata (UNFCC, 1992)
W TIPOJIOJKCHUST YYACTHS CTPAHBI B TII00AIb-
HBIX KJIMMaTH4YeCKUX HHHUIMaTuBax (Makarov
et al., 2018; Pyzhev, 2022; Potravny et al., 2022;
Porfiriev, 2022; Porfiriev et al., 2022). Takoi
TIOJIXO] TIPENICTABIISIETCS CTPATETMUSCKH BEPHBIM
HE TOJBKO B KOHTEKCTE IJ100aIbHBIX ITOJIUTH-
YECKHUX UHTEpecoB Poccuu, HO M ¢ TOUKH 3pe-
HHS CMATYCHUS MTOCIIEACTBUM KIIMMATUYSCKIX
W3MEHEHHUM I HAllMOHAIbHOM Y9KOHOMUKU:
HECMOTPsI Ha TO, YTO JIJIS YaCTH TEPPUTOPHUHU
CTpaHbI OyIyT HAOIIOAATHCS TOJIOKHUTEIIBHBIC
3((EKTH OT MOCTENEHHOTO MOTEIICHUS, IS
HEKOTOPBIX PETHOHOB MOT'YT HACTYIIATh SBJIC-
HUSI, KOTOPBIE CTAHYT MPUYHHON 3HAUMMOTO
colrabHO-3KoHOMHYecKoro ymepoa (Third
evaluation report..., 2022). 1o 3Toit mpuarHe
3a/1a4a MIaHOMEPHOTO COKPAIICHHUsI BEIOPOCOB
IMAPHUKOBBIX I'a30B B paMKaxX HallHOHAJIBHON
9KOHOMUKH HE TEePSAET CBOCH aKTyaIbHOCTH.

TpyaHO TIEPEONCHUTh MOTECHIIUATBHY O
pOJb JIECHBIX 3KOCHCTEM B COKpAIllCHHUH
HETTO-BBIOPOCOB MapHUKOBHBIX ra3oB B Poc-
cuu (Vaganov et al., 2021, Romanovskaya,
2024; Lukina, 2020; Ptichnikov et al., 2021).
CrtpaTerus HU3KOYTJIEPOJHOTO Pa3BUTH S
Poccus B cBOeM 1ie1eBOM (MHTECHCHBHOM)
CIICHAPUH B BBICOKOU CTETCHU TojaraeTcs

Ha yBeJIMYeHHUE NOorIouarouieil cnocoOHoCTH
necoB: 69,8 % cokpalleHHs HETTO-BRIOPOCOB
MMapHUKOBBIX Ta30B Ha ropu3oHTe 110 2050 1.
mpujeTcss UMEeHHO Ha Hee (Strategy..., 2021).
OpHako mpakTHYecKas pearnzanus chop-
MYJUPOBAHHBIX LIE€JEH €1le HE B MOJHOUI
Mepe obecneyeHa COOTBETCTBYIOIIUMHU
OpraHU3alMOHHO-YIPABJICHUECKUMH MEXaHHU3-
MaMH U peaJIbHBIMHU IPOEKTaMH, YTO OCTaBIISIET
OTKPBITBIM BOIIPOC O CIIOC00aX TOCTHIKCHUS
3aJlaHHBIX MapaMeTpoB CTpareruu.

HemasoBaxxHoW po0OsieMol SIBIISIETCS OT-
CYTCTBHE JIOJDKHBIX CTUMYIIOB JJIs OM3HECa K pe-
aJu3ally COOTBETCTBYIOLIUX MEP I10, BO-TIEp-
BBIX, COKpAIICHHUIO BEIOPOCOB MAPHUKOBBIX Ta30B
U, BO-BTOPBIX, YBEJIUUYEHUIO UX TOIJIOIIEHHUS.
[lepBOMy HaIpaBICHUIO CIOCOOCTBYIOT TEXHO-
JIOrMYecKast MOJIEPHU3ALMS IPOM3BOACTBEHHBIX
MOIITHOCTEH ¥ aHOHCHPOBaHHBIE TPCOOBAHUS
TI0 pa3aeeHHI0 OPEMEeHN TIATEXeH 32 BEIOPOCH
MMAPHUKOBBIX T'a30B C MHOCTPAHHBIMU IOKY-
MaTeIAMH POCCUKCKON ChIPhEBOM NPOAYKINU
(Makarov, 2023). PazpuTHe BTOPOro HaIpas-
JIGHUS CAEPKUBAETCSH HECKOJIBKUMHU 00CTOS-
TEIBCTBAMU: SKOHOMHYECKAsS Y(PPEKTUBHOCTH
KJIIIMaTHICCKUX MTPOEKTOB B OOJIACTH JIECHBIX
otHoureHui HeBbicoka (Fomenko et al., 2022a,
2022b; Korotkov, 2022), B T0 ke BpeMst HHppa-
CTPYKTYPHBIE U 3aKOHOJATENbHbIE OTPaHUUEHUS
MOKa HE MO3BOJISIOT OBICTPO MacIITaOUPOBATH
JAHHBIN CEKTOp SKOHOMHKH JeKapOOHU3AIIHL.

B nacTosmeit paboTe naeTcst KpaTKHi 9KO-
HOMUYECKUH aHaIn3 UJeU CTUMYJIUPOBAHUS
Pa3BUTHUA KJIMMAaTUYECKOTIO CEKTOpPa JIECHOIO
xo34iicTBa Poccu 3a cueT pelenus Jpyrou 1aB-
HEl IpOOIIeMBI OTPACIH — YBEIINYCHUS YPOBHS
nepepadboTKH JTeCHON MPOMXYKIIMH B TPOMBIIII-
JIEHHOCTH.

CaHKUWHU ¥ 3anpeT Ha BHIBO3
Kpyrioro Jjeca 2022 r.

Poccuiickass necHass NOPOMBIILIEHHOCTh
IIPOU3BOAUT IIPAKTUYECKU BCE U3BECTHBIE Ye-
JIOBEYECTBY BUJIbI NPOAYKLUU U3 APEBECHUHBI
XBOWHBIX WM JIUCTBEHHBIX MOPOJI U SIBISAETCSH
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OIHUM W3 KPYIHEHIINX B MHpE €€ JKCIOop-
TepoB. OTHAKO JIIEBUHYIO JIONIO IKCIIOPTa CO-
CTaBIJISICT HE MPOAYKIIHS BBICOKUX IIEPEICIIOB,
a HeoOpaboTaHHBIE JIECOMAaTEPHAIIBI (KPYTIIBIH
nec) u mmiomarepuansl. [lo manaeiMm OTC
Poccun, B 2021 1. 13 cTpaHbl BEIBE3EHO COBO-
KymHO 43,8 MIIH Ky0. M JaHHBIX BHJIOB IPO-
nykiuu (koasl TH BDOJT 4403, 4407) Ha cymmy
7,2 mapa $ npu o0IieM 3KCIopTe JAPEBECHHBI
1 TEJUTIONIO3HO-0YMaKHBIX U3JCTUH Ha YPOB-
He 17 muipn $. B mepecueTe Ha SKBUBAJICHTHI
KpYTJIOTO Jieca COBOKYITHBIH SKCIIOPT MUJIOMa-
TEpHaJOB M HEoOpabOTAaHHEIX JiecoMaTepHa-
JIOB cocTaBmi 78,9 MIH Ky0. M, TO €CTh MOX-
HO CUYHTaTh, 4TO 35,2 % BCel 3aroTOBJICHHOMN
B Poccum npeBecunst B 2021 1. OBLIIO BEIBE3EHO
3a py0ek B MHHHMAJBHO MepepadOTaHHOM
BH]IC.

B 2022 r. mpaBurenscTBO Poccum orpa-
HUYIIIO BBIBO3 U3 CTPaHBI KPYTIIBIX JIecoMaTe-
puaioB, a EBporieiickast KOMUCCHSI 3allpeTHIIa
uMIopT u3 Poccuu mupokoi HOMEHKJIATYPHI
necHbIX Tpy30B (Gordeev, Pyzhev, 2023a). Co-
BOKYITHOCTB 3THX COOBITHI HETaTHBHO CKa3a-
Jach Ha 00BEMax HKCIIOPTA JECHOH OTpaciu:
tonbko 1o koxy TH BOJI 44 «IpeBecnna u us3-
IeNusl U3 Hee; NPEBECHBIH YToNb» OH COKpa-
Tuics Ha 24,3 % B CTOMMOCTHOM BBIpa)K€HUU
B 2022 1. mo cpaBHeHuto ¢ 2021 1. Dkcmopt
HeoOpabOTaHHOM TPEeBECHHBI 32 OTMCUCHHBIN
MepUoA JEHCTBUTEIBHO COKPATHIICS OYCHB
CWIBHO: ¢ 12,4 MuIH Ky0. M 70 3 MJIH Ky0. M
(=76 %)'. Onnako, 3(dexT mias muIoMare-
pHaNOB Kylda MEHEe BBIPa)KEH: COKpAaIlCHHE
¢ 29,9 mau xy6. M B 2021 1. 10 23,5 MIH KYO.
M B 2022 1. (21,4 %). Bo MHOrOM 3TO CBA3aHO
C TEM, YTO OCHOBHOW ITOTOK ITHIJIOMATECPHAJIOB
yxomuT u3 Poccum B Kurait (47,2 % ot 006-
Iero OSKCIOpTa MaHHOTO BHUAA IIPONYKIIUU
B 2021 r.), ¥ Ha HETO OrpaHUYCHUS HE PaCIpo-
cTpaHsaIuch. Kpome Toro, ¢ y4eroMm OIbITa
BBEICHUS OTPaHMYCHIH Ha SKCIOPT KPYTIOTO

! TlpnocraHoBKa ITyONUKAIIT JeTaTu3HPOBAHHOMN

POCCHHCKOW TaMOXXEHHOHM cTaTUCTHKM ¢ Havyaima 2022 1.
3aTpyAHsIeT aHaJiM3 BHeIHed Toproeiau. llpu orcyrcTBHM
HeoOxomumbIx  nanHbix @DOTC B KkadecTBe BpEMEHHOIT
aJIbTEPHATHBBI B HACTOSIIEH paboTe HCHOIb3yIOTCS PACUEThI
aBropoB 1o gaHeelM UN Comtrade. Hemocrarkom sToro
HCTOYHHUKA SABIISICTCS 3alla3IbIBAHNC TOCTYIICHUS CTATUCTHKA
OT HEKOTOPBIX CTPaH, YTO YacTO HPHBOAUT K 3aHIKECHUIO
CYMMapHBIX OLEHOK TOPTOBBIX IIOTOKOB.

neca Ha JlanmpHeM Boctoke B xon1ie 2000-X IT.
(Antonova, 2017) MOXHO MPEIOIOKHUTE, YTO
9acTh MOTABIINX MO OTpaHUYEHUS He0Opado-
TaHHBIX JIECOMATEPHAJIOB OBLITN TEM UM HHBIM
CIIOCOOOM «KOHBEPTHPOBAaHBI» B pa3pelIcH-
HBIE THJIOMATCPHANBI, YTO TOMOJTHHUTEIHHO
MIOAICPIKAIO IKCIOPT JAHHOTO BHAA MPOAYK-
nun. B pesynbrate B 2023 1. sKCcmopT HEOOpa-
O0oTaHHBIX JlecomarepuaiioB B Kurtail XoTh
U CWIIBHO cokpatuics (Ha 75,3 % — o 1,6 MaH
Ky0. M), HO He oOHymwiIcsa. [lo mumomarepu-
aJaM ¥ BOBCE HaOIoJacss HEOONBIION TpH-
poct: ¢ 14,1 man ky6. B 2021 1. go 14,2 muH
ky0. M B 2023 1.

PBIHOYHBIN ycrieX poccuiickoi HeoOpabo-
TaHHOH TPEBECUHBI OOBSICHSETCS €€ KOHKY PCH-
TocrocoOHOH cTomMocThio. B 2022 1. Poccus
noctaBia Kuraro 2,1 MiaH Ky0. M HE0Opabo-
TaHHBIX JiecoMarepuajioB o 1ene 130,2 $/m°,
B To ke Bpemsi CIIIA mpenoctaBunu Kurato
nmpuMepHO TOT ke 00beM (1,8 mua M*) Goree
geM BTpoe jgopoxe (403,7 $/M%). ¥V maubonee
KPYTHBIX IIOCTABITIKOB HA KUTAHCKUH PHIHOK
[ICHBI TaK)Ke OBLITN CYIIECTBEHHO BEITIe: HoBast
Senanaust — 174,4 $/v3, Tepmanus —203,2 $/m°,
ITanya Hoast I'sunes — 229,6 $/m>. Bee tienst
npusenensl Ha 6asuce CIF, To ecTs ¢ yueTom
(dpaxTa ¥ CTPAaXOBKH J0 CTPAHBI-IMIIOPTEPA.
OueBuHON TpUYMHON TpeumymecTBa Poc-
CHH TIepel KOHKYPEHTaMH 3/IeCh SBISCTCS
Ooiee KOPOTKOE TPAHCIIOPTHOE IIJICYO U Cy-
XOITyTHAs JIOCTaBKa rpy30B. OqHAKO HEMaJo-
BXHYIO pPOJb HTPACT HUCTOPHUYCCKU HU3KAs
CTOMMOCTBH IPEBECHHBI HA BHYTPEHHEM PBIHKE
(puc. 1) n3-3a HU3KUX CTABOK TIJIATEXKEH 3a Jie-
COIIOJB30BAHNE B TOCYJapCTBEHHBIN OIOIKET,
MU3EPHBIX (PaKTHUECKHUX 3aTpar Ha JIECOBOC-
CTaHOBIJICHHUE, COXPAHSIOMICIHCS NOCTYITHOCTH
IUTsL pyOOK JIECOB B OTHOCHUTENBHOU ONHM30CTH
OT TPAaHCIIOPTHON CETH.

BHyTpenHue 1eHBI Ha KpyIJIBIA Jiec
B Poccum pactyt meanenno: ¢ 2017 mo 2023 rr.
OHHU BbIpocau Ha 36,2 %, TO ecTb B CpeHEM
pociu Ha 6 %. Eciu 1ieHa BHYTPEHHETO PBIHKA
IUTST XBOWHBIX MOPOA KPYTJIBIX JiecoMaTepHa-
0B B 2022 r. coctaBuia 3216,3 P/M3, To nus
Kwuras ona Obuta B 2,7 pa3za Gombiire (8 783,3 P
B IIEpecueTe MO CPETHErOI0BOMY KypCy HOJI-
napa K py6ito). bonbimas gacth 3TON pazHUIIBI
MIPHUIILTACEH HA PE3KO BO3POCIIYIO TAMOKEHHYTO
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Puc. 1. InHamuka LeH nponssoauTenein Ha HeobpaboTaHHble necoMaTepuranbl IMCTBEHHbIX U XBOWHbIX
nopof, nocTaBisieMble Ha IKCMOPT U BHYTPEeHHUI pbiHOK B 2017-2023 rr., P/M?
MCTOYHMK: COCTaBNEHO aBTOpaMM No AaHHbIM PoccTaTta

Fig. 1. Producer prices for unprocessed roundwood and softwood timber
for export and domestic market in 2017-2023, rubles per cubic meter
Source: compiled by the authors from Rosstat data

noununy (80 %, HO He Menee 55,2 €/m°, mpo-
THUB AercTBOBaBIIEel 10 KoHIa 2021 1. cTaBKHu
25 %, Ho He menee 15 €/m°). OcrajbHbIe CO-
CTaBJISIIONME: TPAHCIOPTHBIE W CTPAaXOBBIC
PacXo/ibl, HAJIOT Ha J00ABICHHYIO CTOUMOCTD,
JIOXOJI JIECOIKCTIOPTEPOB.

[IpuBeneHHbIE OIGHKM W paccykje-
HHSI TIO3BOJISIIOT 3aKJIIOYUTh, YTO, HECMOTPS
Ha JICUCTBUTEIBHO 3HAUYMMbIC HETapU(pHBIC
OTpaHWYCHHUS BHEIITHEH TOPTOBIIN JIECHOM TTPO-
JIYKIIMK, CYIIECTBEHHBIC TOTOKH HEoOpado-
TaHHOW WM MaooOpabOTaHHOW JIPEBECHHBI
BCE €IIe COCTABIISIIOT BAXXHYIO YaCTh IKCITOPTA
JIECHOM NpOoMBIIITIEHHOCTH Poccun.

3ayem HY:KHO YBeJIMYHBATH
MIyOnHY nepepadoTKH JIeCHO mpogyKuumn?

Cam 1o cebe SKCHOPT JECATKOB MUJI-
JUOHOB KyOOMETPOB JIpeBecHHBI M3 Poccuu,
Ha TIEPBBIN B3NS, HE SIBISETCS MPOOJieMon
JUTSl HALTMOHAIbHOM SKOHOMUKH. Ecinu npoayk-
Hsi BOCTpeOOBaHa 32 pyOeKOM M IPUHOCHUT

BCEM YYaCTHUKAM JIKOHOMHYECKHX OTHOIIIE-
HUH HEIUIOXOHM JOXOJI, TO 3a4eM OTKa3bIBAThCS
oT Takoro omsneca? YroObl OTBETUTHL HA DTOT
BOIIPOC, JOCTATOYHO PACCUNUTATH BEIUYHHBI
YITYIIEHHOH BBITOJbI OT HU3KOH CTETEeHH Tie-
pepabOTKH MOCTABIIEMON Ha SKCIOPT JIECHOM
MIPOMYKIIHH.

[Ipennonarasi, ¥To HEOOpaOOTAaHHBIE Jie-
coMaTepHabl MOTYT HCIIOJIB30BATHCS KaK TO-
CTaBJisieMasi Ha SKCIIOPT KOHEYHAS ITPOTYKITHS
WA B KAYECTBE CHIPBS JIJIsI MIPOMBITILIEHHOTO
MIPOW3BOACTBA PA3IMYHBIX JIECHBIX TOBAPOB,
W 3Has YyJeJIbHbIE TEXHOJIOTHMYECKHE Tapa-
METpBI JieconepepaboTKH, MOXXHO OIECHUTh
JIOXOABI OT peaju3alliyd Ha JKCIOPT OTHEIb-
HBIX BHJIOB POCCHUUCKOM JIECHOM OPOAYKLIHU
B TIepecueTe Ha SKBUBAJICHTHI KPYTJIOTO Jieca
(puc. 2). IlpuBeneHHBIE pacyeThl HCXOMIST
W3 MPSMOTro MpeoOpa3oBaHUs KPYTJIOro Jjeca
B KOHEUHYIO JIECHYIO TIPOAYKIIHIO 0e3 ydera
KOMIIJIEKCHOCTH HCITOJIB30BAHHUSI CHIPHS, B TOM
yucie mepepaboTKM OTXOMOB JIECOMUIICHUS
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Puc. 2. CpaBHeHue foxona OT peanu3aLum Ha 3KCNOPT OTAE/bHbIX BUAOB POCCUIACKOM
NIeCHOM NpOoAYKLMM B NepecyeTe Ha SKBMBANIEHTbI KPYr/10ro eca B pasax (y BepLIMH CTONOL0B)
Mo CpaBHEHWIO C He06pPabOTaHHbIMU NecoMaTepuanamMu U Toic. B/M3 (Likana BHU3Y AMArpaMMBbl)
MCTOYHMK: COCTaBNIEHO aBTOPaMM MO AaHHbIM PoccTaTa M KOHBEPCUMOHHBIX KO3PhULMEHTOB NepeBoaa
06bEMOB N€CHOM NPOAYKLMM B SKBMBANEHTbI Kpyrnoro neca no gaHHeiM (FAO et al., 2020)

Fig. 2. Comparison of income from export sales of selected Russian forest products in terms
of roundwood equivalents in times (column tops) compared to unprocessed timber,
thousand rubles/m? of roundwood equivalent (bottom scale)

Source: compiled by the authors from Rosstat data and conversion factors
for forest products volumes into roundwood equivalents according to (FAO et al., 2020)

Ha TONyYeHUE MOTOJHUTEIBHBIX MPOTyKTOB.
[lo »Toli MpUYMHE MONyIEHHBIC OLIEHKHU SIBIISI-
I0TCS. MUHIMAJIFHO BO3MOXKHBIMU, a Ha TPaK-
THKE CTOMMOCTHBIC IPEUMYIIECTBA OT MOBBI-
MEeHUS NTYOUHBI IepepaOdoTKu Oy 1y T OOJIbIIIE.

Haubonpmryto 10XOTHOCTH 00ECHEYUT
¢danepa: B menax mexabps 2021 r. m3 1
KpYyTJIOTro jeca MOKHO OBUIO MONXYYUTH (a-
Hepol Ha 22,3 Thic. P, uTo B 4,6 pa3a Ooiblile,
yeMm gaét 0a30BBIN Kpyribli yiec (4,8 Thic. P/
M?). ByMakHO-KapTOHHAsi MPOAYKIUS HMe-
€T HECKOJBKO MCHBIIUH YACTBHBIH BBIXOI,
HO TaK)Ke MPHHOCUT CYIIECTBEHHO 0oJiee BBI-
COKHH JOXOJ IO CPaBHECHHUIO C KPYTJIBIM Jie-
com: ot 15 ThIC. P/M® [u1si TapHOTO KapTOHA
1o 19 teic. /M most odeernoit 6Gymaru. ITu-
JOMaTepHalbl «BBITOIHEE» HEOOpaOOTaHHBIX
JecoMaTepruasoB, HO HE CTONb CYIIECTBEHHO:
8,6 Teic. P/vP. Tlo 910l mpHYKMHE WX IKCHOPT

B OONBIINX O00OBEMax HE HECET OXHO3HAYHBIX
BBITOJI.

Kpome oueBnmHON TIpsIMO  BBITOMBI
OT YBEJIMUCHUS NIy OUHBI TIepepabOTKH HEITb3sI
3a0bIBaTh 00 OTpaHUUYEHUSIX POBO3HBIX MOIII-
HOCTEH POCCHHMCKHMX JKEJIE3HBIX JOPOT, 000-
CTPHUBIIUXCS B CBS3U C IEPEOPUCHTUPOBAHNEM
MMOTOKOB I'Py30B Ha BOCTOK cTpaHbl (Gordeev,
Pyzhev, 2023b). IlepeBo3ka rabapUTHBIX Ts-
JKEJTBIX COCTABOB C KPYTJIBIM JIECOM B HAIlpaB-
neHun polHKOB Oro-BocTouHOl A3uu KOH-
KypPHUPYET C YIJIeM U UHBIMH TTPHOPUTETHBIMHA
TOBapaMu.

VYBenuueHue JHOBIX BHJIOB IPOH3BO/I-
CTBa JIECHOW TIPOIYKIIMU BBICOKUX TIEPEICIIOB
TpeOyeT JOBOJBHO MHOTO ChIpbsi. B cpen-
HEM Ha MPOM3BOACTBO | M’ mHUIIOMaTepuaioB
HYKHO He Menee 1,8 M® Kpyrioro jeca, a Ijist
BBITycka | T OyMa)KHO-KapTOHHOW MPOIYK-
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uun He MeHee 3,5-4 M® HeoOpabGOTaHHBIX
JecoMmaTepuaioB. TakuM o0pa3oM, yBeIHde-
HUe BBITycKa Oymaru Ha 1 MuH T moTpelyeT
npumepHo 4 MiH M? chipbs. C yueToM TOro
9TO B TOCTCOBETCKOM NEpPHONE POCCUUCKOH
JICCHOH TIPOMBIIIJICHHOCTH HE YAaBalloCh BBI-
py6arb 6osree 240 MitH M3 B TOII, B Cllydae yBe-
JUYEHUS MPOU3BOJCTBA BBICOKOIIEPEICIEHBIX
JICCHBIX TOBAPOB OTPACIb MOJKET CTOJIKHYTHCS
C Ie(PUIIUTOM CBHIPBS, UTO SIBIISETCS JOTIOIHH-
TEJNBHBIM apTYMEHTOM K COKPAIICHUIO IKCIIOP-
Ta He0OPaOOTaHHBIX JIECOMATEPHAIIOB U MTUJIO-
MaTepHaJIOB.

HuskoyriiepoaHoe pa3Butne
KaK CTHMYJI K YBeJTHYeHHIO
CTeNeHH MepepaGoTKHU JIECHOTO ChIPbS

Ha nmepBbiii B3MIs17, MapagoKCaiabHO,
HO pEIICHUE JABYX BBIIICONUCAHHBIX MPOOIEM
MOXET OBITh HaiieHo oM criocobom. Ilo-
CTENEeHHOE COKpallleHue sKcnopTa u3 Poccuu
HE TOJBKO HEOoOpaOOTaHHBIX JiecoMaTepHa-
JIOB, HO ¥ MIJIOMaTePUAIOB OTPeOyeT HOBBIX
TapupHBIX OTpaHUYCHUH, HApUMEp aHaJo-
TUYHBIX yke BBelleHHBIM B 2022 1. C ydyeToMm
BBICOKOH IICHOBOM KOHKYPEHTOCIIOCOOHOCTH
POCCHIICKOM JIECHON MPOAYKIIMH Ha MPUOPH-
TETHBIX 3KCIOPTHBIX PBIHKAX MOXHO Ipea-
[IOJIOKUTh, YTO YBEIMYEHUE CTOUMOCTH Ta-
KUX TOBapoOB Ja)k€ Ha HECKOJBKO JECATKOB
JIOJUIapOB BPSAJ JIM MPHUBEIET K OTKa3zy OT HX
3akynku. Ilpm ajmexkBaTHOM TOXOOpE CTaBKU
JOTIOJIHUTEIBHOIO IJIaTeka (Miau JAMHAMHU4e-
CKOH CXeMBI UX BHEJPEHUST) 00BEMBI TOCTABOK
OyIyT COKpamaThes, IPH ATOM IOIACPIKHABAS
COBOKYITHYIO KCIIOPTHYIO BBIpYUYKY Ha Hapu-
TeTHOM ypoBHe. OmHako Hambonee BaKHBIM
BOIIPOCOM  SIBJIAE€TCA HAa3HAUE€HUE CPEICTB,
KOTOpBIE MOTYT OBITh COOpaHBI B pe3yJbTaTe
BHEAPEHHU S JONIOJHUTEIBHOIO I1aTexka.

Llenpfo ero pacxomOBaHUS MOTJIO OBl
CTaTh CTUMYJMPOBAHHE Pa3BUTHUS CEKTOpa
KJIMMAaTHYECKUX TPOEKTOB B cepe JTECHBIX
oTHOoweHu. HecMoTps Ha BO3pocmIHil WH-
Tepec K 3TOH TeMe CO CTOPOHBI KPYIIHOTO
poccuiickoro OW3Heca, OPHEHTHPOBAHHOTO
Ha 3KCIOPT CBOEH MPOAYKLHH B CTPaHBbI, Ilie
B CKOPOM BPEMEHHU OKMIAETCs IPAKTUUECKOE
BHEJPEHUE MEXaHU3MOB TPAHCTPAHUYHOTO
YIJIEPOJIHOTO PETYJIMPOBAHU I, CYLLIECTBEHHAS

9acTh 3asBICHHBIX HHUIIMATHB MO-TIPEKHEMY
HAXOIWTCS HA CTAJINU MPOCKTHpOoBaHus. KoH-
tprupumMepsl peaku (Fomenko et al., 2022a,
2022b) ¥ TIOKa He 0Ka3bIBAIOT CYIIECTBEHHOTO
BIIUSTHUS Ha YBEJIIMUCHHUE MTOTIOMIAIOMIEH CII0-
COOHOCTH JIECOB B MacmTadax BCed CTpaHEL.
[IpuauHEBI OTCYTCTBHS BEIPa)KEHHON TUHAMU-
KH POCTa KOJIMYECTBA JIECOKIMMATHUYCCKUX
MPOEKTOB MHOTOYHUCICHHBL: OT 3aJepiKEK
C TPUHATHEM HOPMAaTHBHO-TIPABOBOH 0a3bl
PETYIMPOBAHUS WX pealu3aluu 10 Achu-
UTa KaJIpoB M MOIIHOCTEH NPOM3BOICTBA
JIECOIOCaIOYHOT0 MaTepuaia. Mexay TeM
IpPH TOJTHOICHHOM MacCIITa0MpOBaHUU JaH-
HOTO BHUJAa JKOHOMHYECKOU ESATEIHHOCTH
MOTCHIIMAIBHEIC JOXOIBI OT HETO MOTYT OBITH
COIOCTaBUMBI M )K€ IIPEBBHIIIATH ITOXOIBI
OTCUECTBEHHON IJIECHOH IIPOMBIILICHHOCTH
(Pyzhev, 2022).

Baxuelimum ycioBuem OBICTPOTO PO-
CTa CEKTOpa JIECOKIMMATHYSCKUX WHUIHU-
aTUB SBJSCTCS JIOCTATOYHBIA OSKOHOMHUE-
CKHU cTUMyN OH3HECY K HX peaju3aluu.
Crenuduka JecCHOr0 XO3SHCTBa 3aKiIrOva-
eTCs B IUIMHHBIX IUKJIAX POCTa JPEBOCTOS,
BBICOKMX PHCKaxX BO3JCHCTBHUS Ha Jeca II0-
JKApOB, BCHBIIICK MAaCCOBOTO Pa3MHOKCHHS
HACCKOMBIX-BPEIUTENICH, ACATEIHHOCTH uUe-
noBeka. J{7s1 peakIuy Ha 3TH 00CTOATEIHCTBA
HEOOXOAMMO KOHIIGHTPHPOBATH  OOJBIIYIO
9acTh PAacXOlIOB Ha pealn3alHio JTIOOBIX Jie-
COXO3sICTBEHHBIX MPOEKTOB B Hadalle MHBE-
CTUITMOHHOTO IUKJIA, YTO TPeOyeT BBICOKUX
JOXOJIOB OT PEeaJI3alliy IIPOCKTa B KOMIICHCA-
U0 TIOHECEHHBIX 3aTpar. TpyaHO OXKHIATh,
9YTO B Hayaje Pa3BUTHUS CEKTOpa JICCOKJINMA-
THYECKUX MPOEKTOB M HU3KOH IICHEI yTIepoa
O0OHBIC MHUITHATHBEI OyIyT 9KOHOMUYECKHU
npuBieKaTenbHBIMU. [lo 2Toi mpuumHe Oe3
JOJKHOTO TOCYIapCTBEHHOT O BMEIIIATEIHCTBA
CIIOKUBIICECS COCTOSHUE BOIPOCA, IO BCEH
BUIUMOCTH, OyIEeT COXPaHATHhCS Ha HEOIpe-
JICTICHHOM TOPH30HTE BPEMEHH.

B kaugecTBe BapmaHTa TOCYIapCTBEHHOM
TOAICPKKH KIUMAaTHICCKIX IIPOEKTOB B 00-
JACTH JIECHBIX OTHOUICEHWH MOXHO TIIpemy-
CMOTpPETh B3UMaHHE JONONTHUTEIHHOW CTaBKH
TaMO)XCHHOU IMONUIMHEI Ha IKCIIOPT MUIIOMa-
TEpPHaJIOB B IOJB3Y pealn3allii JICCOKIMMa-
THYECKUX IPOCKTOB B MHTEPECAX YBEIUICHUS
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TLTOTIAJIA, KAYeCTBA U YTIIEPO/I-TIOTIIONIATOIICH
CIIOCOOHOCTH JIECHBIX PECYPCOB CTpaHbl. B Ta-
koM ciydae Poccuiickas @enepanus exeron-
HO OyneT 3aKa3blBaTh BBIMOJHEHUE JIOMOJ-
HHUTEIBHBIX pabOT MO JIECOBOCCTAHOBIJICHHUIO
W Jiecopa3BelCHHI0, (DMHAHCHPOBAHUE KOTO-
PBIX TIPOUCXOAUT 32 CYET YKa3aHHBIX JOMOII-
HHUTEIBHBIX COOPOB TaMOXXCHHOW MOUITHHBL
BennuuHy cTaBKU HEOOXOIUMO ClIeaTh JIHHA-
MHYECKOW (YBEIMYHBAOMICHCS CO BPEMEHEM)
¥ TIPUBS3aTh K CTOUMOCTH YTJIEpO/ia, JICTTOHU-
POBAaHHOTO B 3aTOTOBJICHHBIX JIeCOMaTepralax
(Jietal., 2016; Shrestha, Sun, 2019; Guan et al.,
2021; Claudia Dias et al., 2009).

Jletanuzanusi mpeaIoKEHHOTO MEXaHU3-
Ma TpeOyeT JOMOJHUTEIBHBIX HCCIICIOBAHNN
W pacyeToB, KOTOPBIC COCTABIISIOT TPEIMET
CIIEIYIOIIHMX PabOT aBTOPOB.

3akJouenne

Bricokass 3kcropTHas KOHKYPEHTOCIIO-
COOHOCTH MPOXYKIIMH W JOCTaTOYHBIN 3amac
(MHAHCOBEIX pecypcoB, COHOPMHPOBAHHEIH
POCCHICKOM  JIECHOM  MPOMBILIIJIEHHOCTHIO
3a mocjegHee AecATHIIETHE, IMO3BOJIWIM OT-
paciy OTHOCHUTEIBHO CIOKOMHO IpeoaoseTh
kpusuc crpoca 2022-2023 rr. Poccuiickoii
JIECHON TTPOMBIIIUICHHOCTH HEOOXOIMM HOBBIH
HUMITYJIbC JJIsSI pa3BUTHUS B YCIOBUSX COKpallie-
HUS CIpOca Ha €€ MPOAYKIMIO CO CTOPOHBI
CTpaH 3amaja u MO-TPeXHEMY OOJBIIOrO I10-
TEHITMAaJIa 1JIsI pa3BUTHUS TITyOOKOH mepepadboT-
KU JIPEBECHOTO ChIpbs BHYTPU CTpaHbl. B aTOM
HE CJIeYeT MOJIHOCTBIO [10JIaraThCsl Ha PhIHOY-
HbIE MEXaHU3MBI, B paMKaX KOTOPBIX HE MOTYT

Cnucok Jutepatrypsl / References

OBITH pealn30BaHbI TOJATOCPOUHBIC IIPHOPUTE-
THI Pa3BUTHS OTPACIIH.

B dactHOCTH, mTpoOieMa MOBBIIICHUS
TITyOWHBI IEpEepadOTKH JPEBECHHBI HE MOXKET
OBITH pelleHa, MoKa IeHa Ha POCCHUICKHUE He-
00paboTaHHBIE JIeCOMaTepHaIbl U MUIOMAaTe-
pHaJIBIl OCTaeTCsl PEKOPIHO HU3KOW MO CpaB-
HEHHIO CO BCEMH MHUPOBBIMH KOHKYPEHTaMH.
B Takux ycnoBusx Om3HecCy Bcerna OyneT BBI-
roJlHEEe BBIBO3UTH 3a pyOexk OOJbIIOi 00beM
JaHHBIX TOBAapOB, a HC MHBECTHPOBAThH B pa3-
BUTHE HOBBIX MTPOM3BOJCTBEHHBIX MOIITHOCTEH
[0 TUINTHOH WM IEIUTIOJIO3HO-0yMaKHOH
npoxykiun. OrpaHHYeHe Ha BBIBO3 KPYyTJIO-
ro yeca ¢ 2022 1. ©UMeIo ONpeNeIeHHbBIN 3(-
(exT, omHaKo 3TOro Mayio. B cratke mokasaHo,
YTO MOKa HE CTaBIIME MPEIMETOM OTpaHHYe-
HUH MAJIOMAaTepHalbl TAKXKE CIEIyeT paccMa-
TPHUBATh B Ka4eCTBE MPOAYKIIMH HU3KUX MPO-
H3BOJICTBCHHBIX TIEPE/ICIIOB.

[lpenmaraercss BBeCTH OHHAMHUYECKYIO
JNONOTHUTEIBHYI0  TaMOKEHHYIO  ITOILIH-
HY Ha 3KcnopT u3 Poccum muiomarepualos,
3a cueT cOOpPOB OT KOTOpPOH (GOPMHUPOBATH
WHBECTUITMOHHBIC CPEICTBA IS Peaiu3alluu
TOCYJapCTBEHHBIX KIMMATHYECKUX IPOCKTOB
B cdepe IECHBIX OTHOomeHnd. MacmTabupo-
BaHHE TAaKWX WHUIUATHB MO3BOJIUT HE TOIb-
KO pEIIUTh HpoOJeMy IOCTEIEHHOTO YXOnIa
OT YKOPECHUBIICHCS] MOJETH SKCIOPTa JIECHOH
MPOAYKIIMH HU3KUX TEPENesIOB, HO U BHECTH
CYIICCTBEHHBIH BKJIAaJ B BO30OHOBIICHHE Ha-
[HOHATBHBIX JIECHBIX PECYPCOB M COIMAIBHO-
IKOHOMHUYECKoe pa3BuThe Poccum ¢ HH3KUM
YPOBHEM BBHIOPOCOB MapHUKOBEIX Ta30B.
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Abstract. The article examines the legal foundations of the institute of so-called “undesirable
organizations”, which is absolutely new for Russian and foreign constitutional legislation.
They mean international non-governmental organizations, as well as private foundations
and the media, which, from the point of view of the Russian legislator, pose “a threat to the
foundations of the constitutional system of the Russian Federation, the country’s defense
capability or the security of the state.” At the same time, the Russian law does not formalize
either the grounds or criteria for any illegality in recognizing an organization as undesirable,
while at the same time introducing extremely severe consequences for participants and heads
of such organizations in the form of administrative and criminal liability when continuing
activities on the territory of the Russian Federation. In the article, the author analyzes how
the history of the emergence of such a unique highly politicized legal institution in Russian
law, and indicates the main legal disadvantages of such legal regulation: 1) the law does not
meet the requirements of legal certainty, fairness, reasonableness and consistency of legal
regulation; 2) the law discriminates and imposes unjustified restrictions on the exercise
of constitutional rights of citizens without judicial recognition of the fact of an offense;
3) the law does not establish any clear legal procedure for recognizing an organization as
undesirable; 4) the law introduces measures of public liability, in addition to criminal and
administrative liability, without establishing the fact of an offense; 5) the law is politically
motivated and applies almost exclusively to organizations that are controlled by opposition
politicians located abroad or receive funding from foreign countries (scientific and research
organizations). The author concludes that such an institution does not comply with the
constitutional foundations of Russian statehood (Articles 1, 3, 14, 19 of the Constitution),
is politically motivated and cancels a number of constitutional rights and freedoms (the
right to freedom of speech, freedom of association, guarantees of judicial protection).

Keywords. The Constitution, constitutional rights, undesirable organizations, restrictions
on rights and freedoms, uncertainty of the norm, unconstitutionality of the law.
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Cubupckuil pedepanvhvlil ynusepcumem
Poccutickas ®edepayus, Kpacnospck

AHHOTanus. B cTaTbe nccienyroTcs MpaBoBbIE OCHOBHI a0COIIOTHO HOBOTO IS
POCCHIICKOTO U 3apy0eKHOTO KOHCTHTYITHOHHOTO 3aKOHOAATEIhCTBA HHCTUTYTA, TaK
Ha3bIBAEMbIX HEXeNaTelbHbIX Opranu3auuii. [1o1 HUMK TOHUMAIOTCS KaK MEKIyHapOIHbIE
HETIPaBUTEIbCTBCHHBIC OPTaHU3aLNH, TaK U YacTHIC (oAbl 1 CMU, KoTOpEIE ¢ TOUKH
3pEHHS POCCUICKOTO 3aKOHOATENSI IPEACTABISIOT «yrPo3y OCHOBAM KOHCTUTYLIHOHHOIO
crpos Poccuiickoit denepanun, 060pOHOCTIOCOOHOCTH CTPAHBI WUIH O€30MACHOCTH
rocynapctay. [Ipn 9ToM poccriickuii 3ak0H He (popMann3yeT HU OCHOBAHHS, HU KPUTEPHH
KaKOH-TM00 MPOTHUBONPABHOCTH IPU MPU3HAHUHN OpPTaHU3aIlUH HEKelaTeIbHOMU,
OJHOBPEMEHHO BBOJS KpailHe TsDKeble MOCIEACTBUSA AJIsl YHACTHUKOB U PYKOBOAUTENEH
TaKUX OPraHu3alHi B opMe aIMIHUCTPATUBHON U YTOIOBHO-IIPABOBOM OTBETCTBEHHOCTH
MIpY IPOAOIDKEHUH NIETEIbHOCTH Ha Tepputopun Poccuiickoit @enepanuu. B cratbe
aBTOP aHAJIM3UPYET UCTOPUIO BOSHUKHOBEHUS B POCCUICKOM IpaBe TaKOr'0 YHUKAJILHOIO
MOJUTHU3UPOBAHHOTO MPABOBOI0 MHCTUTYTA U YKa3bIBa€T OCHOBHbBIE IOpUIMYECKUE
HEIOCTATKH TAKOTO MIPABOBOTO PETYIIMPOBAHUS: 1) 3aKOH HE OTBEUAET TpeOOBAHUSIM MPABOBOM
OIIPENEeNIEHHOCTH, CIIPABEIJIMBOCTH, PAa3yMHOCTH U HENIPOTUBOPEYUBOCTH IIPABOBOIO
PEryIupoBaHust; 2) 3aKOH TUCKPUMUHUPYET U BBOAUT HUUEM HE 00OCHOBAHHbIE OTPaHUYECHUS
IUTSL peaNn3alii KOHCTUTYIIMOHHBIX MIPaB TpaXXIaH 0e3 MpU3HAHHS B CyIeOHOM TOPSIKE
(axTa mpaBoHAPYIICHUS; 3) 3aKOH HE YCTaHABIMBACT HUKAKOW BHATHOH IOPUIMYIECKOM
MPOLIE Ty PHI IPU3HAHUS OPTaHNU3AIMH HEXKENATeNBHOM; 4) 3aKOH BBOAUT MEPHI ITyOIHIHO-
[IPaBOBOM OTBETCTBEHHOCTH, [IOMUMO YTOJIOBHO-IIPABOBOM U aIMUHUCTPATUBHO-IIPAaBOBOM
OTBETCTBCHHOCTH BHE YCTAHOBIICHUS (PaKTa MPaBOHAPYIICHHUS; 5) 3aKOH ITOTUTHYECKA
MOTHUBHMPOBAH U IPUMEHSETCS MOUYTH UCKIIOUUTEIBHO K OpraHU3alusM, KOTOpble
KOHTPOJIMPYIOTCS OMITO3UIIMOHHBIMH ITOTHTHKAMHE, HAXOISIIAMHECS 32 PyOeKOM HITH
MOJTY9al0T (PUHAHCHPOBAHUE OT HHOCTPAHHBIX TOCYNApCTB (HAyYHBIC U UCCIIENOBATEIBCKIE
opraHusauuu). ABTOp NPUXOJAUT K BBIBOY, UTO TAKOM MHCTUTYT HE COOTBETCTBYET
KOHCTUTYITHOHHBIM OCHOBaM POCCHIICKOH TocynapcTBeHHoCTH (CT. 1, 3, 14, 19 Koncruryun),
MIOJIMTUYECKU MOTUBUPOBAH U OTMEHSET LEJbIA Psii KOHCTUTYLIMOHHBIX IPaB U CBOOO
(paBo Ha cBOOOIY CII0Ba, CBOOOIY OOBbEAMHEHHUI, TAPAHTHH CYIeOHOM 3aIITHI).

KuroueBbie ciioBa: KOHCTI/ITyI_II/ISI, KOHCTUTYIIMOHHBIC ITpaBa, HCKEJIATCIIBHBIC OpraHn3aluu,
OrpaHU4CHU IpaB U CBO60}1, HCOMPCACICHHOCTD HOPMbI, HEKOHCTUTYITUOHHOCTD 3aKOHA.

Hayunas cnenuanbHOCTh: 5.4.4 — conuanbHasi CTPYKTypa, COLHAIbHbIE HHCTUTYTHI
U npouecchl; 5.1.2 — myOnn4yHO-paBoBbIe (TOCYIapCTBEHHO-TIPABOBBIE) HAYKH.
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Beenenne

[MocnenHue HECKOBKO JICT B HAIICH CTpaHe
BCE Halle 1 Jare MBI Y3HaeM O TOM, YTO TIOSIBIISI-
IOTCSI BCC HOBBIE «HE)KEIIATENbHbBIC OPraHU3aIliH,
a B HOBOCTHBIX JICHTaX PETYJISPHO MOSBIISETCSI
nHpOopMAanus 0 3aepKaHIH U 00BICKaX y y9acT-
HUKOB TaKUX opranuzanuii. [Ipmdem eme ceMb
JIeT Ha3a/l HaIlle 3aKOHO/IATEIbCTBO HE COlepIKa-
JI0 YHOMHHAHHS 00 HHCTUTYTE «HEKeTaTeITbHBIX
opranuzanuin .

Ha MoMeHT HammcaHwWsi 3TOTO Mare-
puana 146 wmexIyHapOIHBIX OpraHU3aNH
MPHU3HAHBI «HEXeaTeIbHBIMUY» B Poccuu?.
«HexemarenpHBII» CTaTyC OCIOPUTH BOOO-
e HEeBO3MOXKHO: TaKUM oOpa3om, B Poccun
(haKTHYIECKU 3alpelIeHbl BEAYIIHE MEXKIY-
HapOIHBIC DKOJOTHYECKHE, IPaBO3AIIUTHEIC
U TpoQCcoro3HbIe O0BECIUHEHUS, KPYITHBIC
poccHiiCKHe OMIMO3UIIMOHHBIE M HEKOTOpHIC
3apyoexxapie CMU, penuruo3neie opranmsa-
1097078

3a 2022 ron poccUiicKue CyJIBl paccMo-
Tpenu kKak MUHUMYM 79 nen mo ctatee 20.33
KoAIl (ywacTue B JeTENTBHOCTH «HEXema-
TENbHON OpraHW3alny), Ha3HauuB 42 ajaMu-
HUCTPATUBHBIX HAKA3aHHUS’.

@dakTHUECKN 3aKOHOIATEIHCTBO 3aIpe-
[IaeT IMoJ] YTPO30il YTroJOBHOH OTBETCTBEHHO-
CTH JTI000€ MPONOIKEHUE ACSATEITHHOCTH «HE-
JKETaTeIBHOM» OpraHu3aIliy B HAIlIeH cTpaHe,
KPUMHUHAIH3HPYET JIFOOBIE CBSI3U C ITOW opra-
HU3anuel, BKIIoYas OOBIYHBIC PETOCTHI MU
CCBUIKH ¥ OCOOCHHO — JIOHATHL. MHOTHE YnTa-

' 3a 2023 rox 58 opranuzauuii ObLIH OOBSIBICHBI «HEKENA-

tesbHbIMUY B Poccun. Tlpu 3tom 10 2022 roja craryc Hexe-
JIaTeNBHBIX HMETH BCero 49 opraHu3anuii.

% TlepeueHb HHOCTPAHHBIX M MEK/yHAPOIHbBIX HEIPABHTEIb-
CTBCHHBIX OpraHM3ali, JeTeIbHOCTh KOTOPBIX IPH3HAHA
HEeXeNaTrenbHOW Ha Tepputopuu Poccuiickoir Deneparmu//
Cwm: https://minjust.gov.ru/ru/documents/7756/ (nara obpare-
uust: 09.03.2024).

* CBOZHBIC CTATHCTHYECKHUE CBEJCHUS O ACSTEIBHOCTH (he-
JlepalibHBIX CyIOB OOLIEH IOPUCAMKIMU U MHUPOBBIX Cyaeit
3a 2022 rox//cdep.ru/index.php?id=79&item=7645 (nara
obpamenus: 04.03.2024). Crarucruka 3a 2023 u 2024 roxsl
Ha caiite CynebHoro senapramenTa BepxoBHoro cysa enie He-
JIOCTYITHA.

TE€JIH, JOHOPBI U IpyTHe OpraHu3aluy HauuHa-
10T n30erarp MoJOOHBIX KOHTAKTOB C MHCTH-
TyLUEN, NPU3HAHHONW «HEXEJIATEIbHOIW», YTO
MO3BOJISIET A(PPEKTHBHO H30JIMPOBATH TaKUE
OpraHu3alliy U 3ampelaTh UX JesTebHOCTh
POCCHICKIM BJIACTAMH.

3aKOHOJATENIbHOE OIpee/ieHUe TEepPMHU-
Ha «HEeXeJlaTeJIbHble OpraHu3aluu» MOsSBU-
noch B 2015 rony myTeM BHECEHHS] N3MEHEHUH
crienuaabHbIM 3aKkoHOM* B DenepanbHbli 3a-
KoH «O Mepax BO3JeHcTBUS Ha JIUL, IPUYACT-
HBIX K HapyLIEHHUSIM OCHOBOIIOJIAratoIIHX [IpaB
1 cBOOOA 4eloBeKa, MpaB u cBOOOJ TpakIaH
Poccuiickoit  ®@epepanmm» ot 28.12.2012
N 272-@35.

B a10 xe Bpemst B YK PO u KoAlle PD
MOSIBUIMCH aIMUHHUCTPATUBHAs U yTOJOBHas
OTBETCTBEHHOCTb 33 Y4acTHE B JAESTEIbHOCTH
«HEXeJIaTeIbHBIX OpraHu3aluuil». AJIMUHU-
CTpaTUBHasi OTBETCTBEHHOCTh YCTaHaBJIMBa-
ercs cT. 20.33 Komekca 00 agMUHUCTpaTHB-
HBIX MPaBOHAPYUICHHUSX €O INTpadaMu s
rpaxaan g0 15000 py6. YromoBHas OTBET-
CTBEHHOCTh ycTaHOBieHa ctaThed 284.1 YK
P® ¢ mrpadamu mist rpaxkaan ot 300000 py06-
JIei 10 yroJIOBHOI'O HaKa3aHUs B 6 JIET JuLlIe-
HUS CBOOOIBI.

Ha nepBblil B3rIsig npeacTaBiIsieTcs, 4To
peub UIET O KAKMX-TO peajbHO CTPALIHO Orac-
HBIX ¥ BPEIOHOCHBIX ISl POCCUHCKOro o011Ie-
CTBa OpraHM3alusAX, NOCKOJIbKY Haka3aHue
3a y4acTH€ B HUX JIOCTaTOYHO CYpOBO, BEIb
Jake 3a M3HAcHUJIOBaHHE Oe3 KBaTUpHIHPY-
fomux npuszHakoB (ct. 131 YK P®) numator
cBO0OOIBI HA cpok OT 3 1o 6 set. Ho Tak nu Bce
OIIaCHO Ha caMoM JieJie?

Tak, mo mamupiM CypebHOTO Aemapra-
MeHTa rpu BepxoBaoMm cyne PD, no cT. 284.1
YK P® 3a nepuoa ¢ 2015 mo 2019 rox B Poc-
CHH OCYXJICHHBIX He Ob1I10, a B 2020—2021 ro-

4 OepmepanbHblii 3akoH 0T 23.05.2015 N 129-03 «O BHeCE-
HUM HW3MCHCHHUII B OTJCIbHbBIC 3aKOHOAATEIbHBIC aKkThl Poc-
cuiickoit ®enepanuu"//Cobpanue 3akoHomaresibcTBa PD.
2015. N 21. Cr. 2981

> Cobpanme 3akonomarenbctBa PD. 2012. N 53 (u4. 1).
Cr. 7597.
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nax OBLIO BBIHECEHO BCETO TPH TIPHTOBOpA
(ycrmoBHOE OCYXJeHHE M 00s3aTeNbHBIE pa-
60ThI)°.

IIpeabicTopus NPUHATHS 3aKOHA
H COflepiKaHue PABOBOTO PeryIupoOBaHuUs
3aKOHOIPOEKT 00 YCTAHOBIICHHH OTBET-
CTBEHHOCTH 3a OCYILECTBICHUE AESATEIbHOCTH
WHOCTPAHHOM WJIM MEeXIyHapOoJHOW Hempa-
BUTEJIbCTBEHHOM OpraHu3aluu, B OTHOLIEHUU
KOTOPOM MPUHATO pelIeHue O IpPU3HAHUU
HE)KeJIaTeNIbHOW Ha TeppuTopuu Poccuiickoi
Oenepanum €€ IEATEILHOCTH, OB BHECCH
B lTocaymy 27 mosiops 2014 r. nemyratamu
A. TapnaBckum («CrpaBemmmBas Poccusi»)
u A. Umenko (JIJIIIP).

B noscuuTeNnbHOM 3anmucKe K 3aKOHY aB-
TOpPBbl YKa3bIBalOT, YTO «peaju3alus Ipea-
JO)KEHHBIX MEp IO3BOJIUT MOBBICUTH d(Pdek-
TUBHOCTb IPENATCTBOBAHUS JI€ATEIbHOCTU
WHOCTPAHHBIX CTPYKTYp, MPEACTaBIISIOMINX
yrpo3y 0e30macHOCTH TrocymapcTBa, (OpMH-
PYIOLIMX YTPO3bl «I[BETHBIX PEBOJIIOLUN» HIIH
CIIOCOOCTBYIOMIMX BO3HUKHOBCHHIO 0YaroB
HaIpPsKEHHOCTH Ha MEXITHUYECKOW U MEeX-
KOH(eccHOHaTbHON 0cHOBe» . Kak Mbl BUANM,
BCS pUTOPUKA aBTOPOB ATOI'0 3aKOHA HUKAKOI'O
OTHOLIEHUS K IpaBy HE HUMEET M OCHOBaHa
Ha MCKJIFOUUTEIBHO MOJIMTUYECKUX Paccykie-
HUSIX.

®enepanpupii  3akoH  oT  23.05.2015
Ne 129-®3 «O BHeceHMM U3MEHEHUH B OT-
JIeJIbHbIE 3aKOHOJaTeNbHble akTbl P®D» ObL1
npuHAT locynapcTBeHHOM aymoit 19 wmas
2015 roga. T HOPMBI OBLIIM BBEJECHEI C TO-
MOILbIO BHECEHHUs IOINPABOK B TaK Ha3bIBa-
eMblii 3akoH «Jmmbr SkoBieBa» «O mepax
BO3JEUCTBHUS Ha JIMI[, IPUYACTHBIX K Hapy-
IICHHUSIM OCHOBOITOJIATAIOIIHX MPaB B CBOOOT
YeloBeKa, MpaB U cBobox rpaxkaan Poccuii-
ckoit denepannumy, a TAKKE U3MEHEHUS OBLTH
BHeceHbl B YK PD (ct. 284.1 YK P®) u KoAll
P® (ct. 20.33).

CozeprxaHue MpaBOBOTO PEryIHMpPOBaHUS
B YKa3aHHOM IIPaBOBOM aKT€ CBOJUTCS K BBE-

¢ aumbie cyneOnoi craructku//cdep.ru/?id=79 (mara obpa-
menust: 03.03.2024)

7 Ne 6629026 «O BHeCEHNH U3MEHEHHUI B OT/IENBHBIE 3aKO0-
HozjaTenbHble akThl Poccuiickoit denepanun (00 yTouHEeHUH
OT/AEJIBHBIX MOJIOKEHUH HEKOTOPBIX 3aKOHOIATEIbHBIX AKTOB
Poccuniickoii ®enepanyn). [losicHuTenbHas 3amucka.

JICHUI0 paHee HEU3BECTHOI O POCCUNUCKOMY TIpa-
BY IMOHSTHUS «HEXelaTeJIbHasl JAeITeIbHOCTb
MEXAYHAPOJHBIX  «HENPaBUTEIbCTBEHHBIX
opranuzanuit». Ilpuuem «HexenaTelIbHBIMI
MEXAYHApOJHblE OpraHU3allMM  CTAHOBAT-
Cs 10 pelleHuto ['eHepanbHONW HMPOKYpaTypbl
¢ ywactueM MUHHUCTEPCTBA HMHOCTPAHHBIX
Jell. 3aKOH OIpeeNseT, YTO pPelIeHUe O cTa-
Tyce «OpraHM3allMd C HeXKeJaTelbHOW Je-
SITEIBHOCTBIO Ha Tepputopun Pocculickon
Qenepauun» npuHUMaeTcss [eHepalbHBIM
MIPOKYPOPOM HJIM €r0 3aMECTUTENAMHU I10 CO-
rnacoBanuto ¢ MUJ[ PO B oTHOmeHuun opra-
HU3alUY, MPEACTABIAIONIEH «Yyrpo3y OCHO-
BaM KOHCTUTYUHOHHOro cTposi Poccuiickoi
Oenepanun, 000POHOCIIOCOOHOCTH  CTPAHBI
niu 0€30IacHOCTH rocyaapcTBay. Benenue sxe
«CIIUCKa» TaKUX OpraHu3aluil BO3JI0XKEHO
Ha MuHuCcTEpCTBO FocTUIUH PO.

CornacHo 3aKOHY OpraHHU3aLUu, JesTeNb-
HOCTb KOTOPBIX NpHU3HAHA HEXKEJIaTeIbHOMU,
B IPUHIUIE HE MOTYT paborarh B Poccum.
B uactHOCTHM, MM 3ampelieHo: OTKpPbIBaTh
B Poccum cTpykTypHBIe nojpasaenenus (ecau
OHU OBUIM CO3JaHBl paHee, TO JOJKHBI ObITh
3aKpBITHI); IPOBOJIUTDH JIEHEXKHBIE OIlEpaluy;
pacrpocTpaHsaTh HH)OPMAIMOHHEIE MaTepH-
anel, B ToM unciie B CMU wnm B uHTEpHETE,
a TaK)K€ XpPaHUTb TaKUe MaTepHUalibl B LEIAX
pacupocTpaHeHMs; CO3/1aBaTh IOPUAMYECKHE
JIMLA ¥ Peasn30BbIBaTh IPOIPAMMBIL.

[Ipu mpu3HaHUU TOW WMJIM UHOW OpraHu-
3allUM HEXKeJIaTeJIbHOM OrpaHHYeHUs BBO-
JOATCS HE TOJIBKO JUISL HEe, HO M JUIsS IpyTux
nut. Tak, Bcem rpaxkaanam PO, numam 6e3
rpakJlaHCTBa, KOTOPbIE MOCTOSHHO MPOXKHU-
BaloT B Poccun, u poccuiickum opiaunam 3a-
MPEeLIEHO:

*  Y4YacCTBOBaTb B JESTEIILHOCTH HEXe-
JIaTEeJIbHBIX OpraHu3aluii, B TOM 4HuCIlle pac-
MIPOCTPAHATh MaTE€pPHUAJIbl HEXKEJaTeJIbHBIX Op-
raHU3aIuM;

*  IPENOCTaBIATH M COOMPATH CPENCTBA
WU OKa3bIBaTh (PHHAHCOBBIC YCIYTH, KOTO-
pBIE 3aBEIOMO TpeIHA3HAYeHBI IS oOectie-
YeHHUs JESATEIbHOCTH HEeXeJaTelbHON opra-
HU3ALUHU.

[lepBoHauaJbHO HOPMBI 3aKOHA AKTHUBHO
HCIOJIb30BAJIUCh MPOTUB OpPraHU3alui, cO3-
JAHHBIX OBIBIINM ITIaBON HE(PTSHOW KOMITAHUT
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«FOKOC» M. XomopkosckuM. Tax, B 2017 rony
I'ennpokypaTypa npu3Haiza «HEeXeaaTeabHbl-
MW» TPU MHOCTPaHHbIE OpPraHU3ally, CBA3aH-
Hble c omnmno3uiuoHepom Muxauiom Xomop-
KOBCKHUM, B uX uncie Opumn Otkrytaya Rossia
u Open Russia Civic Movement.

C 12 urons 2021 roga B cuiy BCTYNHIN
monpaBku B YK PD3, ceppe3Ho yxecToumnB-
e HaKa3aHUe 3a yyacTHe B JeATEeIbHOCTU
HEe)XeJaTeJbHON OpraHu3alnuu. 3aKoH Tenepb
YETKO pas3jeiseT (B pa3HbIX YacTAX CTAaTbH)
JIeATEeNbHOCTh B «HEKEJATeJlbHOW OpraHu-
3alMU» Ha JIBE YaCTU — y4acTue U pyKOBOJI-
CTBO. 3akoH Temnepb TpeOyeT Haka3blBaTh
PYKOBOJUTENIEH «HEXKeJIaTeIbHbIX)» OpraHu-
3anuii cpazy mo YK P® (ot 2 go 6 neT), a ux
YYaCTHUKOB — I10CJI€ €IUHCTBEHHOI'0 aMHU-
HHUCTPAaTHBHOT'O HaKa3zaHUs 0e3 IPUBI3KU
K cpokam (ot 1 o 4 ner). C uronst 2021 roma
«HEXeNaTeJIbHBIMU» MOTYT MpPHU3HATh Op-
raHu3alliy, BBICTYNABIIME I[OCPEIHUKAMU
B (PMHAHCOBBIX OTEPALMAX ST IPYTHX «HE-
JKeJaTeJIbHBIX» CTPYKTYP.

B 2022 rony B cT. 284.1 YK P® Ob1H BHE-
CEeHBI OYEPEIHbIC M3MCHEHHsI’: 3aKOHOMIATEIb
CTaJl pacCMaTpUBaTh B Ka4eCTBE MPECTYIHBIX
JeHcTBUIl yyacTue B JESTENbHOCTU HEKena-
TEJIbHOM OpraHu3alliyd HE TOJBKO Ha TEeppH-
Topun Poccum, HO U B JTI000M HHOCTPaHHOM
rocyaapcTBe.

Lenb npuHATHS 3aKOHa O HEXKeJaTelb-
HBIX OpraHU3alMSAX OYEBUJHA — ITO HCKIIIO-
YeHHE BO3MOXKHOCTU YYacTHsl POCCUUCKHX
rpakJlaH B JESTEIbHOCTH MHOCTPAHHBIX Op-
raHU3alMi, KOTOpbIE MOJ03PEBAIOTCS B He-
KUX «aHTUPOCCUUCKMX NEHCTBUSAX HIJIM BMeE-
maTenbCcTBe B poccuiickue aena». Bee 3to
HE COOTBETCTBYET OCHOBHBIM IPUHLHUIIAM
[PUBJICUEHUS K IOPUAMYECKON OTBETCTBEHHO-
CTH — CIIPaBEUTMBOCTH, 0OOCHOBAaHHOCTH, OT-

BETCTBEHHOCTH 33 BUHY, WHIMBUIYyaTH3aIUN
Hakazanus (Marchenko, 2014: 633).

8 ®enepanpuepiii 3akon ot 01.07.2021 N 292-®3 «O BHECe-
HUMW U3MEHeHus B cTathio 284.1 YronosHoro koxekca Pocenii-
cxoit denepaunn//Cobpanne 3akoHoxarenscTBa PD. 2021.
N 27 (wacts I). Cr. 5120

 Menepanbhblii 3akoH o 14.07.2022 N 260-®3 «O BHe-
CEHHMU M3MCHCHHU B YTOJIOBHBIM Kojekc Poccwmiickoit dene-
pammu u YToJOBHO-TpoLECCYalbHBI Komeke Poccuiickoit
Denepamun"// OUuHATbHBI HHTEPHET-MOPTAT HPABOBOI
nudopmaruu http://pravo.gov.ru, 14.07.2022

1. 3axoH He O0TBe4YaeT TPeOGOBAHUAM
NPaBOBOii ONpeeTeHHOCTH, CIIPABEIJTHBOCTH,
Pa3yMHOCTH U HENPOTHBOPEYNBOCTH
NPAaBOBOTO PeryJHpPOBaHus

TepMun «HEXKeIaTeNbHBINY», WCIOIB30-
BaHHBI B 3aKOHE, WMEET SIBHYIO IPHUBSI3KY
K JIEKCHUKE, HCIIOJIb30BaHHON B BeHCKON KOH-
Benuu 1961 roma'®. OH mpousBomeH OT TO-
HATHUS «persona non grata». CoriacHo cT. 9
KonBen1uu rocynapctBo npeObBaHuUs, B KO-
TOPOM HAXOAUTCS IUTIIOMATHYECKUN TIpe-
CTaBHUTENb, MOXKET B Jt000e BpeMs (mpuyuem
He Oynydyu OOsI3aHHBIM MOTHBHPOBATh CBOE
pemeHue!) yBeIOMHUTH aKKPEIUTYIOMIEE TO-
CyIapCTBO, YTO JIO0OW NHUIIIOMAT SIBIISICTCS
persona non grata. B Takom ciydae akKpeau-
TYIOIIIEe TOCYJAapPCTBO JOKHO OTO3BaTh JaH-
HOE JINIO B CaMbIii KOPOTKHUH CPOK (OOBIYHO
B TeueHue 48 wacoB). B crmoxuBmIeiics Mex-
JIYHApOJTHOW TMpaKTHUKE CTATyC persona non
grata o3Ha4yaeT O(GHIIMAIBHOEC PHU3HAHKE TO-
CyIapCTBOM HEXEJATEeIbHOCTH JaJbHEHIIIETO
MpeObIBaHUS HA €r0 TEPPUTOPHH JIWIA B CHITY
BITOJIHE KOHKPETHBIX 00CTOSATEILCTB, KaK Mpa-
BWJIO, CBSI3aHHBIX C paHEe OCYIIECTBIISIEMOU
WM JEeSITeTbHOCTBIO, TPEACTABIISIONICH BITOTHE
OIPE/ICTICHHYI0 yIPO3y MyOJWYHOMY IpPaBoO-
mopsiiKy. POMHUT nmaHHBIE MPaBOBBIE WHCTH-
TYTBI B OCHOBaHHUSI OOBSIBICHHUS JIMIIA Persond
non grata, Kak TPaBUIIO, OCYIIECTBICHUE Jie-
SITEIIBHOCTH, TIPECTABIISIONICH 00BEKTUBHYO
yIrpo3y 0e30IacHOCTH FOCyAapcTBa, TEPPUTO-
pHATBHON TEIOCTHOCTH JUOO0 00O0POHOCIIO-
cooHoctn. Ho cnemyer ckasarb, 4TO INpHH-
OUMUATEHBIM OTJIMYMEM BBICTYIIA€T CYOBEKT
MPUMEHEHHUS] 3TOW CAHKINU — WHOCTPAHHBINA
TpaXJaHWH, HAXOMSIIHICSI B TOCYIapCTBE
MpeObIBAHMUSL.

Tak, ®enepanbHbII 3aKOH O MOPSAKE
Bbe3Ja W Bble3na u3 Poccuun'!' mos3Bossger 310
JIeJIaTh B OTHOIICHHWH JIFOOBIX MHOCTPaHHBIX
rpakJaH W Jul 0e3 TpaxkaaHcTBa. Kpome
TOTO, COTTIACHO HOpME 3aKOHA MOXKHO 3arpe-

10 "BeHckass KOHBEHIMS O JUIIOMATHYECKUX CHOIIEHHSIX»
(3axmoyeHa B T. Bene 18.04.1961)// Benomoct BC CCCP.
29 ampernst 1964 . N 18. Cr. 221.

' ®enepanbublii 3akoH oT 15.08.1996 N 114-®3 (pen.
ot 04.08.2023) «O nopsnke Bbie3na u3 Poccuiickoit denepa-
uu 1 Bbeszna B Poccuiickyio deneparuio"// Cobpanue 3ako-
HojarenbeTBa PO. 1996. N 34. Cr. 4029
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THTh WHOCTPAHILY BbE3J, a TIOTOM OOBSIBUTH
ero mpeObIBaHUE «HEXKENATCIbHBIM» — B Ta-
KOM ClIydae 3TOT 3alpeT, 0 CyTH, aBTOMATH-
YECKH CTAHOBHUTCSI O€CCPOTHBIM.

[Touemy k€ HOpPMBI, MPUMEHSIONTUECS
B OTHONICHWW WHOCTPAHHBIX TPaXKJIaH M ara-
TPHUJIOB, HE MOTYT OBITH 110 AHAJIOTMH HCITOJb-
30BaHBI U B OTHOIICHUN MEXK/IYHAPOHBIX Op-
rafgu3anuii?

Bo-miepBhIX, 3TH CaHKIUHM HOCIT TeEp-
COHAJBHBIN XapaKTep M WX IICNBIO SIBIISICTCS
(usnyeckoe ymaneHme ¢ TEPPUTOPUU TO-
CyIapCTB KOHKPETHBIX JIMI] — WHOCTPAHHBIX
rpaxkJaH (JIUIIOMATOB MJIM WHBIX JIHIY).

Bo-BTOpBIX, MpU HCIIONB30BAHUU WHCTH-
TyTa «HEeXenaTeabHOCTH» B Poccuu peus nuet
0 IOPUJAMYECKUX JTHUIAX, XOTS U 3apErUCTpH-
POBaHHBIX B WHOCTPAHHBIX TOCYAapCTBAX,
HO pabOoTarOIKUX HA TEPPUTOPHH Pa3TUIHBIX
TOCYJIapCTB.

B-TpeThux, craTyc «HEXEIaTeIHLHOCTH
B OTHOIIIEHWH WHOCTPAHIIEB HE O3HAYAET WC-
MMOJB30BaHUs KaKNX-TH00 WHBIX CAHKIIAHN WU
Mep MPHUHYXJACHUS 33 HCKIIOUYECHUEM BBIJIBO-
pEeHUS 3a IPEJIeIIbl TOCYapCTBa MPEObIBAHUS.

B Hamem cnydae BO3HMKA€T OCHOBHOU
BOIIPOC: KaK COOTHOCHUTCSI TIOHSITHE «HEXKea-
TENbHAs JIeITeNbHOCTh» WHOCTPAHHOW opra-
HHU3AlUHM C TOHSATHEM MPOTUBOIpaBHAS Jes-
TEJIBHOCTh (T.e. JeWcTBHE WM Oe3leiicTBHE,
OTIpEJICIICHHOE IUCTIO3UIIMEH TTPaBOBOM HOP-
Mbl)? U 371€ch BOBHMKAET KOTHUTHUBHBINA JIHIC-
COHAHC: 3aKOH OOBSBISIET OPraHU3alHI0 He-
JKENATeIbHOW W KPUMHWHAIN3YeT JACUCTBUSA
110 PyKOBOJICTBY M YYaCTHIO B HEW — HE 32 KOH-
KpEeTHOE HapyIIeHHWEe, YCTAHOBJICHHOE B OIIpe-
JICTICHHOM TIPOIIECCYaIbHOM TIOPSIIKE. A TOIb-
KO Ha OCHOBaHWM pemieHus [eHepaabHON
MPOKYPATypPhl, IPUYEM BOOOIIE HEMOTHBUPO-
BaHHOTO!

[lo cytm, opraHm3anusi C HEKEIATEIb-
HOH JESITETFHOCTBHIO — 3TO OPTaHU3AIMS, UbS
JIeSITETEHOCTh TIPU3HAHA HEXKENATEIbHOU, YTO
o0Opa3yeT Tak Ha3bIBAEMBIN JIOTUYECKHUI 3aM-
KHYTBIH Kpyr. EquHCTBEHHAs MOMBITKA 3aKO-
HOJATEIIs IaTh HEKYI0 a0CTPaKTHYIO XapaKkTe-
PUCTHKY «HEXKEIATEILHOCTH» — 3TO yKa3aHue
Ha TO, YTO 3Ta JESITEIHHOCTH MPEACTABISICT
«yrpo3y 00OpOHOCIIOCOOHOCTH WJIM Oe3orac-
HOCTH TOCYJapcTBa, JUOO OOINECTBEHHOMY

TIOPSI/IKY, JTUOO 3/I0POBBIO HACEJICHHUS, B TIEIISIX
3alIUTHl OCHOB KOHCTHUTYIHOHHOTO CTpOS,
HPaBCTBEHHOCTH, TpPaB M 3aKOHHBIX WHTE-
pecoB npyrux juil»y. Ho 31ece mpocTo BoOC-
npousBeJieH TeKcT 4. 3 cT. 55 Koncturynuu,
YCTaHaBIMBAMOIIEH O00IKe [enu OorpaHude-
HUW TIpaB U CBOOOJI YeJIOBEKA M I'PaKIaHUHA.
B 4éM KOHKPETHO MOXET BBIPAKATHCS YTPo3a
OCHOBaM KOHCTHUTYIIMOHHOTO CTpOsi, 000po-
HocrtocobHocTH My Oe3omacHocTu? KakoBbl
KPUTEPUH OTHECEHUS JIESATEIBHOCTH, OCY-
MIECTBISIEMON MEXKJTYHAPOJIHON OpraHu3aIly-
el K 9TUM «yrpo3am»? UTo crepyer noHuMaTh
10JT YYaCTHEM B JIEATEIIBHOCTU HEXKEIaTellb-
HOM opraHu3anuu? AKTHBHOE y4acTh€ WIIH
MO0YI0 IeATeIbHOCTD, XOTh KaK-TO C HEll CBSI-
3aHHY10? 31ech MUPOKUI TpocTop s (aH-
Ta3WM CJIEJICTBEHHBIX OPTaHOB u cyja. [Ipuaem
B 2015 1. Takas mpakTHKa ObLIa JIOTIOJTHEHA
BBEJICHHEM B POCCHUICKOE 3aKOHOJATEIhCTBO
TIOCJIEICTBAM TIPU3HAHUS JIEITEIBHOCTH HHO-
CTPAaHHON WM MEXJTYHApOJTHONW HEeMpPaBH-
TEIIbCTBEHHON OpraHu3allfy, HEXeJlaTelbHON
Ha Tepputopun PD, u B 3TOM ciydae 3aKOHO-
JlaTedh TaK)Ke HCIOJIb30BaJl HEMPO3paUHBIC
Y JINIICHHBIC TIPABOBOM OIMPENEICHHOCTH Ka-
teropuu (Nepomnyashchy, 2016: 67).

To, Ha OCHOBaHWHM KakKuUX KpPUTEpPHUEB
Takasl JIeATENBHOCTh TPU3HAETCS HEeKema-
TEIIBHON — ATOT BOMPOC OCTABJICH Ha TOJIHOE
W HUYEM HE OrPaHUYCHHOE YCMOTpPEHHE Tpa-
BonpuMeHuTelns. HekoTopeie yueHnsle nmonara-
0T, UTO «OPTaHU3aIMH, BOIIEAIINE B CITHCOK,
IO COZICPKAHUIO CBOCH PabOTHI MPEACTABIISIOT
yrpo3y OCHOBaM KOHCTHTYIITMOHHOTO CTpPOsI
Poccuiickoit @enepannu U 6€30MaCHOCTH TO-
cynapcTBa. B wacTHOCTH, IESATENBHOCTD «HE-
JKEJIATeIbHBIX» OPTaHHU3AI[UH MOKET OBITh BbI-
pakeHa B TIOMBITKAX OKa3aTh JIECTPYKTHUBHOE
BJIMSTHHE Ha TOCY/JAapCTBEHHBIE OPTaHbl, Opra-
HBl MECTHOTO CaMOYIIPaBJICHHS, JOJHKHOCT-
HBIX JIMI, B WH()OPMAIIMOHHOM BO3JICHCTBUU
Ha OOIIECTBEHHBIC OpPTraHM3aIlUH, HACEICHHE
u 1.4. (Obukhova, 2019: 123).

Tepmun «wHOCTpaHHAasT HEMPABUTEIb-
CTBEHHAsT OpraHM3alus» '’ BIEpBbIE YIIO-

12 TlpaBuTenscTBO ¥ BepXOBHBIN CyJ| 0400pHIIH 3aKOHOIPO-
€KT, BHOCSIIIHIT HOMIPABKH B YTOJIOBHYO M aMHHUCTPATHBHYIO
crathbd 00 OTBETCTBEHHOCTH 3a y4acTHE B "HEkeaTebHbIX"
HMHOCTPAHHBIX OpraHH3alWsIX. B 3akoHompoekTe mpeyiara-
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MHHAETCsS B POCCHHCKOM 3aKOHOIATEIHCTBE
1 B aHAJU3MPYEMOM 3aKOHE HHKaK HeE OIpe-
nenstercst. IIpu 3TOM 3aKOHOIATENb CO3Ha-
TEJIbHO HE HCIIOJIB30Ball MPUBBIYHBIN IS
POCCHIICKOTO 3aKOHOIATEILCTBA TEPMUH «HE-
KOMMepYeCKasi OpraHu3aius», OMpeaeIcHII0
KOTOPOI TIOCBSIICH IEJIBII 3aKOH, TEM CaMbIM
co3/1aBasi BO3MOYKHOCTH [UJISi IIPOM3BOJIBHO-
r'0 TOJIKOBAHHS TEPMHUHA. YUacTHE B «HEKeE-
JaTeIbHOW» JESITEIBHOCTH TakKKe HE OIpe-
JIEJIEHO 3aKOHOM, YTO IIOTEHIIMAJbHO JaeT
BO3MOKHOCTH IPHUBJIEYb K aJIMHUHHCTPATHB-
HOM M YTOJOBHOW OTBETCTBEHHOCTH JIFOOOTO
rpaxkaannna Poccuu, BOJIBHO WITM HEBOJIBHO
CONPHUKOCHYBIIIETOCS C aKTUBHOCTBIO WIIH
nH(popMaIueil, HCXOIAIIEH OT «HEKeTaTelb-
HBIX» OpTaHHU3aIUii.

B cooTtBercTBHE ¢ pakTHKONH KoHCTHTY-
IHOHHOTO cyaa P® HeonpeneleHHOCTh CoIep-
JKaHWS TIPABOBOM HOPMBI HE MOXKET obecrie-
YUTH €€ eJUHO00pa3HOoe MOHUMAaHKE, CO3/1aeT
BO3MOXKHOCTB  3JI0YIIOTPEOICHHST  HMCIOIHH-
TEJILHOM BJIACTBIO CBOMMH IIOJTHOMOYMSIMH,
MTOPOXK/IAET MPOTHBOPEUYHMBYIO IIPABOIIPHME-
HUTEJNBHYIO TPAKTHKY, OCJIa0JsIeT TrapaHTHH
3aUTBl KOHCTUTYIIHOHHBIX TIPaB M CBOOOI,
MOYKET IMPHBECTH K IPOU3BOJY H, CIICIOBa-
TEJIBHO, K HAPYIIEHUIO IIPUHIUIIOB PABEHCTBA,
a TaKk)ke BEpXOBEHCTBA 3aKOoHa '°.

B cBsi3u ¢ yKa3aHHBIMH 00CTOSTEIHCTBA-
MH, XapakTep GopMyIHpOBAHUS aHATH3UPYE-
MO HOPMBI 3aKOHA OCTAaBJISACT IIHPOKOE TI0JIE
JUISL TUCKpennH, (paKTHUECKH ITTO3BOJISAS pac-
MIPOCTPAHSTh JICHCTBHE HOPMBI Ha KayKIOTrO
YeloBeKa, KOTOPhI KaKMM-TO HE BIIOJHE sIC-
HBIM 00pa30M CBSI3aH C HEXKEJIATEIILHON opra-
Hu3anuei (Shablinsky, 2014).

IIpexycmarpuBasi co3IaHHe CIIHMCKa Op-
FaHM3alHi ¢ HEXKeJIaTEeIbHOM IeATeIbHOCTLIO

ercs uckirounuTh U3 crareir 20.33 KoAlIl n 284.1 YK cnoso
"HerpaBuTenbcTBeHHas". TakuMm o0pasom, ydactue B Jesi-
TEJILHOCTU JI000H "HekenareabHOW" opraHuzanuu OyaeT
npeciieioBarbes 1o 3ako”y. Cm.: B Tocayme noaroroBuiu
Mepbl HaKa3aHWs 3@ y4acTHEe B HEXKEJIATEIbHBIX MHOCTPAH-
HbIX opraHuzauusx// https:/rg.ru/2024/04/01/v-gosdume-
podgotovili-mery-nakazaniia-za-uchastie-v-nezhelatelnyh-
inostrannyh-organizaciiah.html?ysclid=luhz5xg51374963743
(mara obparmenus: 02.04.2024)

3 Cm. nanpumep: ITocranosnenune KC PP or 25.04.1995
N 3-IT // Cobpanue 3akonomarenbctBa PD. 1995. N 18.
Cr. 1708

U TIOMEIICHHE Tya IOPUINICCKHUX JIHII, 3aKOH
HE TpeAyCMaTpHBaeT KaK IPOIEAYpHI, Tak
U CaMoTO TOHTHS TOTO, YTO U3 CIHUCKA HEXe-
JaTeTbHBIX OPraHU3aIui BOOOIIE MPH KaKHuX-
TO 0OCTOSTENECTBAX MOXKET OBITH UCKITIOUCHO
TO IOPHINYECKOE JIUIIO 4,

B T0 Xe BpeMs OOBEKTHBHAs CTOPO-
Ha  TPECTYIUICHUS, IPEIyCMOTPEHHOTO
cT. 284.1 YK PO®, BkIItouaeT AeSIHUS B BHJE:
a) PYKOBOJCTBA JIEATEIBHOCTHIO «HEXela-
TEIBHOW OpraHU3aIuny; 0) yJacTus B 1es-
TEIBHOCTU «HEKEIATEIbHOW OpraHUu3aIum.
[Ipu >TOM mOX PYKOBOICTBOM [ESATEIBHO-
CTBIO OpPTaHU3AIUH, 10 MHCHHUIO OTACIBHEIX
aBTOPOB, CIEAyeT MOHUMATh OCYyIIEeCTBIC-
HHE TEKYIIETO YIIpaBIICHHUs, IJIaHUPOBAHUE,
pacmpeneneHue (PYHKIIHOHAIBHBIX O00sI3aH-
HOCTEH MEXIy WIeHaMH, pa3paboTKy Mep
KOHCIHUpAIUY, HaJa)XUBaHUE KOPPYIIIIHOH-
HEBIX CBs3eidl n mHBIe. [lonm yyactueM B mes-
TEIBHOCTU OPTAaHHU3AIHNH CIECIyeT NOHUMATh
NeHCTBUSI, 3aKIIIOYAONINECs B BBHIIOJTHCHUH
OTHIENBHBIX TOPYYECHUNW PYKOBOIUTENS Op-
raHM3aIUH, IPEJOCTABICHUN MaTepUalbHO-
(PMHAHCOBBIX CPEICTB, TPOXOKICHUH CIEIU-
anpHOrOo 0OyueHws, u uHBIe (Obukhova,
2019: 124). IlpencrasiusieTcs: CripaBeJINBBIM
yrBepxkacHue B.B. Bnacenko, 4To 00bek-
THBHAsI CTOPOHA HCCIEAYEMOTO IpPEeCTyIIIe-
HHUS HE WCYEPIBIBACTCS WCKIIOUYHUTEIBHO
IeHCTBUSIMHU, COBEpIICHHE KOTOPBIX HaXo-
IUTCS TIOA 3aIIPeTOM IIOCJe NMPHU3HAHHS Je-
SITETPHOCTH OPTaHW3aINN HEKeJIaTeITbHOMU,
U OHa MOXET COCTOSTH B COBEPIICHUU HHBIX
NEeHCTBUM, CBSI3aHHBIX C PYKOBOJCTBOM Jesi-
TEIBHOCTBIO WIIH YYaCTHEM B JESATEIBHOCTH
opranusanuu (Vlasenko, 2018) daktuyecku
IIOJT y9acTHEM IMTOHMMAIOT JaXKe pa3MemeHue
PEmoCTOB MaTePHAIOB HEKEIATSIIHHON opra-
HU3AIAH B COICETSX.

!4 Tlpuka3 Musrocra Poccun or 03.09.2015 N 209 «O mo-
psnke BemeHus IlepeuHs MHOCTPAHHBIX M MEXKTYyHApPOJHBIX
HENPaBUTEIbCTBEHHBIX OPraHM3alUi, IeSTeIbHOCTh KOTO-
PBIX IPU3HAHA HEXKENATeNIbHONM Ha Tepputopun Poccuiickoil
Depepaiun, BKIIOUCHHUS B HETO H UCKIIOUCHHS U3 HErO UHO-
CTPaHHBIX M MEXKIYHAPOJHBIX HEHNPABUTEILCTBEHHBIX Opra-
Hm3anuil"//OpuunanbHbll HHTEpPHET-IOpTal IPaBOBOM HH-
(dopmanuwu http://www.pravo.gov.ru, 08.09.2015.
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2. 3aK0H TUCKPUMHMHUPYET U BBOTUT

HUYeM He 000CHOBAHHBIE OTPAHUYEHHUS

JJIS1 peajiu3aliui KOHCTUTYIIHOHHBIX

NpaB rpa:kaaH 6e3 NpU3HAHUSA

B Cy1e0HOM nopsiiKe GaKTa NpaBoHAPYLIEHUS

HeomnozHaunble (OPMYITHPOBKU 3aKOHA
MI03BOJISAIOT IPUMEHSITh €ro HE TOJBKO K Opra-
HHU3ALUAM, YYaCTBYIOIIMM B HOJUTHYECKON
JeSATEIbHOCTH Ha Tepputopuu Poccuu u mno-
Tydaomux (GUHAHCHpOBaHUE U3-3a pyOexa,
HO K Jo0biM HKO, nmesTeapHOCTH KOTOPBIX
SIKOOBI «IIPEICTaBIseT Yrpo3y HHTEpecam
Poccuiickoit @enepanum.

3aKOH HampsAMyl0 HapyllaeT KOHCTH-
TYLHMOHHOE IpaBO Ha cBOOOAY accouuaui
(ct. 30 Koncturynum). Koncrurynusi Poc-
CUU  IpeAycMaTpuBaeT  MOTEHUHUAJIbHYIO
BO3MOXHOCTb OrpAaHMYEHHUs] IpaB dYesloBe-
Ka B CIydYasX, HCOOXOAUMBIX MJISI 3aIIHUTHI
HaI[MOHAJNFHOUW 0€30macHOCTH, HO TpedyeT
OT 3aKOHOZATEJSI U MPABOIPUMEHUTEIIS [IPU-
IEPXKUBATHCSA B ATUX CIydasX HEOOXOIHMO-
ro MMHHMYMa BMEIIATEIbCTBA U CJEI0BATh
HMMEHHO CyAeOHOH Mmpolueaype YCTaHOBICHUS
(akTa mpaBOHAPYIICHHUS.

OaHOBpEMEHHO BBOAMMbBIE aJIMUHHUCTpPa-
TUBHBIE M YTOJOBHBbIE HAaKa3aHUs MPOTUBO-
pedaT NpUHIUIY COPa3MEPHOCTHU HaKa3aHUs
OOIIECTBCHHON OMACHOCTH MPECTYIUICHHUS:
MPEAyCMOTPEHHbIE 3aKOHOM CPOKH JULICHUS
CBOOOIIBI 32 CBOETO POJia «MBICIETPECTyILIe-
HUS» CPaBHUMBI C HaKa3aHHUEM 3a yOUHCTBO
WIIA TEPPOPUCTUUECKYIO 1E€ATENBHOCTb.

B cuity BbIIIEU3I0KEHHOTO 3aKOH IIPO-
tuBopeuuT Koncturyuuun PO, a uMeHHO cTa-
The 19 (B wacTu TpeboBaHUI TPABOBOM OIpe-
JIETICHHOCTH HOPM), CTaThsaM 54 u 55 (B wactu
COONIONEHUsT TMPHUHIIUIOB JOCTaTOYHOCTH
¥ MUHUMAJIbHOCTU BMEILIATENIbCTBA; B 4acTU
HEOIYILIEHUs TPOU3BOJBHOTO OI'PAHUUYCHUS
npas rpaxaan PD).

3. 3akoH He ycTaHABJIMBAET HUKAKOI BHATHOM
IOpPUAMYECKOil Mpoueaypbl NPU3HAHUSA
OpraHu3alMy HexKeJlaTeabHOMH

3aK0H HE COJICPKHUT TPeOOBAHHUS MPE0-
CTaBJICHHS] KaKWUX-THOO JOKYMEHTOB, CBeJe-
HUU U BO3MOXXHOCTU OCIIapUBAHUS PEIICHUS

I'enepanbHoil mpokypatrypsl. dakTruecku
HE YCTAaHOBIICHO HUKAKOW IMPOLEAYpHI JIei-
CTBUH OPraHOB rOCY/IapCTBa MO MPUMEHEHHIO
npeJylaraeMoil OTBETCTBEHHOCTH. M3 3akoHa
HE CJIEJIyeT, KaKoBa JOJKHA OBITH TOCIEN0-
BATEIBHOCTH JACUCTBUM, KTO U B KaKOM IO-
psAIKE OJKEH HHUIIMHUPOBATH PACCMOTPEHHE
Takoro Bompoca. JIoJKHOCTHBIE JINIA KAaKOT'0
YpOBHA OyIyT paccMaTpwBaTh BOIPOC,
B Kakue cpoku. Hukak He paspermieH BOmpoc
0 TOM, B 4e€M OyJIeT COCTOSITh COTJIACOBAHHE,
KOTOpOE MPEeayCMOTpEeHO /st MUHUCTEPCTBA
WHOCTPAHHBIX JeN, (opMa M CPOKH TaKOTO
coriacoBanus. Hakowen, He chopmynupo-
BaHO HUKAKHX IIPH3HAKOB M TpeOOBAHUMU,
KOTOpBIE JTOJIKHBI TPUMEHSITh K «CBEICHUSIM
u gokymentam» MBJI, Ha OCHOBaHUH KOTO-
PBIX TPUMEHSIOTCS TIpejiaraeMbie MEephl OT-
BETCTBEHHOCTH.

Ho ecnu st OOBUHEHHH B SKCTPEMHCT-
CKOH WM TEPPOPUCTUUECKON JEATEIHHOCTH
CYIIECTBYIOT OoJiee-MeHee YeTKHE TapaHTHH
COOJTIOJICHUS MpaBa Ha 3aIUTy OT HEOOOCHO-
BaHHOTO OOBWHEHWS, TO B JIaHHOM CIlydae,
TIPH TTOJTHOM TOXJIECTBE TOCIEICTBUN, TAKIKE
TTOJTHOCTHIO OTCYTCTBYET BO3MOXHOCTH pea-
JIN30BaTh CBOE MIPABO Ha 3aIIUTy .

[TapannenpHOE BKIIOYEHHE YTOIOBHBIX
7 aJIMUHUCTPATUBHBIX CAHKIIHH, IO MHEHHIO
HEKOTOPBIX aBTOPOB, BIOJHE 00OCHOBAaHHO,
MMOCKOJIbKY aAIMHHHUCTPATUBHOE M YTOJIIOBHOE
3aKOHOAATEIILCTBO HMEIOT CBOEH 3ajadueH
OXpaHy B OCHOBHOM OJHHUX U T€X e IEHHO-
CTel W WHTEPECOB, a MpU3HaBaeMbIe (3ampe-
maeMble) dTHM 3aKOHOJATEIbCTBOM (OPMBI
YW BUJBI TIOBEJCHUS JIIOJCH TO HEKOTOPHIM
OOBEKTUBHBIM U CYOBEKTHBHBIM IPU3HAKAM
4acTo BO MHOToM coBrnanarT (Malkov, 2008:
186].

15 OcmopuTh BHECEHHE B POCCHICKHUIT PeecTp MbITaIach Opu-
taHckasg «Otkrytaya Rossia», KOTOpyro NpH3HAIM HexXena-
TenbHOM B arpernie 2017 roga. ATBOKAaT pOCCUIICKOr0O CETEBOTO
nBwkenust «Otkpeitas Pocensi» Cepreit bagammumn o6xa-
noBan jelictus I'ennpoxyparypsl 1 Muniocra B TBepckoii
cya MockBEL, TpeOyst HCKITIOUHTh OPHTaHCKYIO OPTaHU3AIHIO
U3 CIHCKA HEKENIATENbHBIX, MOCKOJIBKY MPOKypaTypa HHKAK
He 000CHOBaIA JOBOJ( O TOM, YTO OPTaHMU3AIHs MPEACTaBIACT
yrpo3y 6e3onacHoctr Poccnu. Cyq oTkasan Bo Bcex TpeboBa-
HUSX.
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4. 3aK0H BBOAMT Mepbl MyOJIUYHO-IPABOBOI1
OTBETCTBEHHOCTH, IOMHMO YI'0JIOBHO-IIPABOBOI{
U aAMUHHCTPATHBHO-NPABOBOIi
OTBETCTBEHHOCTH BHe YCTAHOBJICHUS

¢akrTa npaBoHapyueHus.

3aKkoH npegycMaTpHBaeT TaKue IOCJIeICTBUS
NPU3HAHUSA HexkKeJIaTeJbHON opraHu3amnuei

KK 3alpeT co31aHusl (OTKPBITUS CTPYKTYPHBIX
nojpasjeeHuit) U NpeKkpaiieHne JesATeJbHOCTH
CO3JaHHBIX PaHee MOAPAa3Ae/IeHHil;

3anpeT HA pacHpocTPaHeHHe HHPOPMAIHOHHBIX
MAaTepUAJIOB; 3alpeT HA paclopsiKeHUe
0aHKOBCKMMM cYeTaMH U BKJIAJAMH H JIP.

Ho mpm sTomM 3akoH cTpamaer cyie-
CTBEHHOW TIIPaBOBOM  HEONPEIEICHHOCTBIO
B OTHOLIEHUHU TOTO, KAKUM 00pa3oM JOJIKHA
MIPUMEHSTHCS 3Ta My OIMIHO-TIPaBOBas OTBET-
CTBEHHOCTH, PABHO KaK Y B OTHOLLIEHUU TOTO,
3a KaKyue MMEHHO IPaBOHApYIIEHUs OHA yCTa-
HaBnuBaeTcs. [Io cyTH, Mepel OTBETCTBEHHO-
CTU NIPUMEHSIOTCA BHE PAMOK YCTAaHOBJIECHUS
(akTa TPOTHUBOMPABHOTO JESHUS W BHHEI
[IPaBOHAPYIIUTEIN, 4 TOJIBKO HAa OCHOBaHUU
BBISIBJICHUS HEKOEH «YTPO3BI» IMPaBONOPSAIKY
U1 KOHCTUTYLIUOHHBIM OCHOBaM CTpPOS.

bonee TOro, 3akoH He mperycMaTpH-
BaeT Hake COOIIONEHHE CAMBIX MHHHMAIb-
HBIX DJIEMEHTOB IIpaBa Ha 3aIlUTY, KOTOPbIE
paccMaTpuBarTCs Kak He3plOnemble B PO:
MHPOPMHUPOBAHHE OpraHU3aIll O TOM, YTO
B €€ OTHOLICHUHM pPacCMaTpPUBAETCS BOIPOC
O BKJIFOYEHHH B CITMCOK, HAIIPABJICHUE €M KO-
MU TE€X CBEICHHU M JTOKYMEHTOB, KOTOpBIE
CTaJau OCHOBAaHUEM [JIs 3TOr0, U3BELIEHUE €€
0 BPEMEHU U MECTE PacCMOTPEHUS DTOIO BO-
mpoca, oOecleueHue IPENCTaBUTENI0 Opra-
HU3AalUA BO3MOXKHOCTH IPUCYTCTBOBATH IIPU
paccMOTpEeHHUH, 3asIBJIATh Kakue-Tu0o Xoja-
TaliCTBa U T.1..

5. 3akoH MOIMTHYECKH MOTUBHPOBAH

U NPUMeHsIeTCs MOYTH HCKJII0YHTEIbHO

K OPraHU3alHsAM, KOTOPble KOHTPOJIMPYIOTCS
NMOJUTHKAMU, HAXOAAIIMMHUCS 32 PyOesKoM,

WJIH NOJIY4YaloT (PMHAHCHPOBaHUE

OT HHOCTPAHHBIX IFOCYIAPCTB HJIM YACTHBIX JIMI]

Bce atu opranmzanuu, mo ohUIIHATEHEIM
coobmenusm ['enepanbHOi MpoKypaTypsl PO,

IO COJICPKAHUIO CBOEH PabOThI MPEACTABISIOT
yrpo3y OCHOBaM KOHCTHUTYIIMOHHOTO CTpPOS
Poccuiickoit ®epepanyi u  0€30MaCHOCTH
rocyaapcTBa. OgHaKO CTOUT OTMETHTBH, YTO
B COOOIICHHSX KOHKPETHO HE PacKphIBaeTCs,
B Y€M HMMEHHO BBIPAXKAETCS 3Ta Yrpo3a HIH
OTIACHOCTH JIJISI TOCYJAPCTBEHHBIX CTPYKTYp
ui obopoHocrocoObHocTH cTpanbl (Goshaev,
2017: 140).

B Teuenne 2015-2020 rT. HEeXKEITaTEIBHBI-
MU OpraHW3allMsIMU B OCHOBHOM IIpH3HABa-
JIUCh CTPYKTYPBI, CO3JITaHHBIC OBIBIITUM TIIaBON
kommaanu «FOKOC» M. XogopKoBCKUM, HITHA
aMEpUKAHCKHE OPTaHU3aIlNH, B TOM YHUCJIE CO3-
JAHHBIC C YyYacTHEM aMEpPUKaHCKOTO (HIIaH-
tpona [Ix. Copoca, a B mepuog ¢ 2021 roma —
B crnucok Muniocra P® cramm maccoBo
MoMaJIaTh CPEJICTBA MAacCOBOM HWH(popMaIuu
(paccrnemoBaTeTbCKHE MPOEKTHI), HAYYHBIC Op-
TaHMU3AIUH, CO3/IAHHBIC KaK YHUBEPCUTETAMH,
TaK M C Yy4aCTHEM T'OCYJIAPCTBEHHBIX OPTaHOB
3apyOeXHBIX CTpaH, PEIUTHO3HBIE OpraHu3a-
WY, ¥, 9TO CAMOE MTeYaTbHOE, BEIYII[e MUPO-
BBI€ MPABO3AIIUTHEIC, SKOJIOTUYECKHE U TIPH-
pOIOOXpaHHBIE OpraHu3aluu, JIECSITKU JIEeT
ycnemHo paboTasiue B Poccnn.

OueBHUAHO, YTO IEJb TAKOT0 MPaBOBOTO
peryJIMpOBaHMS IPOCTa — MPEKPATUTH pado-
Ty B Poccwm W3BECTHBIX MEXIyHapOIHBIX
OpraHu3anuii, HayYHO-UCCIEAOBATEIHCKUX
WHCTUTYTOB U (POHJIOB (3aHHMAIOIIUXCS POC-
CUUCKUMU HCCIIEIOBAHUSIMU), JKYPHAIHUCTOB,
HE3aBUCUMBIX OT MOJTYUYEHHS CPEACTB U3 POC-
CHICKOro OIO/UKETa, W CHeJaTh HEBO3MOXK-
HBIM COTPYIHUYECTBO POCCHUCKUX T'pa)JaH
C OTUMH OpPraHU3alUsIMH W JKYPHAIUCTAMHU
T0/T YTPO30# MPUBIIEYEHUS K YTOJIOBHOMW OT-
BETCTBEHHOCTH. A 3Ta IENb BPS I KOppe-
JUPYET C KOHCTUTYIHOHHBIMHU OCHOBAaMH,
3aKkpenjaeHHbpIMU B r1aBe | Konctutynuu Ha-
LIEH CTpaHBbI.

BBenenne HOBOrO, paHee HEW3BECTHOTO
POCCUHCKOMY  yTOJIOBHOMY  3aKOHOJATEIh-
CTBY MHCTHUTYTa HEXKEIATeIbHOCTH JIESTEIb-
HOCTH Ha TeppuUTOpuM Poccmu MHOCTpaHHBIX
A MEXJIYHApPOJAHBIX OPTraHu3alnuil [EeITUKOM
YVKJIQJBIBAETCS B KOHTEKCT pealn3yeMoil ro-
CyIapCTBOM YTOJIOBHO-TIPABOBON TIOTUTHUKHU
B 00JaCTH OTPaHUYCHHS JNEATCIBHOCTH HHO-
cTpaHHol mwim MexayHapogHor HIIO, mpen-
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CTaBJIAIOMICH AKOOBI yIpo3y Oe3omacHocTH PO
(Kozaev, Ryasov, 2019: 85).

BruiBOaBI

EBpormeiickass komuccust 3a JEeMOKPATHIO
yepes MpaBo, Oojice M3BECTHAas Kak BeHerw-
aHCKast KomuccHs, Ha ceoeM 107-M rreHapaHOM
3acemanuu B 2016 rony nmpuHSsIa 3aKIIOYCHHE
10 3aKOHY O HEXXEJIaTeNbHBIX OPTaHU3alHIX.
[To muenuro Komuccuu, pacnibsiBUaTeie ormpe-
JICTICHHST HEKOTOPBIX OCHOBOIOJIATAONINX TIO-
HITWUWA, TaKUX KaK «HEMPaBUTEIHCTBCHHBIC
OpraHU3aIUm», OCHOBAHHUS JIJIs IPU3HAHUS JIe-
SITETHOCTH WHOCTPAHHOM WJIM MEX]TyHapO/I-
Hoit HIIO HexxenaTenbHOM, «PyKOBOJICTBO Jie-
SITETLHOCTBIO» U «Yy4YacTHE B JESTEILHOCTH
HIIO, BHeceHHOI B TiepeueHb «HEKEIATelb-
HBIX», B COUETAaHUU C ITUPOKUMH TTOJTHOMOYH-
stmu [ eHepanbHOM TPOKYpaTyphl U OTCYTCTBU-
€M B 3aKOHE KOHKPETHBIX CYJICOHBIX rapaHTHil
MPOTHUBOpPEYAT TPHUHIUITY ITPAaBOMEPHOCTH.
Komuccuns ykazana, uto Baecenne HIIO B me-
peYeHb JOIDKHO OCYMIECTBISATHCS HAa OCHOBE
YETKHX U TOAPOOHBIX KPUTEPHEB MMOCIE TPH-
HSITHS COOTBETCTBYIOMIETO CYJCOHOrO pelire-
HUSI WJIH, TI0 KpaifHel Mepe, T0KHA ObITh BO3-
MOKHOCThH 00KaJIOBaTh pEIICeHUE O BHECEHUU
B IIepedeHb B Cye0HOM mopsiake» (r. 62) 6.

Kpome TOro, HOpMBI 3aKOHOMATENHCTBA
O HEXKEJNAaTeIbHBIX OpraHu3aIugIX MOoMupa-

1o Zaktouenue 1o PenepansHomy 3akony Ne 129-d3 «O BHe-
CCHUM M3MEHEHHIl B OT/IeIbHbIC 3aKOHOAATEeIbHbIE aKThl Poc-
cuiickoit @enepauumn». CrpacOypr, 13 utons 2016 CDL-AD
(2016)020 3axmouenue Ne 814/2015 // https://www.venice.
coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2016)020-rus (nara obpamenus: 03.03.2024).

Cnucoxk autepatypbl / References

0T KJIIOYEBble KOHCTUTYLMOHHBIE Hayala,
JIeKalue B OCHOBE IMPABOBOI'O PEryJIHpOBa-
HUSL: B 4acTH MPU3HAHUS IOCYIapCTBOM IIpaB
1 cBOOOJ B KayecTBE BEHICHICH IICHHOCTH U TI0-
CTAaHOBKY aOCTPaKTHBIX TOCYJapCTBCHHBIX
WHTEPECOB B MPUOPUTET HaJ IpaBaMH JIH4-
HocTH (cT. 2 KoHCcTHTYIIMM), B YaCTH HErapaH-
THPOBaHUS TOCYNapCTBOM OOIICTIPH3HAHHBIX
npaB u cBobox namunHocTtu (c. 17 Konctury-
LMH), U HENPU3HAHUS UX HENOCPEACTBEHHO
nerictByromuMua B Poccuiickoit ®enepaunu
(ct. 18 KoHCcTHTYIIMM), a TAK)KE B YACTH HECO-
OTBETCTBUS KPHUTEPUSIM HENPOTUBOPEUUBO-
CTH, Pa3yMHOCTH U ICHOCTH HOPM 3aKOHa, Bep-
XOBEHCTBA 3aKOHA, BBITEKAIOIINX U3 CTaThu 19
Koncturynum (B wactu TpeOOBaHUN TPaBOBOM
orpeseneHHOCTH HopM). Kpome Toro, HopMbl
3aKOHOJATENIbCTBA O HEXeNaTeJIbHbIX OPTaHU-
3aIUsIX HE COOTBETCTBYIOT M CTaThiaM 54 u 55
Koncturynuu (B wact COOMIOACHUS TPUHITH-
OB JJOCTaTOYHOCTH U MUHHUMAaJIBHOCTH BMeE-
LIaTeNbCTBA; B YaCTH HENONYILIEHUS IPOU3-
BOJILHOTO OI'paHUYEHUs IIPaB rpaxjaan PO).

Takoke ciexyeT 0co00 OTMETHUTH, UTO Ta-
KO MHCTUTYT HE BIIOJIHE coryiacyercs ¢ 0a3o-
BBIMU KOHCTUTYLIMOHHBIMH OCHOBAMHM POCCHIA-
CKOW roCy1apCTBEHHOCTH — JIEMOKPATHYECKUM
Y IPaBOBBIM I'OCYIapCTBOM, O TOM, YTO UCTOU-
HUKOM BJIACTH SIBJISIETCS] HAPOJ, U HEBO3MOXK-
HOCTH rOCYJapCTBEHHOW UJIEOJIOTUH (CT. CT. 1,
3, 14, KonctuTynum), MOMTUTAYECKH MOTHBH-
pPOBaH U OTMEHSIET LEJIbIA Psii KOHCTUTYIIHOH-
HBIX TIpaB ¥ cBOOOI (IIpaBO HA CBOOOIY CJIOBA,
cBOOONY OOBEAMHEHUH, TapaHTHH CyICOHOM
3alIUTHI), 3aKPETJICHHBIX B CT. cT. 29, 30 u 46
Koncruryuuu Poccun.

Vlasenko V. V. Ugolovnaya otvetstvennost’ za osushchestvlenie deyatel’nosti na territorii RF inostran-
noj ili mezhdunarodnoj nepravitel’stvennoj organizacii, v otnoshenii kotoroj prinyato reshenie o priznanii
nezhelatel’noj na territorii RF ee deyatel’nosti (st. 284.1 UK RF) [Criminal liability for carrying out activi-
ties on the territory of the Russian Federation by a foreign or international non-governmental organization
in respect of which a decision was made to recognize its activities as undesirable on the territory of the
Russian Federation (Article 284.1 of the Criminal Code of the Russian Federation)] [Elektronnyj resurs].
Analiticheskij portal «Otrasli pravay. URL: http://xn——7sbbaj7auwnffhk.xn — plai/article/20364 (data

obrashcheniya: 24.12.2018).

Goshaev I. M. Nezhelatel’'naya deyatel’nost’” nepravitel’stvennoj organizacii: administrativnaya preyu-
diciya kak osnovanie ugolovnoj otvetstvennosti [Undesirable activity of a non-governmental organization:
administrative prejudice as a basis for criminal liability]. In: Problems of law enforcement, 2017, 2, 139—143.

-1201 -



Andrey A. Kondrashev. The Institute of «Undesirable organizations» in Russia: Irreversible Defects of Legislative...

Kozaev N.S., Ryasov D. A. Ugolovno-pravovaya politika Rossii v sfere ogranicheniya nezhelatel’noj
deyatel’nosti inostrannyh ili mezhdunarodnyh nepravitel’stvennyh organizacij [Criminal legal policy of
Russia in the sphere of restricting unwanted activities of foreign or international non-governmental organi-
zations). In: Philosophy of Law, 2019, 4 (91), 85-91.

Malkov V.P. Administrativnaya i disciplinarnaya preyudiciya kak sredstva dekriminalizacii i krimi-
nalizacii v ugolovnom prave [Administrative and disciplinary prejudice as a means of decriminalization and
criminalization in criminal law]. In: Gaps in Russian legislation, 2008, 2, 186.

Marchenko M. N. Teoriya gosudarstva i prava: uchebnik [Theory of state and law: textbook. 2nd ed.,
revised. and additional].Moscow: Prospekt, 2014. 633.

Nepomnyashchij E.V. Kontrol’ za konstitucionnost’yu zakonov v kontekste predstavlenij Konsti-
tucionnogo Suda RF o diskrecionnyh polnomochiyah federal’nogo zakonodatelya [Control over the consti-
tutionality of laws in the context of the views of the Constitutional Court of the Russian Federation on the
discretionary powers of the federal legislator]. In: Constitutional and municipal law, 2016, 5, 65—68.

Obuhova T.V. Protivodejstvie osushchestvleniyu deyatel’nosti na territorii Rossijskoj Federacii in-
ostrannoj ili mezhdunarodnoj nepravitel’stvennoj organizacii, v otnoshenii kotoroj prinyato reshenie o
priznanii nezhelatel’noj na territorii Rossijskoj Federacii eyo deyatel'nosti [Countering the activities of
a foreign or international non-governmental organization on the territory of the Russian Federation, in
respect of which a decision has been made to recognize its activities as undesirable on the territory of the
Russian Federation]. Bulletin of St. Petersburg University of the Ministry of Internal Affairs of Russia, 2019,
1 (81), 121-127.

SHablinskij I. G. Novye «lishency»: chto ne tak s zapretom «ekstremistamy idti v Dumu [New “disen-
franchised”: what’s wrong with the ban on “extremists” going to the Duma). Forbes/ URL: // Elektronnyj
resurs: https://www.forbes.ru/obshchestvo/428667-novye-lishency-chto-ne-tak-s-zapretom-ekstremistam-
idti-v-dumu (data obrashcheniya: 04.03.2024).



Journal of Siberian Federal University. Humanities & Social Sciences
2024 17(6): 1203-1212

EDN: NSSEFK
YK 342.922:347.6

Siberian Federal University
Krasnoyarsk, Russian Federation

Received 28.05.2024, received in revised form 30.05.2024, accepted 03.06.2024

Abstract. The principles of legal regulation of kinship relations for the benefit of any
politically organized society are formulated, namely, the equal consideration of the interests
of relatives and non-relatives in law, as well as the norm specifying such accounting,
according to which the best in this matter should lead the society, whatever their kinship.
It is shown how these principles are implemented, firstly, at the earliest stage of the existence
of'this society in the conditions of interference of sovereign power in public relations from
case to case and, secondly, in later times with the institutionalization of sovereign power,
that is, when its permanent bodies were formed. Cases of deviations from the mentioned
principles, both in practice and in theory, have been criticized. As for practice, the most
capable people for political leadership by the law of the Cheyenne Indian hunter-gatherer
society, which existed in the North American prairies two centuries ago, were not allowed
to join the highest permanent body of the sovereign power operating here, if they were
the sons of its members. Among the primitive farmers and pastoralists of Ashanti in West
Africa the successor of their highest official could not legally be his unrelated, even if he
surpassed the relatives of the said official in the ability to manage society. As applied to
the theory, we are talking about Plato’s idea of preventing the leaders of the ideal state he
designed from having a family. The proper basic norms of legal regulation of the existing
practice of transferring a profession from parents to children are highlighted. These rules
concretize the mentioned principles of legal regulation of kinship relations for the benefit
of any politically organized society.
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Cubupckuil pedepanvhvlil ynusepcumem
Poccuiickas @edepayus, Kpacnoapck

Annoranus. CGopMyTHpOBAHEI IPUHIIHITEL IPABOBOTO PETYIHPOBAHUS POICTBEHHBIX
OTHOIICHUH [Tt Oara BCSIKOTO TOMUTUYCCKH OPTaHU30BAaHHOTO O0IIEeCTBa, 8 MMCHHO
OJIMHAKOBBIN YYET B IIPaBe UHTEPECOB POJICTBEHHUKOB U HEPOICTBEHHUKOB, a TAKKE
KOHKPETH3UPYIOWIAsl TAKOH y4eT HopMa, COTJIACHO KOTOPOH PyKOBOIHUTH OOIIECTBOM
JOJDKHBI JIYUIIIAE B 9TOM Jiejie, Kakoi OBl HU ObliIa UX POACTBEHHAS IPUHAIIC)KHOCTD.
[TokazaHo, Kak 3TH NPUHLUIIBI peaju3yl0TCs, BO-IIEPBBIX, HA IpEeBHEIlIEeM dTamne
CYIIECTBOBAHMS YKA3aHHOTO OOIIECTBA B YCIOBUSIX BMEIIATENLCTBA CyBEPCHHON BIIACTH
B OOIIIECTBEHHBIC OTHOLIEHHMS OT CITy4Jast K CIIyJaro U, BO-BTOPBIX, B OOJiee MO3IHIE BpeMeHa
[IPU COBEPLIMBIIEHCS MHCTUTYLIMAIN3aLUN CyBEPEHHON BJIaCTH, TO €CTh TOI/A, KOrna
00pa30BaINCh e MOCTOSTHHBIC OpTraHbl. [l0ABEpTHYTHI KPUTHKE CIy4Yal OTCTYTLICHUS
OT YNOMSIHYTBIX IPUHLMIIOB KaK Ha IPAaKTUKe, TaK U B Teopuu. UTo Kacaercs NpaKkTUKH,
TO CaMBble CIIOCOOHBIE K IMTOUTHYSCKOMY PYKOBOJICTBY JIFOMIH TI0 TIPaBY OOIIECTBA OXOTHUKOB-
coOunpareneil HHACHIICB MIalieHHOB, KOTOPOE CYIIECTBOBAJIO B CEBEPOAMEPUKAHCKHIX
Ipepusx JBa BeKa Ha3aJl, He JOIYyCKAIUCh K WIEHCTBY B BBICILIEM ITOCTOSSHHOM OpraHe
JeHCTBYIOLIeH 3/1eCh CyBEpEHHON BJIACTH, €CJIM OHU SABJSUIMCH CBIHOBBSMU €I0 YJICHOB.
YV IepBOOBITHBIX K€ 3eMJIC/ICIBIICB M CKOTOBOJIOB alllaHTH B 3anagHol A(pHKe MPeeMHIKOM
HX BBICHIETO JOJKHOCTHOTO JIMLIa IOPUANYECKH HE MOT CTaTh €r0 HEPOJACTBEHHHUK,
XOTsI OBI ¥ IPEBOCXOMTUBIIHUI POICTBEHHIKOB YIIOMSHYTOIO YHHOBHHKA B CIIOCOOHOCTSIX
K yIIpaBIeHHI0 o0mecTBoM. [IprMeHUTENbEHO Ke K TeOpHH pedb uaeT o6 uaee [limarona
0 HEJIOIYCTUMOCTHU UMETh CEMBIO ISl PYKOBOJIUTENEH CKOHCTPYUPOBAHHOTO UM HAEAJILHOTO
rocynapcTBa. BelesaeHbsl 10JKHbIE OCHOBHBIE Hayalla IPaBOBOTO PEryJIUpPOBaHUs
CYIIECTBYIOMIEH MPaKTUKH Iepeadn MPOoPECCHH OT POTUTEICH NeTsaM. DTH Hadaja
KOHKPETU3UPYIOT OTMEUYEHHbIE IPUHIIUIIBI IPABOBOTO PETYIUPOBAHUS POICTBEHHBIX
OTHOIICHHH IS OJ1ara BCSKOTO MOJTUTHIECKU OPTraHU30BaHHOTO OOIIIECTBa.

Ki1roueBble c10Ba: MOJTUTHYCCKH OPTaHU30BAHHOE OOIIIECTBO, MTPABO, POACTBO, CEMBbS,
CyBEpEHHasI BIACTh, IPABOBOC PETYIMPOBAHNE, POIICTBCHHUKHU, HEPOACTBEHHUKH, TPY0BAs
JTMHACTHSI.

Hayunas cnenuanbHOCTh: 5.4.4 — couuanbHas CTPYKTypa, COLHATbHbIE HHCTUTYThI
U mpoueccsl; 5.1 — npaso.

Hutuposanue: [IpoOsimiesckuii C. A. PojcTBO B MOJUTHYECKH OPraHU30BAHHOM OOIIECTBE H IIPABOBOE
perymiupoBanue. JKypr. Cub. ¢pedep. yu-ma. [ ymanumapuvie nayku, 2024, 17(6), 1203-1212. EDN: NSSEFK

BBenenune
B Npo0JieMy HCCJIeI0BAHUS

IT0i IPoOIEMATHKOM 00IIECTBOBE]IBI 3aHU-
MAarOTCS TpaAUIUOHHO. [Ipex e Bcero umerores
B BUJIy aHTPOIIOJIOTH U (QPHIIOCO(BI, BKITFOYAS

COLIMOJIOTOB, IOJIUTOJIOTH U I0pUCTHL. [Iputom
OHa C JIaBHUX MOP M0JTYYaeT OTPaKeHHUE B IIPaBe.
Bor mouemy mo Heli ©MeeTCsI MHOKECTBO 1Ty OJIH-
KaIliii ¥ TIPaBOBBIX TOKyMEHTOB (see Waughray,
2013; Cahill, 2012).
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KOHIIel'lTO.]'lOl"l/I'-IeCKHe
OCHOBAHHSI UCCIIEIOBAHUS

Teopernueckoir 0a3oi HacrosIied pa-
OOTBI BEICTYNAIOT pa3paboOTKH MO YKa3aHHOM
TEMaTHKe B psne cdep HAyIHOTO IMO3HAHUS.
Wmerores B BUAY MOJIMTUYECKAss U MpaBOBas
AHTPOIIOJIOT U, TEOPUs] U HCTOpUS rocyaap-
CTBa U [1PaBa, B TOM YHUCJIE UCTOPUS MTOJIUTHYE-
CKHU U [TPABOBBIX YUEHHUH, a TAK)KE COLUOJIOT Ul
B 3TOM couMHEHUH OCMBICIIEHBI B COBOKYITHO-
CTU PE3yJIbTaThl, JOCTUTHYTbIE B YKa3aHHBIX
00J1aCcTSIX UCCIEOBAHMUS, C LIEIBIO MONYUYESHUS
paHee HeU3BECTHOI'O 3HAHUS.

IHocTanoBka npodaemMbl

B pabGoTe ObLITM TIOCTABJICHBI JIBE 3aJa4H.
Bo-niepBbIX, yCTaHOBUTH MPUHIIHAIIBI IPABOBOTO
peryaupoBaHus pOJCTBEHHBIX OTHOIICHUN TSI
OJ1ara BCSIKOTO TIOJIMTHYECKH OPTaHU30BaHHOTO
obrrecTBa. Bo-BTOpBIX, TIOKa3aTh TO, KaK OHU
peanu3yroTcs B X0JIe HICTOPUH Y€JIOBEYECTBA.

MeTtomosiorus

[IpumeHeHbl Bce METO/bl, IPUTOIHBIE
IUTsL pelieHus dTuX 3axad. HaOmromenwe mo-
MOIJIO YCBOUTH HEOOXOMUMYIO ISl HAIlH-
CaHWs IAHHOTO COYMHECHHS WH(POPMAIHIO.
OTHOCHUTENBHO NOJYYEHHBIX CBEACHHUH HC-
[0JIb30BAHbl MHIYKIUA, JNEIYyKIHUS, aHAJIU3,
CHUHTE3, CpaBHEHUE, IPOTUBOIOCTABJIECHHUE,
abctparupoBanue, 00OOIICHNE IS MOTyYe-
HUSI O00OCHOBaHHBIX BbIBOAOB. [locnennue
apryMeHTHPYIOTCA JOIMYECKH U MOJATBEPIK 1a-
forcst paktamu. [lpuBeneHHbIe 00IIeHAYIHBIC
METOJIbl MMO3HAHUS JOMNOJHEHbI CleUaIbHO-
IOPUANYECKUMH, & UMEHHO U3y4YE€HHUEM JO0IMbl
1paBa U CPaBHUTENbHO-IIPaBOBBIM. [Ipumene-
HUE BCEX yKa3aHHBIX METOJOB B COBOKYITHO-
CTH I03BOJIMJIO KOHCTAaTUPOBATh CIIENYIOLIEe.

OocyxneHue

Kaxk u3BecTHO, o QU3HUECKH TTOPOK-
natoT napyr apyra. OTcioga BBITEKaeT, 4TO
OHMOJIOTMYECKOE POJICTBO €CTh TaKas XapakTe-
pUCTHKA YEIIOBEYECKUX WHIUBHUIOB, KOTOpas
CBOMCTBEHHA BCSAKOMY TIOJUTHYECKU OPraHU-
30BaHHOMY oOriecTBy. [Ip 3TOM pOACTBEH-
HBIE OTHOIIICHUS MEK1Y JIFOJIbMH OO0 BbETUHSIOT
MOCIEeTHUX. Pe3ynbTaTtoM BBICTYNAET CEMBS
KaK COI03 POJICTBEHHUKOB.

B monuTH4ecku opraHM30BaHHOM O0OIIe-
CTBE HEHU3MEHHO COCYIIECTBYET PSII CEMEH.
W uneHbl KaXI0W W3 HUX BOCHPHHUMAIOT
JMIOJICH 3a TpelesiaMH 3TOro OO0BEIUHEHUS
B KauyeCTBE HEPOJCTBEHHUKOB WM YYXKHX
0 OTHOIIIEHUIO K cebe. BoT moyemy camo 1o-
JIMTHYECKA OPraHW30BaHHOE OOINECTBO JUIS
YYaCTBYIOIIMX B HEM YEJOBEYCCKUX WHIHBH-
JIOB HEM3MEHHO OKa3bIBAC€TCS COCYIIECTBOBA-
HHEM U, pa3yMeeTcsi, OOIIEHUEM POJICTBCHHH-
KOB 1 9yKHX.

Tak 00OCTOST Jeiila HeCMOTps Ha Hepe-
KO€ CTpPEMJICHHE TOJUTHYCCKUX MBICTUTEICH
CIUIOTUTh YJICHOB 3TOr0 OOIIecTBa MyTEM
yOCKJICHUS X B TOM, YTO BCE OHH €CTh OJIHA
cembs (see Istoriia politicheskikh 1 pravovykh
uchenii, 2000: 9; Istoriia politicheskikh uchenii
2002: 35). Beap kakue Obl YCHIJIMSI HH TIpHJIA-
raJuch JUUIsl YKa3aHHOTO YOeXKACHHUSI, B THOOOM
0OIIECTBE KaXX/JbIli €ro CO3HATEJIbHBIN YJIEH,
Kak MpaBUJIO, MPEKPACHO TIOHUMAET Pa3HUILY
MEXKAY CBOEH CEMbEW U JIOAbMHU, K HEHl HE OT-
HOCSIIITUMHUCSL.

Jpyroe Jneino, 94TO0 MPH HCIOJIb30BAHUH
CYBEPEHHOM BIACThIO OOIIECTBA JIJIs YIIpaBJie-
HUsI UJICH, COTJIACHO KOTOPOH BCE €ro UJICHBI
SIBJISIOTCS pojacTBeHHUKamu (Johnson, Earle,
1987: 322-323; Durkheim, 1947: 463-474;
Sahlins,1968: 21, 24, 49-50, 54, 85; Trigger,
1990: 138, 140—141), THIITYHO ©UMEET MECTO Ta-
KOH (hakT. DTH IUIa U3 Pa3HbIX CeMel YKa3aH-
HOT'O COIMAJIBHOTO OpraHu3Ma OOBIYHO BOC-
MPUHUMAIOT APYT Jpyra 4yKUMH B TOpPas3ao
MEHBbIIIEH CTENCHHU, YeM He CBSI3aHHBIX C HUMH
POJCTBOM YEJOBEYCCKUX WHIUBHUIOB H3 JPY-
rux oomecTB. Bripouewm, To jxe camoe 0TuacTu
BEPHO, KOTJa TIOJTMTHYECKOE PYKOBOJCTBO 00-
miecTBa He MPUMEHSET MPH YIPABICHUU Ha-
3BaHHYIO UJICHO.

CyBepeHHas BJIACTH IPHU3BaHA OCYIIECCT-
BIIATh TIPABOBOC PEryJIHPOBAHHE C IEIbIO
oOecreueHUss MaKCUMAaJIbHO BO3MOKHOI'O CO-
BEPIIICHCTBOBAHUS BCEX MOAYMHEHHBIX €M JIUIT
(see Gorgias). iMeercs B BUJYy yBEJIHUYCHHE
FOCIIOACTBA JIOAEH HAJ CBOEW COOCTBEHHON
Y BHEIIHEH MPHUPOJION B IJIAaHE YJOBIETBOpE-
HUsI UX HYK ] (see Pound, 1968: 16—18).

Takoe ycTpemyIeHHE TIpH peau3aluH
FOPUINYCCKUMHU  CPEACTBAMH  IIPEATIONAaraeT
OJIMHAKOBBIA YUYeT B IMpaBe WHTEPECOB POJI-
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CTBEHHHUKOB U HEPOACTBEHHUKOB. Ilpnumna
npocta. HeoquHakoBbIH y4eT HOPOAUT HENO-
BOJILCTBO YIIEMJICHHBIX U KOHQIIUKT MEXKIY
HUMHM U OcTalbHBIMU. Ha npeonosnenue 3toro
CTOJKHOBEHUS B JTIOOOM CiIydae HOTpeOyeTCs
MIOTPATHTH OOIIECTBEHHBIC YCHIIUS, COOTBET-
CTBCHHO, YMCHBIINB BKJIAJ HX B pa3HO0Opa3ue
IIeTT, IPSIMO 00ECIICUNBAONIIX COBEPIICHCTBO-
BaHHE BCEX WICHOB OOIIECTBA, KOTOPOE, ecTe-
CTBEHHO, OyJeT HpOABUIaTbCA MeEJJICHHEE,
9eM 10 KOH(DITHKTA.

Kak e oOecneunTh yKa3aHHBIA ydeT?
OTBeT Ha MOCTABJIEHHBII BOIIPOC, CKOpee Bce-
ro, TAKOB. Y T'PYIII POJICTBA UMEIOTCS UHTEpe-
CBHI M OOIIUE AJIS BCEX HUX, M OTHCIBHBIC IS
Kak/10il. BTopble mpaBo JOKHO 3aKpeIuIsiTh
JUIIb B TOM 00beMe, B KAKOM OHU HE MPOTH-
BOpeyaT MePBBIM.

[IpuToM 3TO ecTh OOIMIA MPUHIUIT ITpa-
BOBOI'O PEryJIMpOBaHUs BCEX BHUJOB CBs3el
Jronel, Korma CTaBUTCS 3agada JOOWTHCS HX
MaKCHMaJIbHOT'O coBeplIeHCTBOBaHUA. OH He-
moxo copmynupoBat [Imaronom. Kak mucan
OTMEUYEHHBII MBICITUTEIIb, MBI... OCHOBBIBAEM
rocyapcTBO, BOBCE HE MMesl B BUIY C/eslaTh
KaK-TO OCOOCHHO CYACTIMBEIM OIWMH U3 CIOCB
€ro HaceJCHHUs, HO, HA00OPOT, XOTHM CICTaTh
TaKUM BCe rocyAapcTBO B LejioM... [Ipu pocre
1 0JIarOyCTpOICTBE HAIIEr 0 rOCyIapCTBa HATI0
[IPEIOCTaBUTh BCEM COCIIOBUSM BO3MOKHOCTh
HUMETbH CBOIO JIOJII0 B OOLIEM ITPOLIBETAHUU CO-
OTBETCTBEHHO WX MPUPOAHBIM JaHHBIM... 3a-
KOH CTaBUT CBOCH IENBI0 HE OaroneHcTBHE
OHOTO KAaKOro-HUOyIb CJIOSI HaceJleHUs,
HO Onaro Bcero rocymapcta. To yOexmeHH-
€M, TO CHJIOH o0ecreunuBaeT OH CIIJIOYEHHOCTh
BCEX TpakJaH, Jenasi Tak, 9YTOObl OHU OBLITH
JIpYT Apyry MOJIE3HBI B TOM Mepe, B KaKOH BO-
00111 OHU MOTYT OBITH TIOJIE3HBI JIJISI BCETO 00-
mectBa» (Platon, 1971: 424—425, 519-520).

OTOT NPUHLHUII MOXKET BBICTYIATh KpH-
T€pUEeM BEPHOCTH WJIM HEBEPHOCTH BMeELIa-
TEJIbCTBAa CYBEPEHHOW BJIACTH B OTHOLIEHUS
pOIACTBa IMYTEM IIPABOBOTO PEryIMPOBAHUS
Ha NPOTSKEHUHN UCTOPUU MOJIUTHUYECKH Opra-
HHU30BaHHOro obuiecTBa. Ilputom noapasyme-
BAeTCs U I0TOCYJJapCTBEHHAsl 310X a.

Yro kacaeTcs ApEBHEWILNEro sTama co-
LMAJIBHOTO Pa3BUTHS, TO TOTJa CyBepeHHas
BJIACTh YACTO IIbITAJIaCh 00ECHEUUTh YKa3aH-

HBIE 00IINe HHTEPECH BCEX PYKOBOIUMBIX €IO
ceMel Kak IpyIH pOACTBEHHHUKOB C MTOMOIIIBIO
npaBa. Tak, B o0miecTBe IepBOOBITHBIX ICKH-
MOCOB, BBICTYTIAIOIIEM KaK JIOKAaJIbHAsl TPYII-
Ia WU JepeBHS OXOTHUKOB-coOMpareiet,
CIIyJaJINCh BpPEMEHa, KOorja HEKOTOphIe ce-
MBU HE MMEJH IMHIIN IS BEDKUBAHHS, TOTIA
KaK JIpyTUe SBISIINCH OOTaTbIMH B OTHOIIIC-
HUU OOECIEUYCHHOCTH MPONYKTaMU ITHTaHUS.
B Takmx oOcrosrenpcTBaX OTKa3 Ooraroro
YeNOBEKa IIONEIUTHCS IMHIICBEIMH 3aracaMu
BO3TJIABISIEMON UM CEMBU C TOJIOJAIOIUMHU
paccMaTpuBalcs MpecTyIUIEHHEeM, HaKa3bIBa-
e€MBIM CMEpPTHOH Ka3HBIO TOTO, K KOMY OBLia
oOpamieHa COOTBETCTBYIOIIAs IIpockda (see
Hoebel, 1954: 81; Hoebel, 1941: 667).

SIcHO, UTO B TPUBEACHHOM IMpPHMEpPE OT-
IEeTBHBIH MHTEpeC 0O0raTtoil CeMbH COCTOSII
B yIepKaHUW BCEH pacroiaraeMoi €10 ITHIIU
s cebs. OHako oOmMUi MHTEpeC BceX ce-
Meil o0IIecTBa mpeamnoixarail 0TKa3 OT TaAKOTO
yIepKAaHWUsI OTHOCHTEIBHO YacTH MPOIYKTOB
nuTaHus, TpeOyeMoil Iuisl BEKUBAHUS TIOTH-
0afmIX OT TroJoAa IIPOCUTENEH CBHECTHBIX
npumacoB. M cyBepeHHas BIACTH IOCpEN-
CTBOM IIPaBOBOTO PETYIHUPOBAHUS Peasin3o-
BBIBaJIa YIIOMSIHYThIM OOIIUI HHTEpeC.

[lpu »o5TOM, mO-BUAMMOMY, IIPETBOPSI-
Jack B KU3HBb JIOTHKA, CPOPMYyIHpOBAHHASL
P. A. Tlozuepom. Ona takoBa. Hakazanue npu-
YUHEHUEM CMEPTH O00Iamaromero OOHMIbHBI-
MU 3aracaMy MUIIH TJIaBbl CEMBU MPH OTKa3e
OTIAaTh YacTh MX TOJNIOJAIONMEMY H3 JIPYTUX
MOAOOHOTO poja TPYIII POJACTBA «B HAIIEM
00IIeCTBE [TO €CTh B YCIOBHSX COBPEMEHHOM
nuBuauzanuu. — C. J1.] Obuio Obl HemaabHO-
BUIHBIM: TIPOM3BOAHUTEIBHBIN HHIUBUAYYM,
KakuM OBl STOUCTHYHBIM OH HHU OBLI, TIPOM3-
BOIUT H3IIMAMICK, HOTPEOISIEMbI IPyTHMH.
Ho oTMeueHHBI H3IHIIEK OTPaKaeT BBHITOABI
pasneneHus TpyAa, CIEIUaTH3alud U o0Me-
Ha TIPOM3BEICHHONW MPOAYKIMH, TO €CTh Xa-
pakTepHbIC YepTHI, KOTOPHIC B 3HAUYUTEIHHOU
CTETIEH! HE MPHCYTCTBYIOT B IEPBOOBITHOM
obmecTBe. [maBHOe Omaro, oOMeHHBaeMoe
B IPOCTEHIINX OOIIeCTBaX (TakuX, Kak 00-
IIeCTBO 3CKHMOCOB), — 3TO CTpaxoBaHUE [OT
cMepTtu no mpuuune roioga. — C. [1.], u ot-
Ka3 0oraToro dYeroBeKa MOACTUTHCS CBOUM
H3IUIIKOM C JPYTHMH SICHO TIOKA3BIBACT €0
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0TKa3 y4acTBOBaTh B 3ToM oOMmeHe. [loaTomy
TakoW OOorad Majo IOoJie3eH HIIU Oecroiie3eH
OCTaJIFHBIM YJICHAM OOIIeCTBa U JTHUILICHHUE €TO
JKU3HU HE BIICUCT BPEIHBIX MOCIEIACTBHMU, KO-
TOpBIE ObI OBLIM OT DTOTO aKTa B MEPEIOBOM
obmectBe» (Posner, 1980: 15).

PaccmaTpuBaemblii 00ITUH HHTEPEC TTPE/I-
[0JIaraeT, YTO PYKOBOAHUTH OOMIECTBOM JIOJIK-
HEI JTy4IIHe B 3TOM JeJie, Kakoi Obl HU Oblia
UX POICTBCHHAs IIPUHAIIICKHOCTh. TakoBo
OIHO W3 00sM3aTENBHBIX TPeOOBaHMH IIIST pe-
aJM3aIi paHee OTMEUEHHOTO MaKCHMAaJIbHO
BO3MO)KHOTO COBEPIICHCTBOBAHUS BCEX HIIe-
HOB OO0IIIECTBA KaK IIEJIH MOCIIETHETO.

Ha mepBoif cTannu conmmanbHOTO pa3BU-
THS yKa3aHHOE TpeOOBaHWE MOTJIO OCYIIECT-
BIISITHCS] TOJIBKO B YCIIOBUSIX TOTO, YTO OOBITHO
HMEHYETCSI XapHU3MaTHYEeCKUM JHACPCTBOM
(see Avdeev, 2015). DTO pyKOBOJICTBO O3HAYa-
€T HMCKIIOYUTEIBHO TOOPOBOIBHOE IMOIIHHE-
HUE B CHITY HAJTHUNS Y PYKOBOJISIIETO JIMIHBIX
Ka4ecTB, KOTOPHIE MOPOXKIAIOT y PYKOBOIH-
MOT'0 JKEJIaHWEe MOBHHOBATHCS YIIPABIISIONIC-
My. IMeHHO Takoro poma cyBepeHHas BIACTh
MIPUCYTCTBOBAJAa B COCTOSAIINX H3 OJHOI 00-
IIMHBI IEPBOOBITHBIX OOIIECTBAX OXOTHHKOB-
coOmpaTeneif, TOIBKO U CYIIECTBOBABIIUX
HAa IEPBOIl CTAINH UCTOPUH YESIIOBEUECTBA.

B nayuHO#t nuTeparype ecTh 3asBICHHE,
COTJIACHO KOTOPOMY B YKa3aHHBIX COIMATBHBIX
OpraHu3Max PyKOBOJCTBO Ka>KJIbIM U3 HUX 3a-
9acTyIO MepeaaeTcsl B MOPSAKES HACICIOBAHIS
OT OTIAa K CBIHY (see Istoriia pervobytnogo
obshchestva, 1986: 221). Ensa nu 3T0 yTBEepX-
JCHHE BEPHO, €CIIM UMETh B BUAY CO3HATEIb-
HBIE YCHIINA o0iafiaTeneil CyBepeHHON BIACTH
mepeaaTh ee CBOMM NeTsM. Benb Takue Tpyabt
BO BCEX CIy4asx ObutM OBl OECCMBICICHHBI
P XapU3MaTHIECKOM JIHCPCTBE.

[pyroe nemo, 4To pamHOHATBHOE 3€p-
HO B paccMaTpHUBaeMOH Hjee BCE K& €CTb.
ITo kpaiiHeit Mmepe, JKEHIITUHBI B 00CYKAAEMBIX
o0ImecTBax, CTPEMsCh OBITh HAMITYYIIUM 00-
pazoM MaTepuaIbHO OOCCIICUCHHBIMHU, MPEa-
MOYUTAIOT BCTYINATh B IIOJIOBBIC OTHOIICHHS
C YIPaBJISAIOMUMA TAKIMH COIIHATIEHBIMU Op-
raHu3MaMu MyxuuHamu (see Laughlin, 1968:
317; Riches, 1982: 137; Pilling, 1968: 141). Bean
OTMEYEHHBIC TPEACTABUTEIN CHIIBHOTO I0Ja
OOBIKHOBCHHO SIBJISIIOTCS 3[I€Ch CAMBIMU yMe-

JBIMH TIPOU3BOAUTEIISIMI MaTePHAIBHBIX Oar
U TI03TOMY MMEIOT MX B OOJBIIEM KOJUIECTBE,
geM KTO-TH00 Ipyroi, XOTs W, KaK MPaBHIIO,
JIOOpPOBOJIGHO OTHAIOT JTO CBOE JOCTOSHUE
MPOCHUTENSIM. BOT mouemy B cocTaBe MOJIOIOTO
TIOKOJICHHSI OOIIECTBA JOJIS IETeH YIIpaBIIsIO-
mux OOJbIIe, YeM IPOIEHT CaMUX TaKHX Py-
KOBOJIMTENEH B CTapIIeM IMOKOJICHUH. Tak 4To
IIPH TPOYUX PABHBIX YCIOBHSIX BEPOSTHOCTH
CTaTh TPaBUTCISIMH y JAETEH NEHCTBYIONIUX
PYKOBOZHTENCH OOJbIINe, UeM U ACTEH OCTalb-
HBIX MY KYIHH.

OTO MOATBEPIKAACTCS JAHHBIMHU HCCIIENIO-
BaHUH COCTOSIINX W3 OJHOH OOIIMHEI IEPBO-
OBITHBIX OOIIECTB OXOTHHKOB-COOHMpATEIICH.
B gactHOCcTH, O cBenenusM A.P. Ilaiinuna,
B aBCTPAJMUCKAX aOOPHTEHHBIX 00MecTBax
THBH JUACPHI, COCTABIIONINE YETBEPTH Ce-
MEHHBIX MYKYUH Ka)KJOTO U3 ITHX COIIHAIb-
HBIX OPTraHW3MOB, (PU3UYCCKH IIPOU3BOIMIU
JIBE TpeTH ero Mouiogoro mokojenus (Pilling,
1968: 141). Ilo wadpopmaruu xe B.C. Jlad-
nuHA, Ha AJSICKe XapU3MaTHYECKUH PYKOBO-
IUTENh ONHOTO W3 TEePBOOBITHEIX OOIIECTB
SIBJISLICS] (QPU3MUECKUM OTIIOM WUTH JIIOM B OT-
HOIICHUH TISITOH YacTH UICHOB YKa3aHHOTO
koyutektrBa (Laughlin, 1968: 317).

Bomnpoc o nepenaye CyBepeHHOU BIIACTH
[0 HACJIEACTBY BCTAJ COBCEM HHade B Ooiee
Pa3BUTHIX IEPBOOBITHEIX O0IIECTBAX, TIE IIPO-
n3onuia «uHCTHTynHoHamm3anus» (Hoebel,
1954: 322) storo pykoBoxactsa. [lociennsis 03-
HayaeT CIeAyromee.

Jlo Hee CyBEepeHHYIO BIACTh OCYIIECT-
BIISTH BCE B3POCIBIC TPYIOCHOCOOHBIC JIFOTU
o0ImecTBa, W TPEKIEC BCErO TIJaBBl CEMEH.
OHH Jenmaiy 3TO OT CiIydasl K CIydaro Kaxk-
OB pa3, Korja HeoOXOOUMO OBLIO MPHHSTH
peIIeHre B XO[e MPaBOBOTO PETYIHPOBAHUS,
Tpats mpeolITaaronryIo 9acTh CBOETO pabode-
ro BpeMeHH Ha apyrue nena. Korga odmectBo
MePBOOBITHBIX OXOTHUKOB-COOMpATENIeH CTaio
COCTOSIIIUM U3 psifa OOIINH, PaBHO KaK H TI0-
Clle BO3HUKHOBEHUS IEPBOOLITHBIX OOIIECTB
3eMJICIICTBIICB U CKOTOBOIOB, TaKasl IPaKTH-
Ka ymnoria B mpomnuroe. Pe3ko yBenmuuBIeecs
KOJIMYEeCTBO JeNl B OOIIECTBE, TPEOOBABIINX
BMEIIATEIBCTBA CYyBEPEHHOH BJIACTH, BBI3BAIIO
CO3MIaHMe €€ IIOCTOSTHHBIX OpraHoB. Bxomsmie
B HUX JINIA TPATHIIN Ha TIOJIUTHIECKOE YIIpaB-
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JICHHE MacCy BPEMEHHU, YTO B KOHEUHOM CUEeTe
MIPHUBEJIO K UX MPO(ECCHOHATIBHON CIICIIHATH-
3allMy Ha TakoM pykoBoicTBe. IIpu 3ToM Bce
B3POCIIBIE TPYAOCIIOCOOHBIE JTIONN OOIIECTBA,
U IpEeKJie BCEro INaBbl CEMEW, IMPOAOIIKUIN
OCYLIECTBJISITh CYBEPEHHYIO BJACTb, IpaB-
Ia, B Ipyrux (hopmax, 4eM UMEBIIUECS JI0 €€
uHcTUTyuManu3zauuu. IlonpasymeBaercs npe-
XKIe BCero (pOpMUPOBAaHUE TOCTOSHHBIX Op-
raHoB IMOJMUTHYECKOro pykoBoncTBa (Hoebel,
1954: 221-223).

[IpakTHKa KOMIIJIEKTOBAaHUS OTMEUYEHHBIX
YIPABISIIONIIX CTPYKTYP B 00IIECTBaX pa3HOO-
OpasHa. B neill ucronp3yercs u nepejaya Tako-
0 PyKOBOJICTBA 10 HACJIECTBY OT OTLA K ChIHY,
7 BBIOOPHI TTOCTOSIHHBIX OPTaHOB CyBEPEHHOMN
BJIACTH M3 BCEX B3POCIBIX TPYAOCHOCOOHBIX
JIIOJIEH HE3aBUCUMO OT CEMEWHON MPUHAIICK-
HOCTH MOCJTEIHUX 3TUMH JIMLIAMHU, U JUYHOE
HazHa4YeHHe cebe MPeeMHHKA eHCTBYIOIINM
MOJIUTUYECKUM pyKoBoauTesneM. MHorna umeer
MECTO M COYETaHNE STUX IPUHLIMIIOB.

BrigeneHHoe  HacleICTBEHHOE IpeeM-
CTBO, KOI/1a OHO IIPUCYTCTBYET, 10-BUAUMOMY,
o0BsAcHseTcs npocto. MHorna moau yoexe-
HBI, 9YTO OT CIIOCOOHBIX PYKOBOAHTH OOIIe-
CTBOM WHJAHMBHIIOB POXKIACTCI CIOCOOHOE
K 3TOMY Jeity noromctBo. Kpome toro, B 00-
IIeCTBE, I7Ie 00YUYCHHE MOJIOJICKH B OCHOBHOM
ABJISIETCSl JOMALIHUM M CEMEHHBIM, 3aKOHO-
MEpHO HaJU4he B OOIIECTBEHHOM MHEHUHU
WJIeM, 4YTO JEeTU IOJIUTHYECKUX PYKOBOAH-
Tenel OOBIYHO OKAa3BIBAIOTCS JyUIIE ITOATO-
TOBJICHHBIMHU K OCYIIECTBIIEHUIO CYBEpEHHOU
BJIACTH, YE€M IOTOMKH OCTAJIbHBIX B3POCIBIX
moael. MIMeHHO Takue HpelcTaBieHUS Npu
OTMEUYEHHOM  HACIEICTBEHHOM IPEEMCTBE
MIPETBOPAIOTCS B XKU3Hb.

OnHako NPUHLMI, COIVIACHO KOTOPOMY
PYKOBOAMTHL OOLIECTBOM JOJDKHBI JIyYIIHE
B 9TOM [ieJie, OTHIOJb HE BCEr/a pean3yercs
IIpU HACJEJCTBEHHOM IIPEEMCTBE HYJIEHCTBA
B NOCTOSIHHBIX OpraHax CyBEPEHHOH BJIACTH.
Jeno B TOM, 9TO IJIsl BceX OOIIECTB XapakKTe-
peH Takoir (akt. [ToTOMCTBO ¥ mpaBHTENCH,
1 yIPaBISIEMBIX MOKET OBITE IO MIPHPOJC KaK
CIIOCOOHBIM, TaK ¥ HECIIOCOOHBIM A(P(PEKTUBHO
OCYLIECTBJIATh IMOJIUTHYECKOE PYKOBOICTBO.
U oco3nanme 3TOTO (haKTa MPUBOIHUT K yCTa-
HOBJICHHIO B OOIIECTBaxX MPAKTHKU M BEIOOP-

HOU 3aMCHBI WICHCTBA B TIOCTOSTHHBIX OpraHax
CYBEpCHHOH BIIACTH HE BXOSIIMMH B HUX
JTIONBMU, B IHTHOTO Ha3HAYCHUs cede mpeeM-
HUKa NEHCTBYIOMNM MOTUTHUYECKAM PYyKOBO-
muteneM. [Ipuyem MoXeT OBITH peajH30BaHA
BO3MO)KHOCTh OTMEUYEHHBIX H30paHus ITu00
Ha3HAUCHHUS B TaKWe CTPYKTYpHl Kak poJ-
CTBCHHHKOB, TaK W HEPOICTBEHHUKOB CyIIle-
CTBYIOIIUX MOTHTHYCCKUX PyKOBOTUTEIICH.

[t Toro 9TOOBI B OOIIECTBE PYKOBOIHITH
JTydIIne, elBa U CIEeAyeT MCKII0UaTh AETeH
U MHBIX POACTBEHHUKOB WICHOB ITOCTOSHHBIX
OpPTraHOB CYyBEPEHHOH BJIACTH W3 YHCIA I,
KOTOpBIE MOTYT OBITH yKa3aHHBIM 00pa3oM
n30paHbl MUIM HAa3HAYEHBI B ATH CTPYKTYPHI
MOJTUTHYECKOTO PyKOBOACTBa. Bexp ecnu Ta-
KO€ UCKIJIIOUCHHE OyAeT CIeTaHo B OTHOIICHUN
YeNoBeKa, KOTOPBIH OOIbIIe CIIocOOeH K pac-
CMaTPHBACMBIM yIIPABICHYCCKIM JAeIaM, 4eM
OCTaBIIIHECs KaHAUIATH Ha 00CYKIaeMbIe 13-
Opanme MO0 Ha3HAYCHHE, TO HAIHIIO OKa)KET-
Csl IpUYIMHEHNE yepoa 00IecTBY, Te IPOHC-
XOISAT BEIOOPHI, paBHO KaK M Ha3Ha4deHHe ceOe
MIpeeMHNKa ACHCTBYIONIIM PYKOBOIHTEIIEM.

[Mpumep odTOro poma ommOKH, TIO-
BUINMOMY, HMEET MECTO B COCTOSBIIEM
13 MHOTHX OOIITIH TN JIOKAJTBHBIX TPYII Hep-
BOOBITHOM OOIIECTBE OXOTHUKOB-COOHMpaTeneit
WHICHIICB IIaileHHOB, KOTOPOE CYIIEeCTBOBA-
JO B CEBEPOAMEPUKAHCKUX MPEPHIX JBa BEKa
Hazaj. 3/1ech MPH KOMIUIEKTOBAHWU BEICIIETO
MIOCTOSIHHOTO OpraHa CyBEpPEeHHOH BIACTH,
a MMEHHO TaK Ha3bIBa€MOI'O COBETa COpPOKa
yeThipex (Hoebel, 1954: 145), pa3 B gecsaTh et
MIPOMCXOIUIIO «0OHOBIICHUE BOXKIei» (Hoebel,
1954: 144), BXOaAmMNX B YKa3aHHYIO KOJIJIETHIO.
[ompaszymeBaeTcss TO, 4TO KaXKIOBIH W3 HHUX
«HA3HAYaJ CBOETr0 mpeeMHHKaA. [locimemHmm
OOBITHO OBLT MY>KYHHA U3 JOKAIBHON TPYIIITEL
JWIIa, TIEPEAaoIero CBOe WICHCTBO B COBETE.
ChIH BOXKIS HE IOMYyCKaJCs B KaueCTBE €Tro
npeemuukay (Hoebel, 1954: 145).

Wnaue, yem y nialieHHOB, KOMILIEKTOBAJI-
Csl BBICIIMY OpraH CYyBEPEHHOW BIIACTH y TIEp-
BOOBITHBIX 3eMJICIICITBIIEB 1 CKOTOBO/IOB allIaH-
TH, KOTOphIe B 3amamHoil AQpuke aBa BeKa
Ha3aJ UMENHU TOJIUTUYCCKH OpPTaHH30BaHHOE
00IIIeCTBO. 31eCh MPABUTENIb H30UPAJICSI BCEMH
JKETAIOIUMH IPHHSTH YIaCTHE B €T0 BEIOOpax
TPpyZOCTIOCOOHBIMH JTFoApMH. OIHAKO K U3-
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OpaHHIO TOITYCKAJIHCh TOJIBKO POJCTBEHHUKH
MPEALIECTBYIOIIEr0 BBICUIETO PYKOBOIUTENS
obmiectBa (see Hoebel, 1954: 220-224).

[Ipu 3TOM OYEBHIIHO, YTO IOCIEIHEE OT-
MEUEHHOE OOCTOSTENECTBO, CKOpEe BCETO,
ObLTO OMMOKON TpPH MPABOBOM PETYIHPOBa-
HUH, KOO TPENATCTBOBAIO 00ECICUCHHIO d(-
(DEeKTUBHOTO MOJUTHYECKOTO PYKOBOJICTBA.
Benp B o0mecTBe MOTTIH MIPHCYTCTBOBATH 00-
Jiee CIOCOOHBIE K ATOMY Jely JIUIa, 9eM HMe-
IOLIMECS] POACTBEHHUKH MPEIIIECTBYIOIIEIO
npaButTens. Ho mepBble kak He CBsA3aHHBIE
C HUM POJCTBOM HE MOIJHM OBITh BKJIIOYEHBI
B 9UCIIO M30MpaeMbIX KaHIUAATYp MIPH BBIOO-
pax HOBOI'O TAaKOTO PYyKOBOJMUTEIIS.

OT coBepIIeHHS MOAOOHOTO poja ONIHOOK
00I11eCTBO HE 3aCTPAaXOBAHO U IIOCIE €ro BCTY-
IJICHUS B 310Xy HUBMWiIM3auuu. [Iputom naxe
BBIJAIOIIMECS MBICIUTEIN HPOBOLUPOBAIN
CYBEPEHHYIO BJIACTh Ha TAKUE BELIU.

Hanpumep, ynomunaBmuiica Ilmaton
B IPEIJIOKEHHON UM HpaBUTENSM Ui pea-
JU3alUM TEOPETUYECKON MOJIEIN UJIeaIbHOI0
rocy/apcTBa HMCKJIIOYMII CYLIECTBOBaHHUE Ce-
MbBU Yy PYKOBOJUTENEH MOCIEIHEro I TOro,
9TOOBI OHW HE UMENTN BO3MOKHOCTH OTIABATh
MPEANOYTEHNE CBOMM POJICTBEHHHUKAM Ipu
MIPaBOBOM PETYJIHPOBAHUU B ymiepd oO0mIM
HHTEpecaM BCeX CeMell 3TOro COLHUaIbHOI0
opranusma (Platon, 1971: 203; Glava 1; Platon,
2007: 275). C TakuM WCKJIIOYEHHEM COTJa-
CUTBCS HeNb34. Belb yHUUTOXXEHUE CEMBU 111
MpaBUTEJIEH MpeANoaraeT 0TKa3 OT IO0JIb3bI,
MIPUHOCUMOM TAKUM CEMEHHBIM COI030M BCEMY
MIOJTUTHYECKHA OPTaHW30BAHHOMY OOIIECTBY.
Ee nposiienns Muoroodpasusl. CkaxxeM, oHa
HMMeEeT MECTO B CUJTY BOCIIPUSITHS JETHMU B pe-
3yJIbTaTe CEMEMHOT 0 BOCIIUTAHUS HY KHBIX JIJI51
roCy/apCTBEHHBIX J€J KaueCTB POAUTEIIEH.

Yka3zaHHasi [10J1b3a HACTOJIBKO BEJIMKA, YTO
MIPEBOCXOAUT BO3MOXKHBIN Bpea OT CEMEHHOro
craryca npasuteneil. M B 3Toil cuTyauuu npu
peLIeHHH BOIIpOca O TOM, YTO JIyUllIe U3 JBYX
BapHaHTOB, 8 UMEHHO JIN0O UCKIIOUYUTH CEMBIO
IUTSI IONMUTHYECKUX PYKOBOAHTENCH, THOO CO-
XpaHUTH €€ U OOpPOTHCS C IENBI0 HEeMoIyIIe-
HUSI HEraTUBHBIX MOCIIEJACTBUI OT 3TOr0 CO03a
IUTs 00IecTBa, OYEBUICH Takol BEIBOM. Herb-
351 3alpenarb ceMeiiHoe 00beMHEHHE JIsl T'O-
CYJapCTBEHHBIX JIOJKHOCTHBIX JIMLI.

Kaxk u3BecTHO, nmonuTuyeckass npakTHKa
B OYEHb MHOTI'HX CJIydYasiX HUCKJIIOYaeT TaKon
3amper. [Iputom oHa BKITt09aeT 60pu0y ¢ Bpe-
JOHOCHBIMHM JUJIsI OOLIeCTBa MPOSBICHUSIMU
JINYHOTO PACIOJIOKEHHUS IepCoHata OpraHoB
CYBEpPEHHOM BJIacTH K CBOMM pOJCTBEHHH-
kam. [logpasymeBaercs, MeXay IPOYUM, JIU-
LenpusATHe K nociaeaHuM. YTo kacaercs ero
CyTH, TO, Kak Bblpasuics doma AKBUHCKUIA,
«€CII IPUYUHOH TOr0, YTO [3Ta BOT| BELb BbI-
JeJSAETCA 3TOMY BOT KOHKPETHOMY YEJIOBEKY,
SIBJISIETCSI TO €0 JINUHOE KaueCTBO, B CHIY KO-
TOPOr0 3Ta BEIllb IPUIINYECTBYET ITOMY JIULLY,
TO peub UAET O MPUSATHUM HE JHULA, a TIPUUH-
HbL... Hanpumep, eciiu yenoBeka BbIIBUTAIOT
Ha TPOPECCOPCKYI0 AOIDKHOCTH 110 IIPUYNHE
TOr0, YTO OH 00JaJaeT COOTBETCTBYIOLUIUMHU
3HAHUSAMHU, TO BO BHHUMAaHHUE NPUHUMAETCS
HaJJiexalasi npuuuHa, a He auuo. Ecnu xe
IpH TPEIOCTABICHUU KOMY-IIHOO UEro-To
K pacCMOTPEHHUIO NMPUHUMAEeTCs HE TO, Ha-
CKOJIBKO TIPEIOCTaBIIsIEMOE COOTBETCTBYET
WM OPUJIMYECTBYET €MY, a TO, YTO OH SIBJIS-
€TCs 3TUM BOT KOHKPETHBIM YeJIOBEKOM (Ha-
npumep, [lerpom unm MapTtuHOM), TO TOT-
Jla UMEET MECTO JIMLENPUATHE, MOCKOIbKY
B TAKOM Cllyyae eMy MPeJoCTaBsAeTCs HEUTO
HE 10 MPUYUHE TOT0, YTO OH 3TOr'0 JOCTOHUH,
a IPOCTO NMOTOMY, YTO OH SIBJISIETCA 3TUM BOT
YeJIOBEKOM... Tak, Halmpumep, €Ciu KTO-JIH-
00 BBIIBHTAET KOT'O-TO HA... IPOPECCOPCTBO
[IOTOMY, YTO TOT... SIBJIIETCS €ro POJCTBEH-
HHUKOM, TO 3TO SIBIAETCS JIMLEHPUSTHEM...
Jlnuenpustue nposBiIseTca B TOM, YTO Y€JIO-
BEKY BBIJEJISETCSA TO, YTO UM HE 3aCIIYKEHO»
(Foma Akvinskii, 2002: 214, 216).

OpHako ycuius IO IPaBOBOMY peryiu-
POBAHUIO POACTBEHHBIX OTHOIIEHUN TOJKHBI
OBITH HAIIPABIICHEI M Ha ApyTHe Bemu. B acr-
HOCTH, PEYb HJICT 00 UCTIONH30BaHIH CYBEPCH-
HOW BJIACTBIO POJICTBA JIFO/IEH, BKIIIOUAs! JOJIK-
HOCTHBIX JIML TOCYJapCTBEHHBIX OPraHoOB, s
OJyara rocymapcTaa.

B sTOM OTHOWIEHWM TOCTOMHBIN TMOApa-
kaHus mpumep o601 mogad T. Mopowm. meet-
Csl B BUJY TO, UTO B €r0 IPOEKTE UAECAIBHOrO
rocyjapcTBa orMeueHo: «Eciam kakas xKeH-
LIMHA NOXEeJIaeT MOUTH C MY>KEM Ha BOCHHYIO
CIIy>k0y, TO OHa HE TOJILKO HE BCTpeyaeT Ipe-
MATCTBUS B DTOM, a4, HA000OpPOT, MOOLIPEHUE
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W TOXBally; B CTPOIO BCSKYIO W3 BBICTYIHB-
IIUX CTABAT PSJIOM C €€ MYXKeM, 3aTeM KaxK-
JIOTO OKPY’KalOT €ro JEeTH, CBOMUCTBEHHHKH
U pOJACTBEHHUKH. Takum oOpazom, Owxaii-
el U HEMOCPEICTBEHHON MOAAEPKKONU APYT
JIPYTY CIy’KaT Te, KOTO cama IPUPOojia BCEro
CUJIbHEE TIOACTPEKAET MPHUHOCUTH ITOMOIIh
JIpyT apyry» (Mor).

Pazymeercs, BO3BMOXKHBIE TIOJIb3a U BpPEIl
JUTSL TOCYIapCTBa OT HCIIOJIB30BAHUS POJICTBA
JOJIEH JOKHBI YUHUTBIBATHCS TPU PEIICHUH
CyBEpPEHHOH BIIACTHIO BOIIPOCA O TOM, KaK OT-
HOCUTBHCS K CYIIECTBYIONIEH MpaKkTHKE Tepe-
Jadu podeccuu ot poautene et (Isaev,
2019: 30-38; Pavlov, 2023: 276-286; Panfilova,
2019: 136-146; Tashpekova, 2023: 138-146).
Cxopee Bcero, 37ech HYXHO PYyKOBOJICTBO-
BaThbCsa paHee CHOPMYIHPOBAHHBIM TPHHIIM-
1IOM OJMHAKOBOTO ydYeTa B IMpPaBe WHTEPECOB
POJICTBEHHUKOB ¥ HEPOACTBEHHHUKOB. Bemb
WMEHHO 3TOT MPUHIUI peain3yercs TOr/aa,
KOT/Ia TIOJ[pa3yMeBaeMble B JIAHHOM CiIydae
TaK Ha3bIBa€MbIC TPYJOBBIE JUHACTHH TTPUHO-
CSIT TIOJIB3Y OOIIECTRY.

Takux curyanuii MHOXkecTBO. J1si HHX
XapaKTEPHO TO, YTO CIIOCOOHOCTH POJUTENCH
K KOHKPETHOM NpO(eCCHOHAIBHOW NesITeIIb-
HOCTHU TIepenaroTcs ACTSIM XOTsl Obl B OUYCHB
3HAYUTEIPHOM CTENeHH. TaKk dYTO ITOTOMKH
MPO(PECCHOHAIIOB UMEIOT IIIAHCHI MTPOJIOJIKUTh
CeMEIHY0 MPOQECCHIO K BBITOJIC OOIIECTBA.

EcrecTBeHHO, 4YTO CyBepeHHas BIAacTh
MpY3BaHa MPUBETCTBOBATH ATOTO POJA TPYIO-
BbIE JUHACTHH. HO OTHOBpEeMEeHHO eif crenyeT
OOpOTHCS TIPABOBBIMHU CPEICTBAMHU C TIOTIBIT-
KaMHu poJUTeNIel mepenath cBoe mpodeccuo-
HAJIBHOE JIEJIO JITSM, HECTIOCOOHBIM OCYIIEeCT-
BJISATH €r0 HACTOJIBKO Ka4eCTBEHHO, HACKOIBKO
3TO TpeOyeTCsl OOMICCTBOM.

[IpuHUMT OMWHAKOBOTO ydeTa B TIpaBe
WHTEPECOB POJCTBEHHUKOB M HEPOJCTBEHHU-
KOB KOHKPETU3HPYETCS €IIe OJJHOU ATOTO poaa
oOmiell HOPMOW, KoTopas paHee cHOpMYIIH-
poBana. llMeeTrcs B BUILY TO, UTO PyKOBOJIUTH
00IIECTBOM JIOJDKHBI JyYIINE B ITOM JIETe,
KakoW Obl HU ObLIa WX POJICTBEHHAS NMPUHAJ-
JICKHOCTb.

Cxopee Bcero, BTOPOH M3 TOJBKO YTO
OTMEUYEHHBIX TPHUHIUIOB sl Ojara rocy-
JIapCTBA JOJDKEH PEaTM30BBIBATHCS B 0OCTOS-

TENBCTBAX, KOT/IA ICTH XOTSI H UMEIOT HEOOX0-
JUMble KayecTBa JUJIs JOCTOMHOrO 10 MepKaM
o0IecTBa MPONOIKEHUsT CeMeiHoW mpodec-
CHH, HO BMECTE C TE€M CIIOCOOHBI IMPHUHECTH
3TOMY COLIMAJILHOMY OpraHu3my Oosee 3Hauu-
TENBHYIO TIOJBh3y Ha paboTe B OpraHax cyBe-
peHHOM BiacTu. B 3To#l cuTyauuu nocieaHss
IUTsL Oilara TOCyAapcTBa JOJDKHA IIPHBETCTBO-
BaTh OTKa3 YEIOBEKa OT CEMEHHOW Ipodeccuu
1 B3SITh €T0 B PSIBI CBOMX IMPO(ECCHOHATBEHBIX
CTPYKTYD.

BropoueM, KOHKpETHOE JIUIO0 € MOJIb30U
IUTsT 00IIeCTBA MOXKET OTKa3aThCsl OT MpO-
(hecCHOHATBFHOTO JleNia COOCTBEHHBIX POIUTE-
Jeil U B MHBIX Cllyyasix, €ClIu JeMOHCTPUPYET
TpeOyeMble 3THM COLHAIBHBIM OPraHU3MOM
CIIOCOOHOCTH K «HeceMeWHoW» mpodeccuu
U KeJaeT ee mpuodpectu. SICHO, 9YTO U B Ta-
KX OOCTOATEIhCTBAX CYBEpEHHOH  Bia-
CTU HE TOJBKO HE CJIEAYyeT MpPensiTCTBOBATH,
HO W HYXHO CHOCOOCTBOBaTh yKa3aHHOMY
YeJIOBEKY pean30BaTh yKa3aHHBIM 3aMbICEll.
Ilo kpalineil Mepe, paHee BBLACICHHBIE UHTE-
pecHl Bcex cemelt obmiecTBa TpeOyIOT IMEHHO
TAKOI'0 PELICHHUS.

3akJ/ouenne

Ecnmu oOpatuthes kK (HOpMyITHpPOBAHHUIO
OCHOBHBIX BBIBOJIOB IMPOBEICHHOTO HCCIIEI0-
BaHUS, TO MPHUHIUIIBI IIPABOBOTO PETYIUPO-
BaHUS POJICTBEHHBIX OTHOIICHUHN sl Onara
BCSKOTO TOJUTHYCCKH OPTaHM30BAHHOTO 00-
IIECTBA BKIIIOYAIOT OJJMHAKOBHIN yUET B MIpaBe
WHTEPECOB POJCTBEHHUKOB M HEPOJCTBEHHHU-
KOB, & TaKXe KOHKPETHU3HUPYIOIIEe 3TOT y4deT
MPaBHUJIO, COTJACHO KOTOPOMY PYKOBOIHUTH
OOIIECTBOM JOJDKHBI Jy4YIIFE B 3TOM JIEJIe,
KakoW Obl HU ObLIa WX POJCTBEHHAS MPHUHAJ-
neXHOCTh. OTMEUEHHBIE TPUHITATIBI B OCHOB-
HOM peann3yloTcs B XO/Ie UCTOPUHU YeIIOBEYe-
CTBa, XOTs W He Bcerna. MMerommuecs ciydan
WX HapyIIEHHUS y CEBEPOAMEPUKAHCKHUX WH-
JICHIICB MAHCHHOB W y amaHTH 3amaHoi Ag-
PYIKH BPEIHBI TOUYHO TaK K€, KaK PUHECIIO ObI
yuiepO JpeBHErPEYeCKUM TOCYIapCTBaM OCy-
IecTBIIEHNE TTpu3biBa [l1aTona He MO3BONISATH
WMETh CEMbIO T'OCYJAPCTBEHHBIM JIOJKHOCT-
HbIM JuniaM. CyIecTByOmast mpakTruKa nepe-
JIaud MPOPECCHH OT POJTUTEIICH JIETSIM JIOJDKHA
OBITh peajn30BaHa JIMIIb TOTJA, KOTJa TaKoe
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MIPEEMCTBO MPUHOCHUT IOJIb3Yy TOCYIApCTBY. HBIX HNPUHIMUIIOB IPABOBOTO PETYIMPOBAHUS
Tak TPOMCXOOUT NHUINb TPU TPETBOPEHUHM  POICTBEHHBIX OTHOIICHUI A Oara BCSKOTO
B KHU3Hb B TOU NIpPaKTHKE CHOPMYIHPOBAH- MOJTUTHUYSCKU OPraHM30BAHHOTO OOIIECTBA.
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